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OK  THE 

CONTENTS  OF  THIS  CONCLUDING  PART 


In  the  following  pages  I  have  endeavoured  to  com- 
plete my  undertaking — to  give  a  Comprehensive  prac- 
tical view  of  all  Private  as  well  as  most  of  the  Public 
Rights,  Injuries  and  Remedies,  as  they  have  recently 
been  ameliorated  by  the  Legislature  and  by  the  recent 
Rules  and  Decisions  of  the  Superior  Courts.  It  is  my 
anxious  hope  that  Practitioners  and  Students  may  be 
induced  sedulously  to  study  every  subject  of  these 
Volumes ;  and  afterwards,  from  time  to  time,  by  con- 
stantly analysing  and  common-placing  every  new 
Enactment,  Rule  and  Decision,  may  secure  a  conti- 
nually increasing  store  of  knowledge,  and  the  means 
of  ready  access  to  all  the  improvements  in  the  Law. 

The  following  pages  relate  principally  to  the  occa- 
sional, but  nevertheless  very  important,  proceedings  by 
Bill  of  E.vceptions  and  Demurrer  to  Evidence,  and  to 
the  practice  of  Saving  or  Reserving,  upon  a  Trial,  points 
for  the  decision  of  the  Court  above,  or  of  praying  a 
Judge  to  certify  in  favour  of  a  trial  had  by  a  Special 
Jury,  in  order  to  recover  the  extra  costs  of  that  pro- 
ceeding, and  also  to  several  other  applications  and 
motions  to  be  properly  made  between  the  trial  and 
entry  of  satisfaction.  Then  follow  observations  rela- 
tive to  New  Trials,  and  when  or  not  they  can  be  ob- 
tained ;   the  Judge's  certificate  for  unmediate  or  early 
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Execution;  the  Postea;  the  Taxation  of  Costs  and 
Signing  Judgment,  with  forms  of  each  Judgment ;  and, 
finally,  the  different  Executions  and  Entries  of  Satis- 
faction. 

In  conclusion,  I  have,  with  great  labour,  endea- 
voured to  meet  the  wishes  of  many  of  the  purchasers 
of  this  work,  by  adding  a  complete  Index  to  all  the 
seven  parts;  and  showing,  at  one  glance,  where  the 
matters  on  each  subject  may  be  found,  without  search- 
ing for  the  same  in  the  separate  indexes  at  the  end 
of  each  part,  which  were  formed  merely  as  tempo- 
rary indexes,  and  do  not  contain  more  than  the  prin- 
cipal heads  of  that  branch  of  the  Work, 

The  student  who  has  attentively  for  two  or  three 
years  read  and  considered  the  numerous  subjects  of 
this  Work,  may  certainly  then  venture  with  confidence, 
though  constantly  with  anxious  care,  to  commence  his 
own  professional  career. 

This  Volume  also  states  the  changes  and  improve- 
ments in  the  practice  and  proceedings  in  the  Ecclesi- 
astical Courts.  In  the  Fourth  Part,  (chap.  v.  sec.  x. 
page  454  to  508,)  I  considered  many  particulars  of 
that  extensive  and  interesting  jurisdiction,  which  is 
too  little  known  and  still  less  understood  by  general 
Practitioners ;  but  of  which  it  is  certainly  essential  all 
should  become  well  informed.  In  the  concluding 
chapter  there  is  introduced,  with  the  kind  permission 
of  an  eminent  Lawyer,  a  valuable  collection  of  forms, 
relating  to  some  of  the  most  interesting  and  important 
proceedings  in  the  Ecclesiastical  Courts.  Even  a 
cursory  examination  of  that  chapter  will  convince  all 
Practitioners  of  the  expediency,  if  not  the  imperative 
necessity y  for  his  becoming  better  informed  upon  these 
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subjects.  He  should  first  read  sec.  x.  (page  454  to 
508)  of  the  antecedent /(?wr<A  part;  and  then  conclude 
with  the  last  chapter  of  this  seventh  part,  by  which  he 
will  have  acquired  a  desirable  knowledge  of  the  sub- 
ject ;  and  though  it  may  be  prudent,  as  regards  the 
interest  and  security  of  his  client,  to  employ  a  regular 
experienced  Proctor,  he  will  nevertheless  find  great 
advantage  from  himself  being  acquainted  with  the 
proper  course  of  proceeding. 

With  grateful  acknowledgments  and  thanks  for  the 
kind  assistance  I  have  received  from  numerous  expe- 
rienced friends,  who  have  contributed  to  the  improve- 
ment of  this  Work,  and  to  the  encouragers  of  my  un- 
dertaking in  general,  I  beg  to  subscribe  myself  their 

faithful  and  obliged, 

J.  CHITTY. 

N.  B.  It  is  probable  that  the  numerous  recent  decisions  and  expected 
alterations  and  improvements  will  render  it  necessary,  in  the  month  of 
October  next,  and  in  each  succeeding  year,  to  publish  a  Supplement  to  the 

whole  work. 

Chambers,  6,  Chancery  Lane, 
January  19,  1838. 
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Sect.  I. — Of  Tendering  a  Bill  of  Exceptions. 

In  the  concluding  chapter  of  the  last  Yolume  an  outline  was  CHAP.  l. 
given  of  the  usual  proceedings  in  an  action,  from  the  commence-  Tbnobbino 
ment  to  the  conclusion  of  a  trial;  we  will  now  speak  of  the  less    ^'^^  ®'  ^^' 

*  CEPTIONS,  &C. 

frequent  proceedings,  such  as  Bills  of  Exceptions  and  Demurrers 

to  Evidence.  The  former  are  tendered  either  to  the  evidence^  or 
to  the  judge^s  observations,  or  directions,  or  summing  up  to 
the  jury.  The  latter  will  presently  be  fully  examined.  All 
practitioners  should  well  ascertain  and  consider  in  each  par- 
ticular action,  even  before  the  trial,  whether  it  is  probable  that 
either  of  these  occasional  proceedings  may  occur ;  and  be  well 
prepared  to  conduct  or  resist  them  with  skill  and  decorum. 
This  is  an  occasion  when  counsel  can  fully  establish  his  ability, 
notmerely  as  alawyer,  but  as  an  advocate  and  a  gentleman,  and 
hasanopportunity  of  gaining  an  higher  influence  by  convincing ^ 
rather  than  by  exposing,  disparaging,  or  annoying  a  judge. 


(a)  It  %vill  be  found  that  the  subjects 
c»f  this  chapter  have  already  been  so  ably 
considered  in  Tidd'sPrac.  9th  ed.  862  to 
867,  and  Tidd's  Forms,  325  to  330;   1 

yOL.  IV. 


Starltie  on  Evidence,  Sd  ed.  46:^  to  468, 
and  oihcr  works,  that  reference  only  to  a 
few  aulhorities  is  here  necessary. 


B 
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OF  TENDERING  A  BILL  OF  EXCEPTlONSi 


CHAP.  I. 

Sect.  I. 
Tendering 
Bill  of  Ex- 

CEPTI0N8|  &c. 


Statute  WestiD. 
9,  13  Edw.  1, 
8. 1,  G.  31,  as 
to  bills  of  excep- 
tions. 


At  common  law  bills  of  exception,  and  demurrers  to  evidence, 
on  account  of  any  supposed  incorrect  conduct  of  the  judge, 
who  had  tried  the  cause  at  the  assizes  or  at  nisi  prius,  were 
probably  unknown^  or  but  little  in  practice ;  and  although 
new  trials  might  at  all  times  have  been  granted  on  account  of 
the  mistake  or  misdirection  of  the  judge,  or  the  mistake  or  mis- 
conduct o{  the  jury,  yet  it  was  found  that  sometimes  the  judge 
returned  to  the  Court  in  banc,  as  his  report  of  the  supposed  pro- 
ceedings on  the  trial,  a  very  incorrect  statement ;  but  it  neverthe- 
less became  the  practice,  in  case  of  dispute,  to  treat  such  report 
as  conclusive ;  (b)  and  the  party,  though  justly  entitled  to  re- 
lief, in  many  cases  could  not  obtain  it.  And  if  the  judge  who 
tried  the  cause  should  have  in  fact  improperly  resolved  that 
the  verdict  he  had  occasioned  should  stand,  and  that  a  new 
trial  should  not  be  granted,  he  could  effect  that  object  by  re- 
turning to  the  Court  in  banc  an  incorrect  or  defective  report  of 
the  proceedings  on  the  trial;  and  thereby  induce  the  other 
judges  assembled  in  full  Court  to  refuse  a  new  trial.  In  mo- 
dern times,  however,  the  sense  of  justice  has  so.  strongly  pre- 
vailed, that  few  instances  of  such  misconduct  have  occurred.(c) 

It  was  principally  in  order  to  remedy  this  defect  in  the  ad- 
ministration of  justice,  that  the  statute  Westminster  2,  ("13 
Ed.  1,  St.  1,  c.  31),  intituled,  *'  An  exception  to  a  plea  shall  be 
"  sealed  by  the  justices,''  was  passed;  and  which  enacts,  '*  when 

one  that  is  impleaded  before  any  of  the  justices,  doth  allege  an 

exception,  praying  that  the  justices  will  allow  it,  which  if  they 
'^  will  not  allow,  if  he  that  alleged  the  exception  do  write  the 
''  same  exception,  and  require  that  the  justices  will  put  to  their 
"  seals  for  a  witness,  the  justices  shall  so  do ;  and  if  one  will  not, 
^^  another  of  the  company  shall.  And  if  the  king,  upon  complaint 
*'  made  of  the  justices,  cause  the  record  to  come  before  him,  and 
**  the  same  exception  be  not  found  in  the  roll,  and  the  plaintiff 
**  show  the  exception  written,  with  the  seal  of  a  justice  put 
**  to,  the  justice  shall  be  commanded  that  he  appear  at  a  cer- 


tc 


it 


(h)  Per  Taunton,  J.,  in  Adams  t. 
Bankart,  5  Tjr. ;  ante,  toI.  iii.  part  6,  901, 
note  (f) ;  Stanley  v.  Twogood,  %  Hodge's 
R.  135. 

(e)  HoweTer  in  a  modern  case  a  learned 
counsel,  upon  the  western  circuit,  having 
moved  for  a  new  trial,  and  obtained  a 
rale  nisi,  the  puisne  judge,  at  the  ap- 
pointed time,  read  the  judge's  repart  of 
the  trial,  wltereupon  the  astonished 
counsel  apologised  for  having  troubled 
the  Court,  aod  coafesied  that  he  could 
not  inpport  the  rule,  and  declared  that, 


if  it  had  not  been  for  the  peculiarity  In 
the  names  of  tlie  parties,  and  some  of  (he 
leading  factf,  he  reallj  should  have  con- 
cluded that  the  report  was  in  a  totally 
dliferent  cause,  as  most  of  the  material 
facts  therein  stated  were  utterly  at  vari- 
ance with  those  proved,  and  he  sat  down, 
admitting  that  he  roust  abandon  bis  rule, 
but  lamenting  bitterly  that  he  had  not 
tendered  a  bill  of  exeeptions,  by  which  he 
woold  have  avoided  the  disastrous  result 
of  relying  on  the  accuracy  of  the  judge's 
notes. 
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^'  tain  day,  either  to  confess  or  deny  his  seal.    And  if  the     CHAP.  I. 
"justice  cannot  deny  his  seal,  they  shall  j)roce€d  to  judgment,    tende'rimo 
"  according  to  the  same  exception,  as  it  ought  to  be  allowed  or    B""-l  o'  Ex- 
^  dimllowed."  (d)  "'"""'^'-  ^'' 

This  statute  of  Westm.  2,  (13  Ed.  1,  st.  1,  c.  31,)  extends  not 
only  to  trials  at  nisi  prius^  or  on  the  circuit,  but  also  to  trials 
at  har,(e)  and  to  proceedings  in  Superior  Courts  of  record,  but 
ako  to  all  Inferior  Courts  ;  as  the  County  Court,  the  Hundred 
Court,  and  Court  Baron,  (/)  and  to  most  of  the  Colonial 
Courts,(g)  to  challenges  of  jurors,  and  to  process,  &c.(A)  The 
forms  of  bills  of  exceptions,  and  demurrers  to  evidence,  are 
given  in  a  subsequent  page,  and  will  explain  the  nature  of  the 
proceeding,  (i)  Considering  the  period  of  our  history,  when 
these  remedies  were  introduced,  they  establish  how  early  our 
ancestors  endeavoured  to  secure  to  the  subject  the  due  and 
jost  administration  of  justice,  free  from  improper  interference 
or  influence  even  of  the  superior  judges. 

Mr.  Serjeant  Sellon,  in  his  Practice,  observes,  (%)  that  nothing 
can  be  more  important  to  the  ends  of  justice,  than  that  certain 
rules  should  be  established,  and  strictly  adhered  to,  with  respect 
to  the  admissibility  or  inadmissibility  of  evidence  upon  the  trial 
of  a  cause ;  but  inasmuch  as,  from  the  nice  and  complicated  na- 
ture of  such  rules,  the  best  of  judges  may  be  sometimes  liable 
to  err,  by  improperly  rejecting  or  receiving  any  particular  spe- 
cies of  evidence,  the  law  has  provided  for  the  benefit  of  the 
subject  a  remedy  in  this  respect,  by  enabling  the  injured  party 
to  bring  the  question  in  dispute  before  the  Court  in  banc,  or 
some  higher  tribunal,  for  their  decision  on  the  propriety  or  tm- 
prapriety  ofthejudge*s  admission  or  rejection  of  some  particular 
evidence  ;  and  this  may  be  done  according  to  the  circumstances 
of  the  case,  either  by  bill  of  exceptions,  or  by  demurrer  to  et?i- 


(d^  As  to  bills  of  exceptions  ill  general, 

see  Bac.  Ab.  Bills  of  Exceptions  ;  Evans 

on  Statntes,  vol.  iii.  p.  541 ;  Gibson  ▼. 

HwnUr,  S  Hen.  Bin.  187  to  Sll ;  Lemce 

lawlor  ▼.  Murray,  1  Scho.  &,  Lefrey,  75  ; 

Tidd's  Pntc.  9lh  ed.  862  to  867;  1  Sel- 

ion  Pr.  485,  486 ;  2  Inst.  426  to  428 ; 

Wright  Y.  Doe  dem,  Tatham,  decided  in 

Eicheqaer  Chamber  in  error  from  the 

King's  Bench,  on  a  bill  of  exceptions 

tendered,  1  Adol.  &  Ellis,  S;  and  see 

the   statute,    ante,    t,   and   1    Chittj^'s 

Col.  Stat  117  ;  and  see  observations  of 

tlie  Coarl  lo  Create  v.  Barrett,  1  Crorop. 

Mees.  &  Ros.  933 ;  Home  v.  Lard  Ben' 

tinek,  8  Price's   Rep.    223,  &c.     The 

principal  effect  of  this  statute  was,  that  in 


ancient  times  the  jodges,  knowing  that 
any  erroneous  direction  or  misdirection 
to  the  jury  might  be  exposed,  became 
more  careful  and  more  ready  to  bear 
reasons  against  their  observations,  and  to 
reserve  reasonable  objections  for  the  de- 
cision of  the  judges  in  banc;  so  that  the 
pertinacity  of  the  judge  on  the  trial  rarely 
occasioned  any  error,  id.  ibid, 

(e)  Gibson  v.  Hunter,  2  Hen.  Bla.  208. 

(/)  2  Inst.  427 ;  Tidd,  9ih  ed.  863. 

(g)  Paumall  v.  Mascall,  2  Knapp,  161, 
168,  169, 174. 

(h)  Millar  v.  Warren,  1  Car.  &  Pa. 
240,  note  (c). 

(i)  See  post,  5,  6,  14,  16. 

(k)  2  Sellon's  Prac.  485,  486. 
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i  OF  TENDERING  A  BILL  OF  SXCEPTIONSj 

CHAP.  I.     dence,  under  the  before-mentioned  statute  Westm.  2,  (13  Edw 

Sect.  I.         i    ^    qi  \ 
Tbndsrino      *»  C.  oi») 

Bill  of  Ex-  Since  that  Statute,  if  the  judge  at  nisi  prius,  either  in  his 
■ — '  direction  or  observations  to  the  jury,  mistate  the  law,  the  coun- 
sel, on  either  side,  who  considers  such  mistake  may  prejudice  his 
client,  should  immediately  respectfully  object  or  remonstrate,  and 
state  the  grounds  of  his  objections,  and  he  may  then  publicly 
require  the  learaed  judge  to  seal  a  bill  of  exceptions,  stating 
the  points  upon  which  the  judge  has  erred,  or  rather  the 
grounds  upon  which  the  evidence  adduced  by  him  is  admis- 
sible, or  that  offered  by  the  defendant  is  inadmissible.  And 
if  he  refuse  to  seal,  the  party  may  have  a  comptilsary  writ 
against  him,  commanding  him  to  seal  it,  if  the  fact  alleged  be 
truly  stated;  and  if  he  return  that  the  fact  is  untruly  stated 
when  the  case  is  otherwise,  an  action  will  lie  against  such  judge 
for  making  a  false  return.  This  bill  of  exceptions  is  in  the 
nature  of  an  appeal,  examinable  however  not  in  the  Court  out 
of  which  the  nisi  prius  record  issued,  (for  the  trial  at  nisiprius^ 
but  in  the  next  immediate  superior  Court,  upon  a  writ  of  error, 
which  is  to  be  issued  after  judgment  given  in  the  Court  below. 
It  has  been  considered  by  some  counsel  better  to  take  this 
more  straightforward  course  of  tendering  a  bill  of  exceptions, 
instead  of  moving  for  a  new  trial.  (/) 

A  Demurrer  to  Evidence  is  to  be  determined  by  the  Court 
out  of  which  the  record  was  sent.  This  happens  where  a  re- 
cord or  other  matter  is  produced  in  evidence,  concerning  the 
legal  consequences  or  effects  of  which  there  arises  a  doufil  in 
law,  in  which  case  the  adverse  party  may,  if  he  please,  demur 
to  the  whole  evidence,  which  admits  the  truth  of  every  fact 
that  has  been  alleged,  but  denies  the  sufficiency  of  them  all, 
in  point  of  law,  to  maintain  or  overthrow  the  issue,  which  draws 
the  question  of  law  from  the  cognizance  of  the  jury,  to  be  de- 
cided (as  it  ought)  by  the  Court*  (m) 

Such  formerly  were  the  usual  modes  of  redress  against  mis* 
takes  or  errors  arising  upon  a  trial,  and  they  prevented  the 
judge  from  excluding  proper  evidence,  and  from  perverting 
the  law  by  admitting  improper  evidence,  or  inducing  the 
jury  to  find  an  improper  verdict,  and  subjected  the  judge's 


(I)  Doe  d.  Taiham  t.  Wright,  6  Nev.      Bulkeley,  2  Bar.  &  Cres.  434 ;  S  Dowl, 
H  Man.  1 45.  &  Rjl.  625,  S.  C. 

(m)  9  3ia.  Com.  372;  and  Butler  v. 


AND  DEMURRING  TO  EVIDENCE. 


opinion  to  correction  in  the  superior  Court,  in  case  he  refused 
to  do  justice;  but  as  the  tendering  a  bill  of  exceptions,  and  the 
proceedings  thereon,  are  attended  with  considerable  expense  in 
modern  times,  since  the  extension  of  the  discretionary  power  of 
the  full  Court  in  banc  in  granting  new  trials,  questions  of  mis- 
directions  of  judges  at  nisi  prius  and  the  like,  have  more  fre- 
quently been  brought  before  the  Court,  and  canvassed  in  the 
shape  of  motions  far  jiew  trials,  and  bills  of  exceptions  and  de- 
murrers to  evidence  are  now  but  rarely  resorted  to.  (n) 


CHAP.  L 

Sbct.  I. 

Tbndbrino 

Bill  op  £x- 

CBPTIOHl » £cc. 


(ii)  See  further  Ball.  Ni.  Pri.  Sl3  lo 
3iO;  Monty  ▼.  Leaeh,  3  Burr.  1692; 
Sjpmen  and  another  ▼.  Begem,  Cowp.  500  ; 
Oame$  ▼.  Pearce,  2  Term  Rep.  55  ;  and 
GUnon  v.  Hunter,  8  Hen.  Bla.  198,  where 
there  is  a  form  of  a  demurrer  to  evidence 
and  joinder.  At  all  events,  when  a  coun- 
sel finds  tliat  the  presiding  judge  is  influ- 
enced bj  an  erroneous  Tiew  of  the  law 
affecting  the  rights  uf  the  parties,  or  of 
the  erioence  that  has  been  adduced,  and 
therefore  persists  in  admitting  improper 
evidence,  or  in  misdirecting  the  jury  re- 
specting soch  evidence,  or  the  verdict 
thejr  ahonld  give,  he  should  promptly  in- 


terfere in  the  most  respectful,  but  never- 
theless firm  manner,  avoiding  all  possible 
appearance  of  disrespect,  but  oflfering  to 
establish  that  the  law  has  been  ruled 
otherwise,  and  referring  shortlj  to  autho« 
Tity  or  reasoning  on  the  subject,  and  t>eg> 
ging  the  judge  so  tu  rule  or  to  allow  him 
to  raise  the  point  by  tendering  a  bill  of 
exceptions,  so  as  to  afford  an  opportunity 
for  the  fullest  discussion,  and  as  the  only 
mode  of  taking  the  opinion  of  the  Court. 
And  the  counsel  should  have  ready  pre- 
pared tlie  best  terms  of  objection  to  be 
inserted  in  the  bill  of  exceptions. 


—  to  wit.    Be  it  remembered,  that  in  the  term  of ,  in  the  — -  year  of  the 

reign  of  our  sovereign  lord  George  the  Fourth,  now  king  of  the  united  kingdom  of 

Great  Britain  and  Ireland,  &cc.  came  A,  B.  by his  attorney,  into  the  Court  of 

our  said  lord  the  king  before  the  king  himself  at  Westminster,  and  impleaded 
C.  D.  in  a  certain  plea  of  trespass  on  the  case  upon  promises ;  on  which  the  said  A.  B. 
declared  agoinst  him,  that,  &c.  [set  out  the  declaration  and  other  pleadings,  and  proceed  at 
fellowe :]  And  thereupon  issue  was  joined  between  the  said  A,  B,  and  the  eaid  C.  D. 
Aud  afl^rwards,  to  wit,  at  the  sittings  of  nisi  prius,  holden  at  the  Guildhall  of  the 

city  of  London  aforesaid,  in  and  for  the  said  city,  on the doy  of ,  in 

the  ■  year  of  the  reign  of  our  said  lord  the  king,  before  the  Right  Honourable 
Charles  Lord  Tenterden,  chief  justice  of  our  said  lord  the  king,  assigned  to  hold 
pleas  in  the  Court  of  our  said  lord  the  king  before  the  king  himself,  John  Henry  Ab- 
fiott.  Esquire,  being  associated  unto  the  said  chief  justice,  according  to  the  form  of 
tlie  statute  in  such  case  made  and  provided,  tlie  aforesaid  issue  so  joined  between  tlie 
said  parties  as  aforesaid  came  on  to  be  tried  by  a  jury  of  the  city  of  London  aforesaid, 

for  that  purpose  duly  impanelled,  that  is  to  say,  £.  F.  of and  G.  H.  of ,  &c. 

[names  and  addition*  of  Jui^,]  good  and  lawful  men  of  the  said  city  of  London  :  At 
which  day  came  there  as  welt  the  said  A,  B,  as  the  said  C.  P.  by  their  respective 
attomies  aforesaid  ;  and  the  jurors  of  the  jury  aforesaid,  impanelled  to  try  the  said 
issue,  being  called,  also  came,  and  were  then  and  there  in  due  manner  chosen  and 
sworn  to  try  the  same  issue;  and  upon  the  trial  of  that  issue,  the  counsel  learned  in 
the  law  for  the  said  A,  B.  to  maintain  and  prove  the  said  issue  on  his  part,  gave  in 
evidence,  that,  &c.  [here  set  out  the  evidenceon  thepart  of  the  plaintiff,  and  afterwards  that 
on  the  part  of  the  drfendant,  and  then  proceed  as  follows  :J     Whereupon  the  said  counsel 
for  the  said  C.  D.  did  then  and  there  insist  before  tlie  said  chief  justice,  on  the  behalf 
of  the  said  C.  D.,  that  the  said  several  matters  so  produced  and  given  in  evidence  on 
the  part  of  the  said  C.  D.  as  aforesaid,  were  sufficient,  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  said  C.  D.  to  a  verdict,  and  to  bar  the  said  A.B, 
of  his  action  aforesaid ;  and  the  said  counsel  for  the  said  C.  £>.  did  then  and  there  pray 
the  said  chief  justice  to  admit  and  allow  the  said  matters  so  produced  and  given  in  evi- 
dence for  the  said  C.  D.  to  be  conclusive  evidence  in  favour  uf  the  said  C.  D.  to  entitle 
him  to  a  verdict  in  this  cause,  and  to  bar  the  said  A,  B,  of  his  action  aforesaid  :  but  to 
this  the  counsel  learned  in  the  law  of  the  said  A.B.  did  then  and  there  insist  before  the 
said  chief  justice,  that  the  same  were  not  sufficient,  nor  ought  to  be  admitted  or  allowed, 
to  entitle  the  said  C.  D.  to  a  verdict,  or  to  bar  the  said  A,  B,  of  his  action  aforesaid ; 
sod  the  said  chief  justice  did  then  and  there  declare  and  deliver  his  opinion  to  the  jury 
aforesaid,  that  the  said  several  matters  so  produced  and  giveo  in  evidence  on  the  part 


Bill  of  ezcep* 
tions  separate 
from  the  record, 
as  to  the  fffeet  of 
evidence  in 
K.B. 


Evidence  given 
for  plaintiff,  and 
defendant's  evi- 
dence. 


Judge's  opinion 
against  admltsl* 
bility  of  evi« 
dence« 


OF  TBNDKRIMO  A  BILL  OF  EXCBPTIONS^ 


CHAP.  I. 
Sect.  I. 

TEMDIRIItO 

Bill  of  £x- 

OSPTXONS,  &c. 


It  was  recently  observed  by  one  of  the  most  distinguished 
lawyers  of  the  present  day,  that  a  bill  of  exceptions  is  not  only 
a  more  expeditious,  but  a  less  expensive  mode  of  carrying  a 
question  to  the  House  of  Lords,  than  by  a  special  verdict,  as 
by  the  former  the  cause  is  taken  directly  to  the  Exchequer 
Chamber,  without  the  delay  and  expense  of  an  intermediate 
argument  in  the  Inferior  Court,  which  is  the  necessary  conse- 
quence of  a  special  verdict,  (o) 


Bill  of  excep- 
tions teudered 
by  defendant's 
counsel. 


The  Wkct  in 
trover f  bj  as- 
signees of  a 
bankrupt,  where 
no  evidence  was 
given  for  tlie 
defendant* 
See  Tidd's 
Forms,  328. 


Tlie  like,  to  be 
tacked  to  ilie 
record,  as  to  a 
witness's  being 
bound  to  an- 
swer a  question 
tending  to  dis- 

fracc  him  in 
^.  B.  ip) 


of  the  said  C.  D.,  were  not  sufficient  to  bar  the  said  A,  B.  of  his  action  aforesaid,  and 
with  that  direction  left  the  same  to  the  said  jun^ ;  and  the  jury  aforesaid  then  and 
there  gave  their  verdict  for  the  said  A,  B.  and  £—  damages.  Whereupon  the  said 
counsel  for  the  said  CD,  did  then  and  there,  on  the  behalf  of  the  said  C.  l).,  except  to 
the  aforesaid  opinion  of  the  said  chief  justice,  and  insisted  on  tlie  said  several  matters, 
as  constituting  an  absolute  bar  to  the  said  action :  And  inasmuch  aa  the  said  several 
matters  so  prwiuced  and  given  in  evidence  on  the  port  of  the  said  C.  D,  and  by  his 
counsel  aforesaid  objected  and  insisted  on  as  a  bar  to  the  action  aforesaid,  do  not  ap- 
pear bv  the  record  of  the  verdict  aforesaid,  the  said  counsel  for  the  said  C.  D.  did  then 
and  there  propose  their  aforesaid  exception  to  the  opinion  of  the  said  chief  justice, 
and  requested  him  to  put  his  seal  to  this  bill  of  exceptions,  containing  the  said  several 
matters  so  produced  and  given  in  evidence  on  the  part  of  the  said  C.  D.  as  aforesaid, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided  :  And  thereupon 
the  said  chief  justice,  at  the  request  of  the  said  counsel  for  the  said  C,  D.,  did  pot  his 
seal  to  this  bill  of  exceptions,  pursuant  to  the  aforesaid  statute  in  snch  case  made 
and  provided,  on  the  said  —  day  of  — — ,  in  the  —  year  of  the  reign  of  his 
present  majesty. 

Ab  in  the  last,  mutatis  mutundit,  to  th^  end  of  the  Uatement  of  the  plaintiff's  evidence, 
and  then  as  follows:']  Whereupon  ihc  said  counsel  for  the  said  A,  B.,  assignee  as  afore- 
said, did  then  and  there  insist  before  the  said  chief  justice,  on  behalf  of  the  said  A,  B, 
assignee  as  aforesaid,  that  the  said  several  matters  so  produced  and  given  in  evidence 
on  Uie  part  of  the  said  A.  B.,  assignee  as  aforesaid,  were  sufficient,  and  ought  to  be 
admitted  and  allowed  as  sufficient  evidence,  unless  the  same  should  be  explained  or 
answered  by  evidence  on  behalf  of  the  said  C.  D.  to  entitle  the  said  A.  B.,  assignee  as 
aforesaid,  to  a  verdict;  and  prayed  the  said  chief  justice  to  direct  the  jury  to  that 
effect :  But  the  counsel  learned  in  the  law  of  the  said  C.  D,  did  not  offer  any  evidence 
on  his  behalf;  but  did  then  and  there  insist,  before  the  said  chief  justice,  that  the  said 
several  matters  did  not  require  any  explanation  or  answer  by  evidence,  and  were  not 
sufficient,  nor  ought  to  be  adtnitted  or  allowed  to  entitle  the  said  A»  B.,  assignee  as 
aforesaid,  to  a  verdict ;  and  that  upon  the  evidence  so  given  by  the  said  A,  B.,  as- 
signee as  aforesaid,  the  said  C.  D.  was  entitled  to  a  verdict ;  and  prayed  tlic  said 
chief  justice  so  to  direct  the  jurv  :  but  the  said  chief  justice  did  then  and  there  de- 
clare and  deliver  his  opinion  to  the  jury  aforesaid,  ihattne  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said  A,  B.  assignee  as  aforesaid,  were 
sufficient,  and  ought  to  be  admitted  and  allowed  to  entitle  the  said  A»  B.,  assignee  as 
afuresaid,  to  a  verdict ;  ond  that  the  said  C.  D,  was  not  entitled  to  the  property  trans- 
ferred and  delivered  to  him ;  and  that  the  delivery  and  transfer  of  the  property  to  tlie 
said  C.  D.  was  fraudulent  and  void,  as  against  the  creditors  of  the  said  E,  F,  ^the 
bankrupt,"]  if  the  jury  should  be  of  opinion  that  it  was  made  when  the  said  E,  F.  was 
insolvent,  and  must  have  contemplated  that  he  should  become  bankrupt;  and,  with 
that  direction,  the  said  chief  justice  left  the  same  to  the  jury )  and  the  jury  aforesaid 

then  and  there  gave  their  verdict  for  the  said  A.  B.,  assignee  as  aforesaid,  for  £ 

damages:  Whereupon  the  said  counsel  for  the  said  C.  D,  did  then  and  there  except 
to  the  aforesaid  opinion  of  the  said  chief  justice,  &c.  [as  in  last.] 

After  the  end  of  the  issue,  and  award  of  venire  facias,  proceed  asfoUows:]  Which 
said  issue,  in  form  aforesaid  joined  between  the  said  parties,  afterwards,  to  wit,  at  the 
sittings  of  nisi  piius,  holden  at  Westminster  Hall  in  and  for  the  county  of  Middlesex 

on the day  of ,  in  the year  of  the  reign  of  our  lord  the  now  king, 

before  the  Right  Honourable  Charles  Lord  Tenterden,  chief  justice  of  oor  said  lord 


(o)  Observations  of  Scarlett,  K.  C,  in 
SolarUv,  Palmer,  SOUi  June,  1854.  He 
therefore  frequently  reoonimended  the 
tenderiDg  of  a  bill  of  ezceptionsi  as  pre* 


ferable  to  a  special  verdict. 

(p)  That  a  witness  is  bound  to  answer, 
ante,  vol.  iii*  p.  900« 


AND  DEMURRING  TO  EVIDENCE. 


In  Bulkeley  v.  Butler,  (p)  Best,  J.  observed,  "  The  respec-  CHAP.  i. 
"  live  offices  of  bills  of  exceptions  and  demurrers  to  evidence  tenderino 
"  have  not  been  very  distinctly  understood,  as  appears  by  the    ^^"-^  °'  ^^ 

"  judgment  of  Eyre,  C.  J.  in  Gibson  v.  Hunter,  (q)    It  appears '- — - 

*'  to  me  now,  that  this  objection  is  open  on  a  bill  of  exceptions, 
**  but  that  the  party  making  it  should  not  be  placed  in  a  better 
"  situation  than  if  he  had  demurred  to  the  evidence.  Bills  of 
*'  exception  were  not  known  to  the  common  law,  but  were 
introduced  by  the  13  £d.  1,  c.  31.  Until  that  time,  if 
the  judge  decided  wrongly  upon  any  point  of  law,  the  suitor 
was  entirely  wUhout  remedy.  The  statute  was  made  to  re- 
lieve parties  from  that  hardship ;  it  should  therefore  receive 
''  a  liberal  exposition ;  for  which  reason,  although  it  appears 
**  to  have  been  applicable  originally  to  decisions  upon  plead- 
"  ings  only,  (which  at  that  time  were  carried  on  ore  tenus,)  yet 
^  I  think  it  may  fairly  be  extended  to  such  a  case  as  the  pre* 
"  sent,  viz.  a  question  upon  the  sufficiency  of  the  proof  that  a 
"  bill  of  exchange  had  been  indorsed  by  the  identical  intefided 
**  payee*    Lord  Coke  says,  (r)  it  extends  to  cases  where  any 


f( 


it 


it 


€t 


the  king,  Msigned  to  lidd  pleas  in  the  Court  of  our  said  lord  the  king,  before  the  king 
biioself,  John  Henry  Abbott,  Etquirc,  being  associated  onto  the  said  chief  justice,  ac- 
cordiog  to  the  form  of  the  statute  in  such  case  made  and  provided,  came  on  to  be 
tried  by  a  jury  of  the  said  coonty  of  Middlesex,  for  that  purpose  duly  impanelled : 
At  which  day  came  there  as  well  the  said  A.  B.  na  the  said  C.  D,,  by  their  respective 
attomies  aforesaid  ;  and  the  jurors  of  the  jury  aforesaid,  impanelled  to  try  the  said 
iaioe,  being  called,  also  came,  and  were  then  and  there  in  due  manner  chosen  and 
sworn  to  try  the  same  issue :  And  upon  the  trial  of  that  issue,  one  £•  F.  was  produced 
and  examined  upon  oath  as  a  witness  by  the  counsel  learned  in  the  law  for  the  said 
A,  B.  in  support  of  the  said  action;  and  upon  the  cross-examination  of  the  said  £.  F, 
by  the  counsel  learned  in  the  law  for  the  said  C.  D,,  the  said  £.  F,  was  asked  by  the 
amid  last-mentioned  counsel,  whether  he  bad  not  been  imprisoned  upon  a  conviction 
for  forging  a  coal  meter's  ticket:  'Whereupon  the  said  chief  justice  then  and  there 
interposed,  and  before  the  said  £.  f .  had  given  any  answer  to  the  said  question,  de- 
clared and  delivered  his  opinion,  that  the  said  £.  F,  was  not  bound  to  answer  the  said 
qaestion;  and  the  said  £.  F.  thereupon  then  and  there  refused  to  answer  the  same  : 
And  afterwards,  at  the  said  trial,  the  said  chief  justice,  in  somroiug  up  the  evidence 
given  in  the  said  cause  to  the  jury  aforesaid,  did  further  declare  and  deliver  his  opi- 
nion to  the  said  jury,  that  the  said  £.  F.'s  refusal  to  answer  the  said  question  threw 
no  manner  of  d'lscredit  upon  him  the  said  £.  £. ;  and  the  jury  aforesaid  thereupon 
then  and  ibcre  gave  their  verdict  for  the  said  A,  B.  and  £—  damages  :  Whereupon 
the  said  counsel  for  the  sai  J  C.  D,  did  then  and  there,  on  behalf  of  the  said  C.  D., 
except  to  the  aforesaid  opinion  of  the  said  chief  justice,  and  insisted  that  the  said  £.  F« 
was  bound  to  answer  the  said  question,  and  thai  his  refusal  to  answer  the  same  was» 
and  ought  to  be  considered  by  the  said  jury  as  an  impeachment  of  his  credit :  And 
inaamach  as  the  said  several  matters  lierein  before  mentioned  do  not  appear  by  re* 
cord,  &c.  lai  in  the  last,"] 


(p)  t  Bar.  &  Cres.  445 ;  3  Dowl.  &  R. 

693,  S.  C. ;  and  see  PowtiaU  ▼.  Matcall,  % 
Knap.  Rep.  179,  as  to  when  the  objection 
should  be  taken  by  demurr$r  to  the  evi- 
dence, or  by  bill  of  exceptions. 

(q)  9  Hen.  Bla.  187 ;  and  see  obser- 
vations of  Yicc-chancellor  in  Pownall  ▼« 
Matcall,  t  Knapp  R«  179;  and  see 
UHUr  r.  Warre,  1  Car,  &  P.  l40,DOt«(c). 


One  difference  between  the  tivo  pro* 
ceedings  is,  that  if  a  bill  of  exceptions  be 
tendered  to  a  judge  in  the  course  of  the 
trial  at  nisi  prios,  the  facta  slill  go  to  the 
jury ;  but  a  demurrer  to  evidence  stops 
the  cause.  MiUerr.  Warre,  1  Car.  &  r. 
S37,  140,  note ;  7  Dowl.  U  Ryl.  1 ;  4 
Bar.  &  Cres.  538. 

(r)  3  lusU  487. 


8 


OF  TfiNDERlNG  A  BILL  OF  EXCEPTIONS^ 


CHAP.  I. 
Sect*  I. 
Tendering 
Bill  of  Ex- 
ceptions, &c. 


(( 


a 


"  material  evidence  given  to  any  jury  is  by  the  Court  {$)  over- 
*'  ruled.  I  think  we  ought  to  go  further^  and  say^  that  where 
"  there  is  not  evidence  to  prove  the  issue  to  be  tried,  and  the 
"  judge  tells  the  jury  tkere  is,  that  is  ground  for  tendering  a  biU 
''  of  exceptions.  But  it  may  be  asked  what  then  is  the  office  of 
"  a  demurrer  to  evidence  ?  It  is  this  :  if  the  party  tender  a  bill 
"  of  exceptions,  the  evidence  must  be  left  to  the  jury ;  but  if  the 
*'  party  does  not  wish  that,  he  may  withdraw  it  from  their  con- 
**  sideration  by  a  demurrer.  If,  however,  he  does  not  demur,  he 
**  must  not  be  placed  in  a  better  situation  than  if  he  did.  Now 
*'  by  a  demurrer  to  evidence,  all  the  facts  of  which  there  is 
any  evidence  are  admitted,  and  all  conclusions  which  can 
fairly  and  logically  be  deduced  from  those  facts.'XO  ^^ . 
Poumallv.  Mascall,  {u)  the  Lord  Chancellor  observed,  **  With 
respect  to  the  question  as  to  a  demurrer  to  the  evidence, 
or  bill  of  exceptions,  that  is,  whether  the  want  of  sufficient 
evidence  to  support  the  verdict  ought  to  be  made  the  ground 
of  a  demurrer  to  the  evidence  or  bill  of  exceptions,  it  is  a 
point  of  some  nicety  even  here,  upon  which  the  Courts  have 
not  acted  a  great  deal ;  much  more,  therefore,  is  it  a  ground 
(the  distinction  being  very  technical,  and  rather  subtle,)  upon 
which,  looking  as  we  do  rather  to  substance  than  form,  in  order 
to  do  substantial  justice,  we  should  not  be  willing  to  found 
our  judgment,  but  we  shall  direct  them  to  do  that  which  is 
sufficiently  safe  in  point  of  form,  and  secure  in  point  of  sub- 
stance ;  that  is  to  say,  if  the  Court  of  error  shall  not  deem 
the  evidence  sufficient  to  support  the  verdict,  they  should  di- 
rect a  venire  de  novo.  I  should  say  it  was  quite  clear  that 
there  ought  to  be  a  judgment  for  the  defendant  below,  unless 
there  is  a  venire  de  novo"  In  practice,  bills  of  exceptions  are 
now  unusual,  because,  if  in  the  consideration  of  the  judge 
there  is  any  weight  in  the  objection  taken  at  nisi  prius,  he 
usually  affords  every  facility  for  due  consideration,  by  reserving 
it  for  the  determination  of  the  whole  Court ;  and  if  not,  still 
the  party  objecting  may  move  for  a  new  trial.  But  where  the 
judge  or  the  counsel  apprehend  that  the  point  is  fit  to  be  con- 
sidered by  a  Court  of  error,  it  is  still  not  unusual  to  raise  the 
discussion  by  tendering  a  billof  exceptions.(t^) 

Blackstone  observes,  (tr)  that "  all  evidence  is  to  be  given  in 


(f)  i.  e.  The  judge  at  ntsl  priasi  or  the 
fall  Coort,  in  case  of  a  trial  at  bar. 

(t)  See  also  MilUr  v.  Warre,  1  Car.  & 
Pay.  t59»  where  Parke,  J.  said,  "  on  a 
bill  of  exceptions,  the  case  alwajs  goes  to 
the  jury,  but  on  a  demurrer  to  evideDGe, 


it  Is  otherwise." 

(u)  2  Knapp's  Rep.  179. 

(v)  See  forma  of  bills  of  exceptions  and 
demurrers  to  evidence,  in  Tidd's  Forms^ 
915  to  330,  fKMC,  14, 15, 16. 

(w)  3  Bla.  Com.  37f . 


AND  DBMURRIMO  TO  EVIDENCE.  ^ 

open  Court,  in  the  presence  of  the  judge  presiding  at  nisi  prius,  CHAP.  I. 
the  parties,  their  attornies  and  counsel,  and  all  bystanders,  Tendering 
and  before  the  judge  and  jury;  each  party  having  liberty  to    Bill  of  Ex- 

txcept  to  its  competency,  by  tendering  a  demurrer  to  evidence,  *- — '- 

or  a  bill  of  exceptions,  by  which  means  the  objections  to  the 
evidence,  either  in  respect  of  its  admissibility y  or  its  sufficiency 
or  effect,  are  by  the  judge  openly  and  publicly  allowed  or  dis- 
allowed in  the  face  of  the  country,  which  must  curb  any  secret 
bias  or  partiality  that  might  arise  in  his  own  breast.  And  if 
either  in  his  observations  or  directions  to  the  jury,  he  mistates 
the  law  by  ignorance,  inadvertence,  or  design,  the  counsel  on 
either  side,  who  considers  it  the  interest  of  his  client  that  he 
should  do  so,  may  require  him  publicly  to  seal  a  bill  of  excep- 
tions, stating  the  point  wherein  he  is  supposed  to  err.  And 
this  he  is  obliged  to  seal,,  hy  the  stBituteWestm.  2,  13  Ed.  1, 
c.  31,  or  if  he  refuse,  the  party  may  have  a  compulsory  writ 
against  him,  commanding  him  to  seal  it,  if  the  fact  alleged  be 
truly  stated  in  the  bill  of  exception ;  and  if  he  return  that,  the 
fact  is  untruly  stated  in  the  bill  of  exceptions,  when  the  case  is 
otherwise,  an  action  may  be  sustained  against  him  for  making  a 
false  return,  (x) 

In  the  case  of  Bulkeley  and  others  v.  Butler,  in  error,  in 
K.  B.,  from  the  judgment  of  the  Court  of  Common  Pleas,  (y) 
in  an  action  of  assumpsit  by  the  plaintiff,  as  first  indorsee^ 
against  the  acceptor  of  a  foreign  bill  drawn  by  J.  Bulkeley  and 
Son,  at  Lisbon,  payable  to  the  order  of  Edmund  Shanahan, 
and  in  the  declaration  alleged  to  have  been  by  him  indorsed  to 
the  plaintiffs  at  Cadiz,  the  defendants,  on  the  trial,  contended 
that  there  was  no  sufficient  evidence  to  show  that  the  bill 
was  indorsed  by  the  identical  intended  payee;  and  insisted 
that  it  was  incumbent  on  the  plaintiffs  to  prove  the  identity  of 
the  handwriting  of  the  first  indorser,  and  that  he  was  the  real 
intended  payee,  and  insisted  that  the  proof  given  was  insuffi- 
cient. The  learned  judge  correctly  directed  (as  it  was  after- 
wards decided)  the  jury,  that, ''  although  in  law  there  should 
"  be  same  proof  of  the  identity  of  the  person  making  the  in- 
"  dorsement,  still  it  ought  not  to  be  so  rigidly  followed  up  as 
"  to  clog  the  negociability  of  bills  of  exchange,  for  otherwise 
'^  no  person  would  take  them  ;*'  ''  and  that  in  his  opinion  the 


(*)  S  Ble.  Com.  372}    Reg.    Brev.  (y)  2  Bar.  &  Cres.  434 ;  SDow.  &R. 

IBf;  f  Inst.  487;  and  see  fully  Starkie  6^5.    And  see  further  as  to  bills  of  ex- 

on  Evid.  2d.  ed.  toI.  i.  464  to  470;  ceptions  and  demurrers  to  evidence,  Gib- 

Harrison's    Index,    tit.   Evidence,    sect,  son  v.  Hunter,  2  Hen.  Bla.  187;  2  Inst« 

uxviii.  and  xzxiz.,  toI.  ii.  1 1 1 6.  427. 
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CHAP.  I. 
Sect.  I. 

Tendering 
Bill  op  Ex- 
ception b,  &c 


''  proof  so  given  was  reasonable  evidence  to  be  left  to  the  jury^ 
'^  to  be  by  them  considered  whether  the  said  indorsement  was 
"  made  by  the  payee."  Whereupon  the  jury  found  for  the 
plaintiff*,  and,  upon  a  writ  of  error  in  the  King^s  Benchi  that 
Court  decided  in  favour  of  the  evidence  so  given,  and  of  the 
judge's  directions  to  the  jury.  (;s) 

If  the  only  remedy  against  the  erroneous  directions  or  ob« 
servations  of  a  judge  who  tries  a  cause  upon  the  admissibility 
or  effect  of  the  evidence,  were  a  motion /or  a  new  trial,  then  if 
the  judge  should  misreport  the  evidence,  or  misrepresent  his 
own  directions  to  the  jury,  the  other  judges  would  know 
nothing  of  what  had  really  occurred ;  and,  on  a  motion  for  a 
new  trial,  the  judge's  report,  in  case  of  dispute,  would  in  general 
be  conclusive ;  (a)  but,  by  tendering  a  bill  of  exceptions  or  de- 
murrer to  evidence,  the  party,  who  might  otherwise  be  preju- 
diced, would  be  secure  of  a  proper  re-investigation  of  the 
point  in  a  Court  of  errors  Hence  Bills  of  Exceptions,  Demur- 
rers to  Evidence,  and  Special  Verdicts,  must  be  considered,  in 
their  application  to  cases  of  importance,  as  high  constitutional 
remedies. 


Time  o^  tender-      The  statute  13  Ed.  1,  s.  1,  c.  31,  is  silent  as  to  the  time  of 
mg  a  bill  of  ex-  tendering  a  bill  of  exceptions,  but  it  is  established  that  it  must 

cepUons.  (b)  *'  r  ' 

be  done  at  the  trial,  and  before  the  jury  have  retired  to  con- 
sult on  their  verdict,  or  at  least  before  the  verdict  has  been 
pronounced,  (ft)  for  otherwise  the  party  might  mislead  his  adver- 
sary, by  not  insisting  on  the  objection  at  the  time ;  for  if  he 
had  insisted  on  the  objection  in  the  first  instance,  the  adver^ 
sary  might  have  had  more  evidence,  and  need  not  have  rested 
his  cause  alone  upon  the  evidence  afterwards  objected  to; (c) 


(%)  See  the  form  of  the  proceedinss 
and  bill  of  exceptions,  and  decision  in 
BulkeUy  ▼.  Butler,  2  Bar.  £c  Cres.  4S4 ; 
5  Dowl.  &L  Ry«  6X5,  S.  C,  and  infra. 
The  full  state  of  the  facta  of  that  case  do 
not  appear  from  the  report.  In  S  Harri- 
son's Index*  1116,  tit.  Evidence,  it  is 
miitakenly  supposed  that  the  indorsemejit 
turned  out  to  have  hten  forged,  whereas 
the  indorsement  of  both  the  bills  were 
made  by  and  in  the  proper  handwriting  of 
the  payee.  But  the  bills  were  drawn 
originally  for  small  sums  under  901, ; 
and  before  the  payee  delivered  them  to 
tlie  indorsee,  he,  bv  some  chemical  pro- 
cess, extracted  the  ink,  and  inserted  large 
sums  in  lien  of  tlie  small  sums ;  and  in 
which  alteration  the  fraud  consisted,  and 
not  ia  the  iadorsements,  whigh  were  cor« 


rect. 

(a)  Ante,  vol.iii.  910;  Stanley  y,Towgood, 
2  Hodge's,  \3t,  135.  In  that  case,  upon 
motion  for  a  new  trial,  the  counsel  foe 
the  parties  did  not  agree  as  to  the  mode 
in  which  the  learned  judge  left  the  case  to 
the  jury  at  the  trial.  But  if  upon  the 
judge's  report  any  misdirection  be  not 
apparent,  the  Court  said  lAot  they  eould 
ru^  travel  out  of  the  report,  and  therefore 
the  rule  was  discharged  ;  and  see  further, 
post, 

(b)  Dillon  V,  Doe,  dem.  Parker,  1 
Bing.  17;  11  Price,  110;  Doe  dem. 
ToUon  ▼.  Fisher,  2  Bligh,  N.  8.  9. 

(c)  1  SallL.  388,  f89;  1  Starkie  on 
Evid.  3nd  ed. ;  Doe  d.  ToUon  r,  Fiihor,  f 
Bligh,  New  S.  9. 
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and,  per  Holroydf  J.,  "  if  the  objection  to  the  evidence  was 
'*  known  a  priori,  it  should  have  been  made  even  before  the 
''  evidence  was  given  ;  but  if  it  was  not  discovered  until  after- 
''  wards,  then  the  judge  should  have  been  requested  to  strike 
"  the  evidence  out  of  his  notes,  and  if  after  that  he  persevered 
"  in  summing  it  up  to  the  jury,  that  would  have  been  a  good 
*'  ground  for  tendering  a  bill  of  exceptions*  But  if  the  con* 
*'  tention  at  the  trial  be,  whether,  admitting  the  facts  deposed 
**  to,  they  tended  to  prove  the  issue,  then  there  should  have 
''  been  a  demurrer  to  the  evidence;*^  and  Best^  J.,  observed, (d) 
at  first  I  entertained  a  doubt  whether  the  objection  raised 
could  be  taken  advantage  of  by  a  bill  of  exceptions.  The  re- 
spective offices  of  bills  of  exceptions,  and  demurrers  to  evi- 
'*  dence,  have  not  been  very  distinctly  understood,  as  appears  by 
*'  the  judgment  of  Eyre,  Chief  Justice,  in  Gibson  v.  Hunter. '\e) 
If  the  judge  admit  the  matter  to  be  evidence,  but  not  conclu- 
sive, where  in  point  of  law  it  should  be  deemed  conclusive, 
the  proper  course  then  is  to  demur  to  the  evidence.  (/) 
Another  reason  why  the  bill  of  exceptions  must  be  tendered 
before  the  verdict  has  been  pronounced,  or  completely  given, 
is,  that  ihejury  ought  to  hear  and  pause  upon  the  proceed- 
ing, before  they  give  their  verdict.  (^) 


fC 


t€ 


it 


CHAP.  I. 

Sect.  I. 

Bill  or  Ex- 
ceptions, &c. 


In  point  oi  form,  the  bill  of  exceptions  should  in  fact  be 
tendered  and  placed  on  the  record,  and  so  appear  by  such  re- 
cord before,  and  not  after  the  statement  of  the  finding  of  the 
jury  ;  and,  therefore,  in  a  modern  case,  (A)  where,  in  the  bill  of 
exceptions,  the  points  excepted  to  were  placed  after  (instead 
of  before)  the  statement  of  the  finding  of  the  jury,  the  Court  of 
error,  in  the  Exchequer  Chamber,  said  that  they  were  not 
properly  taken,  and  that  no  judgment  could  be  given  for  the 
plaintiff  in  error  for  that  reason  upon  the  record.  (A) 

A  bill  of  exceptions,  however,  need  not  be  in  complete  form 
at  the  instant  it  is  tendered ;  but  the  substance  of  it  ought  to  be 
then  put  into  xoriting,  since  it  is  to  become  a  record,  (t)  In 
practice  the  points  of  the  bill  of  exception  are  usually  taken 
down  in  writing,  and  signed  by  the  counsel  of  each  party,  and 
the  bill  of  exception  is  prepared  at  leisure,  or  at  least  without 
reprehensible  hurry;  but  unless  both  counsel  agree,  cases 
have  occurred  where  the  judge  has  insisted  on  not  adjourning 


(d)  Per  Best,  J.,  in  BuUceley  ▼.  ButUr, 
t  Bar.  &  Cres.  434 ;  3  Dowl.  6c  Ry.  6td, 
S.  C 

rO  S  Hen.  61a.  187. 

:/)  1  Starkie  on  Erid.  «d  ed.  465. 

{g)  AnU,  6,  in  note* 


t 


(h)  Armstrong  ▼.  Lewit,  9  Crom.  &  M. 
S97  ',  4  Moore  &  Scott  1,  S.  C,  cited  in 
1  Adol.  &  £11. 7,  note  (a). 

(0  Per  Holt,  C.  J.,  1  Salk*  f 88 ;  1 
Starkie  on  Evid.  465,  noto  (0. 
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CHAP.  L  the  Court,  saying  he  would  sit  till  the  bill  of  exceptions,  how- 
Tbndb'ring  ever  long^  had  been  tendered  to  him  in  Court  for  his  signature 
Bill  of  Ex-    }„  ^  complete  State, 

OEPTIONS,  etc.  *  .... 

In  a  modern  case,  after  a  second  trial,  the  jury  having  again 


found  for  the  defendant,  the  Court,  on  motion  on  behalf  of  the 
plaintiff  for  a  third  trial,  refused  it,  expressly  on  the  ground, 
that  as  the  Court  had  pointed  out  to  the  plaintiff^  how  he  might 
raise  the  question  on  the  record^  (viz.  by  demurrer  to  the  evi- 
dence, or  by  bill  of  exceptions),  and  as  he  had  not  done  either , 
he  was  not  entitled  to  another  new  trial,  (k) 

Where,  upon  an  exception  taken  in  a  bill  of  exceptions,  (in 
which  the  whole  evidence  was  set  out),  that  the  evidence  for 
the  defendant  was  sufficient  to  entitle  him  to  a  verdict,  and 
to  bar  the  plaintiff's  claims,  it  was  held  that  a  Court  of  error 
might  look  to  the  whole  evidence  on  both  sides  to  see  whether 
the  verdict  for  the  plaintiff  was  sustained  by  the  evidence  ;(Z) 
and  it  seems  that  an  objection  can  be  raised  to  evidence  to 
which  no  exception  has  been  taken  by  the  bill,  (m)  In  Enfield 
V.  Hills,  on  motion  in  arrest  of  judgment,  upon  a  bill  of  ex- 
ceptions, an  objection  was  made  to  the  sufficiency  of  the  de- 
claration, which  formed  no  part  of  the  exceptions  taken  in  the 
bill,  and  was  allowed,  (m) 

•  The  defendant  sent  the  plaintiff  a  copy  of  a  bill  of  excep- 
tions, in  order  to  his  concurring  in  the  statement  of  facts,  and 
at  the  same  time  sued  out  a  writ  of  error ;  and  thereupon  it 
was  held  that  the  plaintiff  had  no  right  to  retain  the  bill,  in 
order  to  frustrate  it,  on  the  ground  that  the  defendant  had 
waived  it,  by  suing  out  a  writ  of  error,  (n) 

Form  and  requi-      If  the  bill  of  exceptions  be  annexed  to  the  record,  it  begins 
•xoepUoiu.  °    .  ^^^^  *^®  proceedings  after  issue  was  joined,  (o)  and  proceeds  to 

state  the  circumstances  upon  which  it  is  founded,  as  that  a  par- 
ticular witness  was  called  to  prove  certain  facts,  or  that  evi- 
dence was  offered  to  prove  such  facts,  {p)  or  challenge  made, 
or  demurrer  tendered,  the  allegations  of  counsel  on  the  admissi- 
bility or  effect  of  evidence,  the  opinion  of  the  court  or  judge, 
and  the  exception  of  counsel  to  that  opinion,  and  the  verdict,  {g) 
Where  the  object  for  which  evidence  is  offered  but  rejected 


(k)  Per  Buller,  J.,  in  AppUton  v,  SweeU  (o)  See  (he  recent  alterations  in  the 

apple,  S  Doogl.  141,  note  (i).  form  of  an  Usue,  ante,  6th  part,  p.  765  to 

(Z)  Vines  t.  The  Corporation  of  Read'  773. 

ing,  1  Younge  Ac  Jer.  4.  (p)  1  Starkie  on  Evidence,  465,  466, 

(m)  2  Lev.  fS6,  cited  in  1  Yonn.  £c  2ad  edit* 

J.  4.  (9;  Post,  15. 

(w)  Williams  v*  Taylor,  8  Bing.  51«. 
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is  obvious,  and  must  have  been  understood  by  the  judge  and  chap.  i. 
the  jury,  it  is  not  necessary  that  that  object  should  be  spe-  Tbnobbiko 
cially  stated,  ig.)  ^^^^  of  Ex- 

6  EPTI0H8,  &C. 

The  judge  either  sets  his  seal  to  the  exceptions  or  refuses  to  Course  of  pro- 
do  so,  because  the  bill  contains  matters  which  are  not  true,  (r)  cee^^ngs  therc- 

'  upon. 

On  refusal  the  party  may  have  a  writ  founded  on  the  statute, 
containing  a  surmise  of  an  exception  taken  and  overruled,  and 
commanding  the  justices,  that  if  it  be  so,  they  put  their  seals  to 
the  bill,  (s)  If  the  return  untruly  be  "  quod  non  ita  est,"  an 
action  lies  for  such  false  return,  in  which  the  surmise  may  be 
tried ;  and  if  that  be  true,  the  plaintiff  recovers  damages,  and 
a  peremptory  writ  issues.  (0 

The  bill  of  exceptions  when  sealed  is  not  used  until  judg- 
ment has  been  signed,  and  a  writ  of  error  issued  to  remove  the 
proceeding  into  the  Court  above,  (u)  for  the  proceeding  is  in 
the  nature  of  an  appeal,  (x)  On  the  return  of  the  writ  of  error, 
the  judge  being  called  on  by  the  Court,  either  confesses  or  de- 
nies his  seal ;  if  he  confess  it,  the  proceedings  are  entered  of 
record,  and  the  other  party  assigns  error ;  if  he  denies  his 
seal,  the  plaintiff  may  take  issue  upon  it,  and  prove  it  by  wit« 
nesses.  (y) 

If  a  bill  of  exceptions,  mis-stating  the  evidence  and  proceed-  Amendment  of 
ings  at  the  trial,  has  been  signed  by  the  judge,  a  court  of  error  uoiifc  ^**^^" 
may,  on  an  affidavit  of  the  facts  corroborated  by  the  judge, 
direct  the  bill  of  exceptions  to  be  taken  off  the  file  for  the  pur- 
pose of  having  it  amended  by  and  according  to  the  judge's 
notes.  (2f) 

Where,  upon  an  exception  taken  in  a  bill  of  exceptions,  in 
which  the  whole  evidence  was  set  out,  that  the  evidence  for  the 
defendant  was  sufficient  to  entitle  him  to  a  verdict  and  to  bar 
the  plaintiff's  claims ;  it  was  held  that  a  court  of  error  might 
look  to  the  whole  evidence  on  both  sides,  to  see  whether  the 


(q)  1  Starkie  Er.  465,  n.  (b) ;  Doe  ▼. 
Earl  rfJerseu,  3  B.  &  Cres.  870  ;  Vines 
▼•  Reading  Corporation,  1  Yoaoge  &  J.  4 ; 
It  Moorr,  201,  5.  C.  And  see  the  case 
of  Butkeltf  andoihen  ▼.  Butler,  in  error,  3 
B.  &  Cres.  434. 

(r)  Show.  ISO;  1  Starkie  £v.  466, 
Snded. 

(i)  «  lost.  4n ',  Ball.  N.  P.  316. 

{t)  t  Inst.  4t7. 


(u)  1  Salk.  284;  Bui.  N.  P.  316 ;  1 
Bla.  R.  679 ;  Cowp.  501 ;  3  Bla.  Com. 
372;  see  2  Lev.  236.  And  therefore 
where  no  writ  of  error  lies  (here  can  be  no 
bill  of  exceptions,  1  Stark.  £▼.  467,  2nd 
ed. 

(x)  3  Bla.  Com.  372. 

(y)  2  Inst.  438. 

(s)  Pownall  V.  Mascall,  2  Knapp's  Rep. 
161, 170, 177;  5  Dowl.  225,  $ed  quare. 
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CHAP.  I.  Yerdict  for  the  plaintiff  was  sustained  by  the  evidence,  (a)  And 
Tenderiwo  **  seems  that  an  objection  can  be  raised  to  evidence  to  which 
Bill  op  Ex-    no  exception  has  been  taken  by  the  bill,  (b)  In  Enfield  v.  Hillst 

CEPTI0N8,  OCC.  .  .  ....  f  '11        /» 

on  motion  in  arrest  of  judgment  upon  a  bill  ot  exceptions,  an 

objection  was  made  to  the  sufficiency  of  the  declaration,  which 
formed  no  part  of  the  exception  taken  in  the  bill,  and  was 
allowed,  (e)  And  though  in  a  bill  of  exceptions  to  the  direc- 
tions of  the  judge  below,  the  evidence  given  at  the  trial  upon 
which  the  allegation  of  error  depended  was  not  set  out  at 
length,  but  parts  of  it,  consisting  of  charters,  entries,  &c. 
were  merely  referred  to,  and  the  record  appeared  on  the  tran- 
script being  .brought  up  to  be  so  far  defective,  and  though  in 
strictness  the  House  of  Lords  cannot  proceed  upon  such  a 
record,  yet,  upon  consent  of  the  counsel  for  both  parties  to  se- 
lect such  parts  as  they  meant  to  rely  upon,  the  cause  was  heard 
and  decided ;  the  Lord  Chancellor  stating  that  a  special  entry 
should  be  made  on  the  journals  to  guard  against  the  mischief 
of  such  a  precedent,  {d) 

Form  of  bill  of      [After  the  end  of  the  issue  and  award  of  tenire  facias^  proceed 

exceptions  to  be   ^t         t       i  .   i  -i  i  .  .  n  .j 

tacked  to  the      thus  .*]  which  said  Several  issues,  m  manner  aforesaid,  respec- 
record  on  a  trial  tively  joined  between  the  plaintiff  and  the  defendant,  afterwards 

at  the  assizes.  ,  .         i     i ,  .  ,    n        i  n 

(e)  at  the  assizes  holden  at ,  m  and  for  the  county  of , 

before  Sir  — — ,  Knight,  one  of  the  justices  of  our  Lady 

the  Queen,  of  the  Court  of  our  said  Lady  the  Queen,  before  the 

Queen  herself  and  Sir ,  Knight,  one  of  the  barons  of  her 

Majesty's  Court  of  Exchequer  at  Westminster,  justices  of  our 
said  Lady  the  Queen,  assigned  to  take  the  assizes  in  and  for  the 

said  county  of ,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided,  on came  on  to  be  tried ;  at  which 

day,  before  the  said  justices,  came  as  well  the  plaintiff  as  the 
defendant,  by  their  said  respective  attornies,  and  the  jurors  of 
the  said  jury,  whereof  mention  is  within  made,  being  called,  like- 
wise came  and  were  sworn  to  try  the  said  several  issues  in  manner 
aforesaid  respectively  joined.  And  thereupon  to  maintain  the 
issue  thirdly  above  joined,  the  defendant  then  and  there  gave 
in  evidence  to  the  jury  so  impanelled  and  sworn  as  aforesaid, 

that  [&c.  state  the  evidence :  "  and  that ;**  "  and  further 

that ,'*  &c,]    And  thereupon  the  plaintiff  offered  to  prove 


(a)  Vinesv.TheCcrporatUmofRea^ng,         (d)  N.  B.  the  evidence  was  printed  in 

1  Yoonge  &c  J.  4.  the  appendix  to  one  of  the  cases. 
(6)  Id.  ibid.  (e)  See  the  form  in  Wright  t.  Tat- 

(e)  Enfield  V.  Hilh,  2  hcv*  t96  ;  cited  ham,  1  Adol.  &  £i.  4;   Tidd*s  Forms, 

in  1  Yoonge  &  J.  4.  327;  1  Sellon,  485. 
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that  [&c.  state  the  substance  of  the  evidence  afterwards  objected  CHAP.  l. 
to :]  Whereupon  the  counsel  on  the  part  of  the  defendant  inter-  tskoerino 
posedy  and  insisted  that  the  said  evidence  so  offered  to  be  given    ^'^^  ^^  ^^' 

CSPTIONS    &C 

by  the  plaintiff  to  the  jurors  aforesaid ^  was  not  good  or  admis-  The  evidence 
sible  in  law  upon  the  issue  aforesaid,  and  prayed  the  said  jus-  tendered  bj 
tices  to  inform  the  jurors  aforesaid,  that  the  said  last  mentioned  Defendant's 
evidence  was  not  good  nor  admissible  in  law  upon  the  issue  counsel  object 
aforesaid,  and  that  the  issue  aforesaid  secondly  above  joined  dence  as  inad- 
ought  to  be  found  for  the  plaintiff.    But  the  said  justices  held  a^ss^^i^* 
and  affirmed,  that  the  said  evidence  so  offered  to  be  given  by  ^oM^t'e'^r 
the  plaintiff  as  aforesaid,  was  good  and  admissible  in  law,  and  ^.^nce  admis- 
thereupon  the  plaintiff  gave  in  evidence  and  proved  to  the  jury  piabtiff  there- 
aforesaid,  that  [state  the  evidence  objected  to :]     And  the  said  uppn  gives  such 

evidence 

justices,  by  their  direction  to  the  said  jury,  according  to  their  ^.    .  /  .  ,. 

•   •  li^i  .-i         .         V  n  %      •  o  .1      The  judge's  di- 

opimon,  left  the  consideration  thereof  to  the  jurors  aforesaid  ;  lectton  to  the 
and  the  jurors  aforesaid  gave  their  verdict  against  the  defendant  J'^'y*. 
upon  the  issue  last  aforesaid.    Whereupon  the  counsel  for  the  their  verdict 
defendant,  conceiving  if)  that  by  law  the  matter  aforesaid,  so  as  ag*""**  **>e  de- 
aforesaid  given  in  evidence  to  the  said  jurors  by  the  plaintiff  particular  issue, 
on  the  issue  aforesaid  secondly  above  joined,  was  not  admissible 
in  law  upon  the  said  issue,  made  their  exceptions  to  the  said  Whereupon  de- 
opinion  of  the  said  justices :  and  inasmuch  as  the  matters  afore-  sdmadVeicep- 
said  do  not  appear  by  the  record  of  the  verdict  aforesaid,  the  tion  to  judge's 
counsel  on  the  behalf  of  the  defendant  prayed  that  the  said  pray  judge's 
justices  would  set  their  hands  and  seals  to  this  bill  of  excep-  «gna<"re  *o  bill 

^  *     of  exceptions. 

tions,  containing  the  several  matters  so  proved  and  given  in 
evidence  as  aforesaid,  according  to  the  form  of  the  statute  in 
such   case   made  and  provided :     And  thereupon  the  said  Thereupon 

Sir ^  Knight,  hath  set  his  hand  and  seal  thereto,  according  ieai^Viif  of  ex- 

to  the  form  of  the  statute  in  such  case  made  and  provided,  at  ceptioos  accord- 

[the  assize  town\  aforesaid,  on  the day  of ^  in  the '°^  ^" 

year  of  the  reign  of  our  sovereign  Lady  the  Queen,  {g) 

[^Counsel  or  Serjeants  signature.] 


Sect.  II. — Op  Dbmurrers  to  Evidence. 

Mr.  Starkie,  observing  upon  demurrers  to  evidence,  states      Sect.  il. 
that  a  party  who  admits  the  facts  which  the  adverse  evidence    rsL  toeVi- 


DBNCB. {h) 


(f)  Qu^nthU  itaCeroent,  *'  conceiving,  (h)  See  1  Starlue'a  Ev.  Snd  edit.  ^7. 
Sie.*  menm  incorrect;  and  that  the  state-  Where  the  king  is  a  party,  his  counsel 
meat  should  be,  "  whereupon  the  counsel  cannot  be  compelled  to  join  in  dcmnrrer ; 
tot  the  defendant  imitting"  but  the  Court  ought  to  direct  the  Jury  to 

(g)  See  the  form  and  notes  in  Wright  find  the  special  matter ,  5  Co.  R.  104. 
▼.  Doe  d.  Tatham,  1  Adol.  &  £11.  4,  &c. 
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CHAP.  I. 

Sect.  II. 
Of  Dbmur- 
REB8  TO  Evi- 
dence. 


tends  to  prove,  but  desires  to  withdraw  the  application  of  the 
law  to  those  facts  from  the  jury,  and  to  submit  them  to  the 
Court  above,  is  at  liberty  to  do  so,  by  demurring  to  the  evi- 
dence, (i)  But  his  demurrer  cannot  be  allowed,  unless  he 
admit  the  truth  of  the  facts,  which  the  evidence  of  his  adver- 
sary, though  it  be  but  presumptive  or  circumstantial,  offers  to 
prove,  (j)  For  though  he  has  a  right  to  submit  the  legal  effect 
of  the  facts  to  the  judgment  of  the  Court,  yet  as  the  jury  are 
the  proper  judges  of  matters  of  fact,  the  evidence  must  either 
be  submitted  to  the  jury,  or  the  facts  themselves  must  be  ad- 
mitted. (A)  The  judge,  it  seems,  may  overrule  the  demurrer 
if  he  think  proper,  and  leave  the  case  to  the  jury.(0  But  if 
the  judge  overrule  the  demurrer  improperly,  the  party  may 
tender  a  bill  of  exceptions,  (m) 

Where  the  demurrer  is  allowed,  the  usual  course  is  for  the 
Court  to  direct  the  associate  to  take  a  note  of  the  evidence, 
which  is  thereupon  to  be  signed  by  the  counsel,  and  affixed  to 
the  postea.(7}) 


Form  of 
Demurrer  to* 
evidence,  (o) 


The  jury  find 
first  issue  for 
plaiutiff,  and 
assess  damages 
at  0ii<  shiUing, 


S^  N  AfterwardSj  that  is  to  say,  on  the  day  and  at  the  place  within  contained, 
V.  >  before  the  Right  Honourable  ■  [name  of  chief  justice  in  Q,  B.,  or 

D. )  C.  P.],  the  chief  justice  [or  "  the  justice"]  within  mentioned  — -,  Es- 
quire, being  associated  to  the  said  chief  justice  according  to  the  form  of  the 
statute  in  such  case  made  and  provided  [or  in  the  Exchequer  say,  ^  before  the 

Right  Honourable ,  [name  of  chief  baron]  the  chief  baron  within  named ;" 

or  in  country  causes,  '^  before  Sir  ,  Knight,  one  of  the  justices  of  our 

lady  the  queen,  assigned  to  hold  pleas  before  the  queen  herself  and Knight, 

one  of  the  justices  of  our  Lady  the  Queen  of  the  bench  [or  Sir , 

Knight,  one  of  the  barons  of  the  Exchequer  of  our  Lady  tlie  Queen]  justices  of 
our  said  Lady  the  Queen,  assigned  to  take  the  assizes  in  and  for  the  county  of 

,  according  to  the  form  of  the  statute  in  such  case  made  and  provided"], 
come  as  well  the  within  named  plaintiff,  as  the  within  named  defendant,  by 

,  their  respective  attornies  within  mentioned,  and  the  jurors  of  the  jury 
whereof  mention  is  within  made,  being  summoned,  also  come ;  who,  to  speak 
the  truth  of  the  matters  within  contained,  being  chosen,  tried,  and  sworn,  say, 
as  to  the  first  issue  joined  between  the  parties,  that  the  said  defendant  is  guilty 
of  the  grievances  within  laid  to  his  charge,  in  manner  and  form  as  the  plaintiff 
bath  within  complained  against  him ;  and  they  assess  the  damages  of  the 


(i)  Ante,  15,  note  (h), 

a: 


[j)  Gihton  V.  Hunter,  2  Hen.  Bla.  187 ; 
Wright  V.  Pindar,  Alley n,  18 ;  Cocksedge 
V,  Fanshaw,  Doug.  119. 

(k)  id.  ibid.;  and  see  Baker's  case,  5 
Co.  104;  Bui.  N.  P.  314.  But  on  a 
demurrer  to  evidence,  the  Court  may 
draw  the  same  inference  a  jury  would 
have  drawn,  Vere  v.  Lewis,  3  T.  R.  18S. 
No  objection  can  be  taken  to  the  plead- 
ings, Carter,  Birkbeck,  DougU  SI 8. 

(0  Wor$Uy  V.  FitUiker,  t  Roll.  R. 
119 ;  sed  quaere. 


(m)  2  Hen.  Bla.  208;  see  1  SUrkie, 
Evid.  468,  fully. 

(n)  Bui.  N.  P.  313.  The  damages 
may  be  assessed  conditionally,  or.  If  ne- 
cessary, a  writ  of  enquiry  may  be  exe- 
cuted after  Uic  Court  has  given  judgment, 
ib. ;  1  SUrk.  £v.  Snd  ed.  468,  note  (i). 

(o)  See  Tidd's  Forms,  395;  and  see 
forms  of  joinder  in  demurrer,  id.  3(6, 327  ; 
and  see  the  form  in  BuUceley  and  others  ▼. 
BtUter,  2  Bar.  &  Cres.  434;  and  1  Star- 
kie's  £v.  465,  466,  in  note  (6). 
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plaintiff,  by  reason  of  the  committing  thereof,  to  one  shilling.  And  as  to  the  CHAP.  I. 
issue  lastly  within  joined  between  the  parties,  the  defendant  shows  in  evidence  Sect.  II. 
to  the  jury  aforesaid,  to  prove  and  maintain  the  said  last-mentioned  issue    ^^  Evidsn^' 

upon  bis  part  by  one  witness  that  [here  state  ifie  evidence,  a  note  of  which  it 

utually  taken  ai  the  trial  by  the  associate,  and  signed  by  the  counsel,'\    And  the  f  ^^  ^^  ^f~ 
plaintiff  says,  that  the  matter  aforesaid  to  the  jurors  aforesaid,  in  form  afore-  dence  as  to  the 
said,  shown  in  evidence  by  the  defendant,  is  not  sufficient  in  law(p)  to  main-  last  issue, 
tato  the  said  last-mentioned  issue  on  the  part  of  the  defendant;  and  that  the  Thereupon 
plaintiff  is  not  bound  by  law  to  answer  the  same,  and  this  he  is  ready  to  verify.  J^Jj"**     demur- 
Wherefore,  for  want  of  sufficient  matter  in  that  behalf  to  the  said  jury  shown  dence.  (p) 
in  evidence,  the  plaintiff  prays  judgment,  and  that  the  jury  aforesaid  may  be 
discharged  from  giving  any  verdict  upon  the  said  issue,  and  that  his  damages, 
by  reason  of  the  grievances  within  complained  of,  may  be  adjudged  to  him, 
ficc.;  [or  if  the  demurrer  be  by  defendant,  then  for  the  lust  sentence  beginning, 
*'  and  that  his  damages,  &c.,"  substitute  the  following,  **  and  that  the  plaintiff 
may  be  barred  from  having  or  maintaining  his  aforesaid  action  thereof  against 
him,  &C.*'] 

[CounseTs  signature."] 

(jl)  See  a  form  of  demarrer  to  evidence  hy  defendant's  counsel,  ?  Hen.  Bia.  f  10, 
note. 
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CHAPTER  II, 

OF  PROCEEDINGS   AS   TO    COSTS,    &C.  AT  OR  IMMEDIATELY  AFTER 

A  TRIAL  AND  VERDICT. 


1.  Of  praying  the  judge  to  save  or 

reserve  a  point  for  ihe  opinion 
of  the  Court  above   

2.  Of  the  judges  certifying  in    fa- 

vour of  the  trial  by  a  special  jury 
under  6  G.  4,  c.  60,  s.  34 

3.  Judge's  certificate  that  there  was 

reasonable  c  luse  for  joining  an 
acquitted  defendnat,  so  as  to  de- 
prive him  of  costs  under  3  &  4 

W  •  4f  C*  4<E|  S*  ttX     •■•••••«•■ 

4.  Application  to  Uie  judge  under 

43  Eliz.  c.  6,  s.  i,  to  certify 
that  the  sum  recovered  was  under 

40t 

The  form  of  certificate    

5.  Of  the  judge's  certificate  under 

$3  &  iS  Car.  2,  c.  9,  s.  136, 
enabling  plaintiff  to  recover  full 
costs  when  the  judge  has  certi- 
fied as  therein  mentioned, 
though  damages  under  40s 

6.  Certificate  of  judge  under  8  &  9 

W.  3,  c.  11,  8.  4,  that  the  tres- 
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pass  was  wilful  and  malicious, 
8<i  as  to  enable  plaintiif  to  re- 
cover full  costs 94 

7.  Other     certificates,    &c.    imme- 

diately after  the  trial    

8.  Application  to  judge  on  7  &  8  G. 

4,  c.  29,  and  c.  30,  for  his  cer- 
tificate that  he  approved  of  the 
action  and  the  verdict  there- 
upon  

9.  Of  certificate  fur  immediate  execu- 

tion in  ejectment  on  11  G.  4 
and  1  W. 4,  c. 70,  s.  38 

10.  Of  the  judges  certifying  for 
speedy  judgment  and  execution 
under  1  W.  4,  c.  7,  s.  3,  in  other 
actions ib. 

11.  Of  motions  to  reduce  the  damages 
and  verdict 27 

12<  Or  to  allow  a  set-off      ib. 

13.  Question  uhether  a  jury  may  not 
award  a  larger  sum  for  cotU 
though  they  award  dnmages  un- 
der 40s 28 
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CHAP.  11.  It  is  essential  that  the  counsel  and  attornies,  as  well  of  the 
A8To°CosTs*&c.  plaintiff  as  of  the  defendant^  be  well  informed  of  all  the  several 
AFTER  Tbial,  cRses  lu  which  it  may  be  necessary  or  advisable  to  apply, 
—  immediately  after  the  trials  to  the  judge  to  certify  ^  or  to  exer- 
cise some  other  power  vested  in  him  for  the  purposes  of  jus- 
tice, sometimes  for  the  benefit  of  the  plaintiff,  and  at  others  for 
the  relief  of  the  defendant,  and  so  as  in  some  degree  to  con- 
troul  or  qualify  the  ordinary  result  of  the  trial,  and  reduce  or 
increase  the  allowance  o( costs,  or  affect  the  time  when  the  exe- 
cution shall  be  issued.  If  the  motion  be  delayed  it  may  after- 
wards be  too  late;  and,  although  motions  and  proceedings  of 
this  nature  do  not  always  occur,  yet  it  is  advisable  for  the  legal 
advisers  of  each  party  to  have  so  extensive  and  so  accurate  a 
knowledge  of  each  as  to  be  constantly  prepared  to  suggest  and 
take  such  judicious  measures  as  it  may  be  necessary  or  expe- 
dient to  adopt,  or  to  oppose  and  resist  the  same  when  it  is 
considered  that  the  proceeding  will  not  accord  with  the  in- 
terests of  his  client. 


1.  Of  praying        Tbus  it  sometimes  happens  that  a  point  is,  at  the  instance  of 
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the  counsel  of  the  plaintiff  or  of  the  defendant,  reserved  or     CHAP.ir. 
saved  by  the  judge  at  nisi  prius,  with  liberty  to  apply  to  the  ^r^oComTc- 
Court  for  a  nonsuit  or  verdict;  in  which  case  the  Court  above,   after  Trial, 
upon  motion  and  rule,  considers  itself  as  in  the  situation  of 


the  judge  at  the  time  the  objection  or  point  was  raised  at  the  savior^rcserv© 
trial;  and  a  nonsuit  or  verdict  will  be  entered  according  to  the  «  P"!"^  *7  J*'« 

j*-.«i^-,  .,'  .,  opinion  of  the 

deterinination  of  the  Court  without  subjecting  either  party  to  Cuurt  above, 
the  delay  or  expense  of  a  new  trial ;  (a)  and  thus  the  parties, 
instead  of  being  bound  by  perhaps  the  hurried  determination 
of  a  single  judge  at  the  trial,  have  the  more  deUberate  and 
satisfactory  decision  of  the  whole  Court,  as  if  the  facts  had 
been  set  forth  in  a  special  case,  (a) 

At  this  stage  of  a  cause  certain  motions  or  applications  to  the  ?.  Of  the 
judge  presiding  at  the  trial  are  to  be  made.     Thus  the  jury  act,  ilg^j  fo^ou/of 
6  G.  4,  c.  50,  s.  34,  enacts,  "  that  the  person  or  party  who  shall  ■  •"«!  *>j  ■  •?>«• 

*  apply  for  a  special  jury  shall  pay  the  fees  for  striking  such  ^  G."4,  c.  50, 

*  juj'yj  and  all  the  expenses  occasioned  by  the  trial  of  the  cause  ••  ^** 
'  by  the  same ;  and  shall  not  have  any  further  or  other  allowance 
'  for  the  same,  upon  taxation  of  costs,  than  such  person  or 

'  party  would  be  entitled  unto  in  case  the  cause  had  been  tried 
'  by  a  common  jury  ;  unless  the  judge,  before  whom  the  cause 

*  is  tried,  shall  immediately  (J)  after  the  verdict  certify  under 
'  his  hand  upon  the  back  of  the  record  that  the  same  was  a 
'cause  proper  to  be  tried  by  a  special  jury  ^*\c) 

Section  85,  enacts,  '^  that  no  juror  who  shall  serve  upon  any 
'special  jury  shall  be  allowed  to  take  for  serving  on  any  such 
'jury  more  than  such  sum  of  money  as  the  judge  who  tries 
'  the  issue  shall  think  just  and  reasonable,  and  which  shall  not 
'  exceed  the  sum  of  one  pound  one  shilling,  except  in  causes 
'  wherein  a  view  is  directed,  and  shall  have  been  had  by  such 
'juror. 

It  will  be  observed  that  the  act  is  imperative,  that  if,  the 
judge,  before  whom  the  cause  has  been  tried,  should  think  fit, 
he  shall  immediately  after  the  verdict  certify ;  a  provision  no 
doubt  enacted  to  prevent  the  judge  from  being  troubled  after 
he  had  forgotten  all  the  exact  bearings  and  points  that  oc- 
curred pending  the  trial,  and  accordingly  it  has  been  decided 
that  a  certificate  for  the  costs  of  a  special  jury  cannot  be 

(a)  And  se«Tidd's  Pract.  9ih  edit.  900,  (c)  Where  a  case  turned  »olely  upon  a 

uid  decisions  there  referred  to.  question  cf  laWy  and  ihere  was  no  fart  in 

(6)  It  it  too  late  to  apply  for  a  cenifi-  dispute  between  tlie  parties,  Abboft,  C.J, 

eate  the  day  after  tlie  trial;    Waggelt  v.  refused    to    certify    for   a    special    j"ry, 

^w,  3  Campb.  31 6.  Wemyi  v.  GTe9nwoodf  1  Car.  &  P.  483. 
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CHAP.  IT.     granted  even  on  the  clay  after  the  trial,  (d)  and  it  should  be 

ASToCowir&c.  applied  for  by  the  proper  counsel  immediately  after  the  trial; 

AFTER  Trial,  and  therefore  where  the  judge  of  assize,  before  whom  the  cause 

' was  tried,  on  being  applied  to  immediately  after  the  verdict 

for  a  certificate,  expressed  his  willingness  to  grant  the  same, 
but  recommended  the  parties  to  settle  all  matters  in  dispute 
between  them ;  and  said,  that  if  it  became  necessary  to  certify 
he  would  do  so  before  the  assizes  were  over ;  and  the  judge 
was  afterwards  applied  to  for  that  purpose,  but  the  record  not 
being  forthcoming,  he  was  prevented  from  certifying  until  his 
arrival  in  town,  the  Court  of  K.  B.  (absente  Tenterden  C.  J.) 
set  aside  the  certificate,  {e)  The  practice  is  for  the  plaintiff's 
counsel  immediately  after  the  jury  have  found  their  verdict  to 
request  the  judge  to  certify,  which,  if  he  think  proper,  he 
usually  does  by  writing  on  the  back  of  the  nisi  prius  record 
thus : 

**  I  certify  that  in  my  opinion  the  within  was  a  cause  proper 
to  be  tried  by  a  special  jury." 

[Proper  signature  of  the  Judge."] 

But  when  a  cause  turned  solely  upon  a  question  of  law^  and 
there  was  no  fact  in  dispute  between  the  parties  requiring  the 
consideration  of  jurors  of  superior  education,  intelligence,  or 
station,  the  judge  refused  to  certify  for  a  special  jury,  (f) 
And  as  the  statute  by  its  terms  required  the  certificate  imme- 
diately after  the  verdict,  it  was  considered  that  a  judge  had  no 
power  to  certify  in  cases  where  the  plaintiff  had  been  non- 
suited ;(g)  but  the  Law  Amendment  Act,  3  &  4  W.  4,  c.  4S, 
sect.  35,  after  reciting  that  defect,  and  that  it  was  expedient 
that  the  judge  should  have  such  power  of  certifying  as  well 
when  a  plaintiff  has  been  nonsuited  as  when  he  has  had  a  ver- 
dict against  him,  enacts  accordingly.  (A)  The  proceedings  to 
obtain  a  special  jury,  and  relating  to  the  same,  have  already 
been  so  ably  stated  that  it  is  unnecessary  to  do  more  than 
refer  to  the  admirable  work  where  the  subject  is   collected,  (t) 

3.  Judge's  certi-  The  3  &  4  W.  4,  c.  49,  sect.  32,  enacts  "  that  where  several 
^nannton^ir  ** P^^^^  ^^^  ^  made  defendants  in  any  personal  action,  and 
cause  for  making  ^'  any  one  or  more  of  them  shall  have  a  nolle  prosequi  entered 
fcndam'a  de***"  "  *®  *^  *^™  ^^  them,  or  upon  the  trial  of  such  action  shall  have 
feudant  so  as  to  «  a  verdict  pass  for  him  or  them,  every  such  person  shall  have 

(d)  Waggttt  ▼.  Shaw,  S  Campb.  516 ;         {g)    Wood   v.  Grimw)od,   10   Bar.   & 
Tidd,  799,  where  see  the  entire  practice.       Cres.  689 ;  5  Man.  &  Ry.  6S2,  S.  C. 

(e)  MS.  £.  T.  18S0,  Mav  19th.  (&)  See  the  act.  Chittj  U  Hulme's  CoU. 
(/)  Per  Abbott,  C.J.  Wtymtv.  Gretn*    Stat.  SO. 

wood,  «  Car.  &  P.  48S.  (i)  Tidd,  79f . 
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'' jadgment  for  and  recover  his  reasonable  costs,  unless  in  the     CHAP.  li. 
"  ease  of  a  trial  the  judge  before  whom  such  cause  shall  be  tried,  ^fro  Cw^X. 
"  siaU  certify  upon  the  record  under  his  hand  that  there  was  after  Trial, 
"  reasonable  cause  for  making  such  person  a  defendant  in  such 


"  action."  dcprirc  him  of 

costs*  (ky 

Id  a  case  of  this  nature,  in  order  to  deprive  the  acquitted  de-  p^nn  of  sacb 
fendant  of  his  costs,  the  plaintiff's  counsel  should,  at  or  imme-  certificate. 
diateljf  after  the  jury  have  given  their  verdict,  apply  to  the  judge 
for  his  certificate,  to  be  written  on  the  record  as  follows,  and 
to  be  signed  by  him : — 

^  I  certify  that  in  my  opinion  there  was  reasonable  cause  for 
making  the  within  named  E.  F.  a  defendant  in  this  action. 

Dated  this  day  of ,  a.  d, ." 

[Judge's  signature,"] 

The  43  Eliz.  c.  6,  s.  2,  enacted,  "  that  if  upon  any  action  4.  Appjication 
"personal,  to  be  brought  in  any  of  her  majesty's  Courts  at  Inderls^ins. 
"  Westminster^  not  being  for  any  title  or  interest  of  lands,  nor  «•  6.  »• «» (0  to 
^  concerning  the  freehold  or  inheritance  of  any  lands,  nor  for  sum  r^coverefT 
"  any  battery,  it  shall  appear  to  the  judges  of  the  same  Court,  "  under  40f. 
"  and  so  signified  or  set  down  by  the  justices  before  whom  the 
"  same  shall  be  tried,  that  the  debt  or  damages  to  be  recovered 
"  therein  in  the  same  Court  shall  not  amount  to  the  sum  of  forty 
"  shillings  or  above,  that  in  every  such  case  the  judges  and 
"  justices  before  whom  any  such  actions  shall  be  pursued  shall 
*'  not  award  for  costs  to  the  party  plaintiff  any  greater  or  more 
'^  costs  than  the  sum  of  the  debt  or  damages  so  recovered 
"  shall  amount  unto«  but  less  at  their  discretions."     From  the 
words  in  this  act,  ^^and  so  signified  or  set  down  by  the  justices, 
^'  &c/*  it  might  be  supposed  to  be  essential  that  the  judge  who 
tries  the  cause  should  immediately  after  the  trial  sign  his  certi- 
ficate in  writing,  that  the  verdict  had  not  been  for  a  debt  or 
damages  amounting  io  forty  shillings;  but  in  practice  no  such 
certificate  is  required,  indeed  in  cases  where  the  act  might 
otherwise  apply,  the  j90«^«a,  when  for  a  sum  under  forty  shillings, 
necessarily  limits  the  costs,  and  the  judges  could  not  adjudge 
that  more  shall  be  recovered,  though  they  might  less. 


(Jk)  See  the  form  of  postea  where  one 
definidant  is  found  guilty  and  another  is 
acqaiited,  T.  Chitty's  Forms,  183,  184; 
HuMphrty  ▼.  Woodhause,  1  Scolt,  395  ',  1 
Biiig.  N.  C.  506,  S.  C.  And  see  form  of 
etrti^eate  in  this  case,  T.  Chity*s  Forms, 
190,  and  tujmi,  context. 

(/)  See  Chitty's  Col.  Slat.  218,  and 
•ce  ofa8erTatJ<His  on  this  act,  Milbonrne  r, 
Rtade,7  Mod.  470;  Twigg  v.  Potts,  1 


Cro.  M.  &  Ros.  89.  It  is  not  the  prac- 
tice to  apply  to  the  judge  who  tries  a 
cause,  when  the  verdict  is  for  less  than 
40i.,  to  sign  his  certificate  of  that  fact ; 
and  the  act  applies  even  where  the  plain- 
tiff is  an  attorney  suing  in  his  own  Court ; 
Wright  V.  Nuttall,  10  Bur.  &  Cres.  49S  ; 
I  Car.  &  P.  34,  35 ;  ?  Yonnge  &  J. 
544. 
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CHAP.  II.         From  the  elaborate  judgment  of  Mr.  Justice  Coleridge  in 
ASToCosT«I'&c.  Smith  V.  Edwards(m)  it  appears  probable  that  the  above  clause 
^"'*«'r«'AL.   in  the  statute,  of  Eliz.  was  not  acted  upon  for  a  very  long  time 
'- after  it  was  passed^  and  that  no  certificate  had  been  granted  be- 
fore the  year  1744,  (nearly  a  century  and  a  half  after  the  passing 
of  the  statute.)    The  Courts  at  first  were  disinclined  to  drive 
plaintiffs  into  inferior  Courts,  when  justice  is  more  satisfactorily 
administered  in  the  superior  Courts  at  Westminster. 
Tiie  formofcer-      The  form  of  certificate  to  be  granted  under  the  43  Eliz.  c.  6, 
Uficaic.  g^  2^  may  be  thus,  "  I  certify  that  the  debt  [or  "  damages,""] 

recovered  in  this  action  does  not  amount  to  the  sum  of  forty 

shillings,  but  only  to  the  sum  of  £ ,  for  which  the  jury 

gave  their  verdict."  (n) 

It  is  however  most  prudent  on  the  part  of  a  defendant  to 
endeavour  to  obtain  the  judge^s  certificate  affirmatively,  viz. 
that  the  debt  or  damages  were  under  forty  shillings,  as  soon  as 
possible  after  the  verdict,  so  as  to  avoid  all  subsequent  discus- 
sion as  to  the  amount  of  the  costs  to  be  allowed  to  the  plaintiff 
upon  the  taxation,  (o) 

5.0fihpju(igc's  The  22  &  23  Car.  2,  c.  9,  s.  136,  as  to  costs,  enacts,  *'  that 
x«&2Tcu'r*^r  "  ^"  ^"  actions  of  trespass,  assault,  and  battery,  and  other  per- 
c.  9, 8. 136.  "  sonal  actions,  wherein  the  judge  at  the  trial  of  the  cause  shall 
liff  to"rccover"  "  not  find  and  certify  under  his  hand  upon  the  bach  of  the  rc- 
fuii  cu«t8  when  "  cord,  that  an  assault  and  battery  was  sufficiently  proved  by  the 
ctrtified  89  *'  plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of 
Id^^ihoi? h"da-"  "  ^^^  ^^^^  mentioned  in  the  plaintiff's  declaration  was  chiefly  in 
niRges  under  ^'  question,  the  plaintiff  in  such  action,  in  case  the  jury  shall 
^^'*'  '*  find  the  damages  to  be  under  the  value  of  forty  shillings,  shall 

**  not  recover  or  obtain  more  costs  of  suit  than  the  damages  so 
**  found  shall  amount  unto  ;  and  if  any  more  costs  in  any  such 
"  action  shall  be  awarded,  the  judgment  shall  be  void,  and  the 
''  defendant  is  hereby  acquitted  of  and  from  the  same,  and  may 
*'  have  his  action  against  the  plaintiff  for  such  vexatious  suits, 
''  and  recover  his  damages  and  costs  of  such  his  suit  in  any  of 
'*  the  said  Courts  of  record." 

If  a  jury  give  a  verdict  for  less  than  forty  shillings  damages 
the  judge  may,  under  this  statute,  certify,  so  as  to  entitle  the 
plaintiff  to  full  costs,  and  such  certificate  may  be  granted  at  any 
time  between  verdict  and  judgment,  {p)  and  even  after  taxing 

(m)  Smith  V.  Edwardt,  1  Hair.  &  Wol.  ITarr.  &  Wol.  499. 
497  ;  4  Dowl.  6«1,  S.C.,  aod  cases  there  (0)  See  Twigg  v.  Pi>»f,  1  Cro.  M.  & 

died.  Ros.  89  ;  4  Dowl.  t66,  S.  C. 

(n)  See  a  form  in  Smith  v.  Edwards,  1  (p)  Jolmton  v.  Utanlon,  t  Bar.  U  Crcs. 
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costs.  (9')      But  it  18  not  usual  for  the  judge  to  interfere  under     CHAP.  II« 

-»  •         .  Prockeoinos 

t°>S  act.  AS  TO  Costs.  &c. 

Where  the  plaintiff  in  an  action  in  K.  B.  against  an  attor-   aitfr  Trial, 

ney  of  that  Court  recovers  less  than  40^.  the  judge  may  certify 

under  the  43  Eliz.  c.  6,  and  thereby  deprive  the  plaintiff  of 
more  costs  than  the  amount  of  the  sum  recovered,  notwithstand- 
ing the  defendant,  as  such  attorney,  was  privileged  to  be  sued 
in  his  own  Court  (K.  B.)  as  an  attorney,  (r)  So  that  the 
statute  43  Eliz.  c.  6,  in  effect  takes  away  all  effectual  remedy 
against  an  attorney  when  the  debt  or  damages  is  under  40«.  (r) 

So  where  in  trespass  against  A.  and  B.  the  former  pleaded 
the  general  issue,  which  was  found  for  him,  and  the  latter  suf- 
fered judgment  by  default,  upon  which  one  farthing  damages 
were  assessed,  it  was  holden  to  be  competent  to  the  judge  to 
certify  under  the  above  statute  of  43  Eliz.  c.  6,  so  as  to  de- 
prive the  plaintiff  of  his  costs.  (5)  And  where  in  trespass  quare 
clausum  fregit^  and  for  seizing  goods,  the  defendant  pleaded 
not  guilty,  and  that  the  goods  were  not  the  property  of  the 
plaintiff,  and  the  jury  found  for  the  defendant  on  the  last  is- 
sue, and  for  the  plaintiff  on  the  first,  with  &.  damages,  and  the 
judge  certified  under  the  statute  43  Eliz.  c.  6,  the  Court  held 
that  since  the  rule  of  H.  T.  4  W.  4,(^)  the  case  was  not  with- 
in the  exception  of  that  statute,  nor  out  of  the  operation  of  the 
statute  22  Si  23  Car.  2,  c.  9,  and  that  therefore  the  plaintiff 
was  not  entitled  to  more  costs  than  damages,  {u)  But  where  to 
a  declaration  in  trespass  quare  domum  fregit^  with  a  count  de 
bonis  asportatis,  the  defendant  pleaded  the  general  issue,  and 
accord  and  satisfaction,  the  question  at  the  trial  was  whether  a 
term  for  years  had  expired,  and  the  jury  found  a  general  verdict 
for  the  plaintiff,  with  damages  under  40^.,  and  the  judge  certified 
that  the  amount  of  the  damages  under  the  statute  43  Eliz.  c.  6, 
the  Court  of  Exchequer  held  that  the  plaintiff  was  entitled  to 
costs  de  incrementOf  notwithstanding  the  certificate,  {x) 

When  the  judge,  having  power  to  certify  or  not,  as  he  may 
think  proper,  certifies  at  the  trial  of  an  action  of  trespass,  to 
deprive  the  plaintiff  of  costs,  his  certificate  was  holden  to  be 
final,  (y)     And  the  Court  will  not  set  aside  a  certificate  to  de- 


691  ;  4  Dow.  &  Ry.  156,  S.  C. ;  1  Chit-  Trespass,  reg.  V.  s.  9. 

ty'i  Col.  StaL  220.  (u)  Smith  v.  Edwardt,  1  Horr.  &  Wol. 

(q)  Faxall  v.  Banks,  5  Bar.  &  Aid.  536.  497  ;  4  Dowl.  Rep.  621 ;  11  Legal  Oba. 

(r)  Wright  T.  Nuttatl,  gtnt,  one,  Jfc.  10  403,  S.  C. 
Bar.  &  Cres.  492 ;  anU,  21.  (x)  Wright  ▼.  Piggin,  2  Yoa.  &  Jer. 

(«)  HarriM  ▼.  Duncan,  4  Ner.  &  Man.  544. 
63 ;  2  Ad.  &  EHis.  158,  S.  C.  (y)  Twigg  v.  Potts,  4  Dowl.  R.  266. 

(0  Pleading  Rules,  H.  T.  4  W.  4. 
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CHAP.  II.     prive  the  plaintiff  of  costs,  if  the  judge  has  power  to  certify,  al- 

A»To  OM^ir&c.  though  the  certificate  may  have  been  granted  on  an  erroneous 

AFTER  Trial,  ground,  (z)    If  there  be  a  certificate  upon  this  statute  the 

plaintiff  is  not  entitled  to  the  costs  of  any  plea  pleaded  with 

leave  of  the  Court,  although  the  issue  thereupon  joined  be 
found  for  him,  and  the  judge  has  not  certified  that  the  defend- 
ant had  a  probable  cause  for  pleading  the  matter  therein  plead- 
ed, (a)  And  where  to  a  declaration  for  a  libel  the  defendant 
pleaded  the  general  issue  and  two  special  pleas ;  and  at  the 
trial  the  jury  found  all  the  issues  for  the  plaintiff,  with  Is.  da- 
mages, and  the  judge  certified  under  the  43  Eliz.  c.  6 ;  the  Court 
held  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  issues 
found  for  him,  notwithstanding  the  rule  of  Hil.  T.  4  W.  4,  s. 
7.(5)  After  a  trial  the  judge  certified,  under  the  statute  of 
Elizabeth,  to  deprive  a  plaintiff  of  costs ;  and  in  the  ensuing 
term  new  facts,  which  did  not  appear  at  the  trial,  being  laid 
before  him  on  affidavits,  an  order  was  granted  by  the  judge  to 
annul  the  certificate,  (c) 


6.  Certlfirate  of 
judge  under  8 
&9  W.3,c.  11, 
a.  4,  that  the 
trespass  was 
willul  and  mali- 
cious, so  as  to 
enable  plaintiff 
to  recover  full 
coils,  (d) 


7,  Other  certi- 
ficates, &C.  im- 
mediately after 
the  trial. 


The  8  &  9  W,  3,  c.  11,  s.  4,  for  preventing  of  wilful  and 
malicious  trespasses,  enacts,  **  that  in  all  actions  of  trespass  to  be 
^'  commenced  or  prosecuted  in  any  of  his  Majesty's  Courts  of 
^*  Record  at  Westminster,  wherein  at  the  trial  of  the  cause  it 
*'  shall  appear,  and  be  certified  by  the  judge  under  his  hand  upon 
"  the  back  of  the  record,  that  the  trespass  upon  which  any  de- 
*^  fendant  shall  be  found  guilty  was  unlful  and  malicious,  the 
"  plaintiff  shall  recover  not  only  his  damages,  but  his  full  costs 
*'  of  suit,  any  former  law  to  the  contrary  notwithstanding." 

It  is  discretionary  and  not  obligatory  on  the  judge  to  cer- 
tify, (e)  nor  is  it  necessary  under  this  statute  that  the  certificate 
should  be  obtained  immediately  after  the  trial.  (/) 

There  are  also  other  statutes  giving  the  judge  who  tries  or 
hears  a  cause  power  to  certify,  and  thereby  affect  the  right  to 
costs.  Thus,  the  28  G.  3,  c.  37,  s.  24,  respecting  actions  or 
prosecutions  on  the  Revenue  laws,  enacted,  {y)  "  that  in  case 
"  any  information  or  suit  shall  be  commenced  and  brought  to 
"  trial  on  account  of  the  seizure  of  any  goods,  wares,  or  mer- 


(s)  Cann  v.  Faeey,  5  Nev.  &  Man.  405; 
4  Ad.  &  Ellis,  68 ;  1  Har.  &  Wol.  48«, 
S.  C. 

(a)  Tidd  Prac.  9ih  ed.  659,  953,  954. 

(ft)  Simpson  v.  Hurdiif  f  Mee.  &  W. 
84  ;  5  Dowl.  R.  304,  S.  C. 

(c)  Anderton  ▼.  Sherwin,  7  Car.  &  Pa. 
btr. 


(rf)  See  1  Chit.  Col.  Stat,  ttf ;  Tidd, 
968. 

(«)  Gorrt  V.  WtUkins,  3  East,  495  ^  and 
1  Chit.  Col.  Stat.  22?. 

(/)  Woolley  V.  Whitby,  «  Bar.  &  Cres. 
580;  4  Dowl.  &  Ry.  147,  8.  C. 

(^)  Tidd,  968. 
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"  chandize,  seized  as  forfeited  by  virtue  of  any  act  or  acts  of    CHAP.  IT. 
•'  parliament  relating  to  his  Majesty's  revenues  of  Ctutims  or  ^f  "oCosTsy&c. 
'*  Excise^  or  of  any  ship,  vessel,  or  boat,  or  of  any  horse,  cattle,    after  Trul, 

•*  or  carriage,  used  or  employed  in  removing  or  carrying  the  '- 

''  same,  wherein  a  verdict  shall  be  found  for  the  claimer  thereof, 
**  and  it  shall  appear  to  the  judge  or  Court  before  whom  the 
"  same  shall  be  tried  or  heard,  that  there  was  a  probable  cause 
**  of  seizure,  the  judge  or  Court  shall  certify  that  there  was  a  pro* 
**  bable  cause  for  making  such  seizure,  and  in  such  case  the 
**  claimant  shall  not  be  entitled  to  any  costs  of  suit  whatso- 
**  eoery  (A)  And  in  actions  KgexMX  jvxtices  of  the  peace  on  ac- 
count of  a  conviction,  or  any  thing  done  by  them  for  carrying 
the  same  into  effect,  in  case  such  conviction  shall  have  been 
quashed,  the  plaintiff,  besides  the  value  and  amount  of  the  pe- 
nalty, in  ease  the  same  shall  have  been  levied,  shall  not  be  enti- 
tled to  recover  any  costs  of  suit  unless  it  shall  be  expressly  al- 
leged in  the  declaration  that  such  acts  were  done  maliciously 
and  without  any  reasonable  or  probable  cause,  nor  in  case  it 
shall  be  proved  at  the.  trial  that  such  plaintiff  was  guilty  of  the 
offence  whereof  he  had  been  convicted,  or  on  account  of  which 
be  had  been  apprehended,  or  had  otherwise  suffered,  and  that 
he  had  undergone  no  greater  punishment  than  was  assigned  by 
law  to  such  offence,  (i) 

The  statutes  7  &  8  O.  4,  c.  S9,  s.  75,  and  c.  SO,  s.  41,  enact,  a.  Application 
that  "  in  all  actions  for  any  thing  done  in  pursuance  of  the  acts  8*'^"'l^*'c?°9, 
for  consolidating  and  amending  the  laii^s  relative  to  larceny,  8pc.  an^  c.  so.  for 
or  malicious  injuries  to  property,  if  a  verdict  shall  pass  for  the  that  he  approv- 
defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discontinue  «<*  of  »*»«  acUon 

.  .  -        .  .    .       t  .i»  -i  1  and  Ihe  verdict 

any  such  action  after  issue  joined,  or  if  upon  demurrer  or  other-  thereupon. (Hc) 

wise  judgment  shall  be  given  against  the  plaintiff,  the  defendant 

shall  recover  his  full  costs  as  between  attorney  and  client,  and 

have  the  like  remedy  for  the  same  as  any  defendant  hath  by 

law  in  other  cases.     And  though  a  verdict  shall  be  given  for 

the  plaintiff  in  any  such  action,  such   plaintiff  shall  not  have 

costs  against  the  defendant  unless  the  judge  before  whom  the 

trial  shall  be  shall  certify  his  approbation  of  the  action  and  of 

the  verdict  obtained  thereupon.^* 

{K)  And  see  the  statutes  19  G.  ?,  c.  also  ReynoUIt  v.  Cowper,  E.  22  G.  S,  K. 

54.  s.  16;  23  G.  t,  c.  70,  s.  29.  which  B.  Tidd.  892. 
tototes  however  were  repealed  by  the  6  (i)  Tidd,  092,  89S. 

G.  4,  c.  103 ;  but  there  is  a  similar  clause  {k)  Tidd,  970. 

in  the  statute  6  G.  4,  c.  108|  s.  92.     See 
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AFTER  Trial, 

9.  Of  certifi- 
cates for  imme- 
diate execution 
in  ejectment,  on 
1 1  G.  4  and  1 
W.4,c.70,  8. 
38. 


P^o«BDi"'         The  11  G.  4  and  1  W.  4,  c.  70,  s.  38,  enacts,  "  That  in  all 
AS  TO  Costs,  &c.  "  cases  of  trials  of  ejectments  at  Nisi  Prius,  when  a  verdict 

*^  shall  be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  non- 
*'  suited  for  want  of  the  defendant's  appearance  to  confess 
"  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the  judge  before 
^*  whom  the  cause  shall  be  tried  to  certify  his  opinion  on  the 
'^  back  of  the  record,  that  a  writ  of  possession  ought  to  issue 
**  immediately,  and  upon  such  certificate  a  writ  of  possession 
"  may  be  issued  forthwith,  and  the  costs  may  be  taxed,  and 
'*  judgment  signed  and  executed  afterwards,  at  the  usual  time, 
"  as  if  no  such  writ  had  been  issued ;  Provided  always,  that 
**  such  writ,  instead  of  reciting  a  recovery  by  judgment  in  the 
*'  form  now  in  use,  shall  recite  shortly  that  the  cause  came  on 
''  for  trial  at  Nisi  Prius  at  such  a  time  and  place,  and  before 
"such  a  judge,  (naming  the  time,  place,  and  judge,)  and  that 
"  thereupon  the  said  judge  certified  his  opinion  that  a  writ  of 
"  possession  ought  to  issue  immediately." 


10.  or  the 
judge's  certify- 
ing for  spt'cdy 
judgment  and 
cxpcuiidu  un- 
der 1  W.  4,  c. 
7,  8.  ?,  in  oiJier 
actions. 


The  1  W.  4,  c.  7,  s.  2,  enacts,  "  That  in  all  actions  brought 
**  in  either  of  the  Superior  Courts  of  Law  at  Westminster,  by 
**  whatever  form  of  process  the  same  may  be  commenced,  it 
"  shall  be  lawful  for  the  judge  before  whom  any  issue  joined  in 
"  such  action  shall  be  to  be  tried,  in  case  the  plaintiff  or  de* 
'^  mandant  therein  shall  become  nonsuit,  or  a  verdict  shall  be 
''  given  for  the  plaintiff  or  demandant,  defendant  or  tenant,  to 
"  certify  under  his  hand,  at  the  back  of  the  record,  at  any  time 
'*  before  the  end  of  the  sittings  or  assizes,  that  in  his  opinion 
*^  execution  ought  to  issue  in  such  action  forthwith,  or  at  some 
"  day  to  be  named  in  such  certificate,  and  subject  or  not  to  any 
*'  condition  or  qualification ;  and  in  case  of  a  verdict  for  the 
"  plaintiff,  then  either  for  the  whole,  or  for  any  part  of  the 
*'  sum  found  by  such  verdict;  in  all  which  cases  a  rule  for 
'' judgment  may  be  given,  costs  taxed,  and  judgment  signed 
"  forthwith,  and  execution  may  be  issued  forthwith,  or  after- 
wards, according  to  the  terms  of  such  certificate,  on  any  day 
in  vacation  or  term;  and  the  postea,  with  such  certificate 
*'  as  a  part  thereof,  shall  and  may  be  entered  of  record  as  of 
"  the  day  on  which  the  judgment  shall  be  signed,  although  the  ^ 
"  writ  of  distringas  juratoreSy  or  habeas  corpora  juratorum,  may 
^^  not  be  returnable  until  after  such  day ;  Provided  always,  that 
^'  it  shall  be  lawful  for  the  party  entitled  to  such  judgment  to 
"  postpone  the  signing  thereof."  (/)    The  practice  on  this  en- 


li 


4€ 


(I)  See  this  statute,  and  decisions  thereon,  lldd's  New  Prac.  535;  ante,  Part  VI. 
9^-1 ;  and  past. 
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actment  will  presently  be  stated  m  the  chapter  relative  to  ex-     CHAP.  ir. 

.-  Procbsdingb 

ecutions.  astoCo8T8,&c. 

An  BR  Trial, 

Cases  sometime  occur  where  there  may  be  grounds  upon  - — ^,  '  . — 

1  :   ,  ,  11,  1  1.11  1   .     .«•   11.  Of  motions 

vhich  to  reduce  the  debt  or  damages   claimed  by  a  plamtiii,  to  reduce  tiie 
and  in  which  it  is  incumbent  on  the  defendant's  counsel  (and  ^*J.j*^*'  *"^ 
not  on  the  judge^   unless  requested  in  due  time,)  to  put  the 
point  to  the  jury  himself,  or  to  request  the  learned  judge  to  do 
so  in  summing  up,  or  afterwards  and  before  verdict  given,  (m) 
Thus,  in  an  action  for  the  breach  of  a  warranty  to  recover  back 
the  price  of  a  horse,  and  for  9/.  17^.,  said  to  have  been  ex- 
pended by  the  plaintiff  in  the  keep  of  the  horse,  if  the  defend- 
ant wish  to  reduce  the  plaintiff's  claim  of  91, 17«.  for  the  keep, 
on  the  ground  that  the  time  the  horse  was  kept  at  livery  was 
unreasonable,  he  must  make  that  point  at  the  trial,  and  before 
the  verdict.     And  if  he  on  the  trial  appear  to  defend  solely  on 
the  ground  that  there  was  no  breach  of  warranty,  and  the  jury 
gave  damages  in  respect  both  of  the  price  and  the  keep,  he 
cannot  afterwards  move  to  reduce  either  on  the  ground  that  the 
judge  (unasked)  did  not  leave  it  to  the  jury  whether  or  not  the 
horse  was  kept  an  unreasonable  time.(n)  In  short,  all  points  pro- 
posed to  be  discussed  or  considered  must  be  suggested  by  the 
counsel  in  time  to  enable  the  judge  to  remark  upon  them  before 
the  verdict;  and  it  is  sufficient  for  the  judge  to  take  the  de- 
fendant's case  up  just  as  his  counsel  presented  it.  (o)     So,  if 
the  plaintiff's  counsel  at  the  trial  claim  too  much,  and  do  not 
make  any  distinction  as  to  a  part  of  a  sum  of  money  to  which 
he  was  entitled,  it  is  afterwards  too  late  to  move  for  a  new 
trial,  ip) 

So  if  a  defendant,  liable  in  trover  for  taking  goods,  pay  rent  i?.  o^to  oiiow 
due  from  the  plaintiff  on  the  premises  whence  they  are  taken,  "jeduaiom ''"** 
the  execution  may  be  limited  to  the  excess  of  the  verdict  in 
trover  beyond  the  rent  paid,  (q)  And  per  Tindal,  C.  J.  '*  The 
present  case  clearly  comes  within  the  principle  constantly  acted 
on  in  practice,  that  in  an  action  of  tort,  if  the  defendant  has 
satisfied  a  part  of  the  claim,  the  verdict  may  be  reduced  to  that 
extent,  if  the  payment  is  made  previous  to  suing  out  execution. 
As  the  rent  was  due  from  the  person  under  whom  both  parties 
claimed,  under  any  state  of  circumstances  it  must  have  been 

(m)  Cheitemtan  ▼.  Lamb,  S   Adol.  &  (p)  Motire  v.  Eddotoes,  id.   ibid,  note 

Ellis,  133.  (a). 

(n)  Id.  ihid.  (q)  Plevin  v.  HetishaU,  S  Dowl.  743  ', 

(o)  Id.  153 ;  per  Dennian,  C.  J.  10  Biiig.  34 ;  3  Muore  &  S.  403,  S.  C. 
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CHAP.  II.     paid  to  the  landlord ;  if  the  plaintiffs  had  had  possession  of  the 

A6ToCo8T8,&c.  goods  at  the  time  when  the  landlord  distrained,  they  must  have 

^'""  J'*'^'-'   paid  the  rent.     The  effect,  therefore,  of  granting  this  applica- 

tion  is  only  to  put  the  plaintiffs  in  the  same  position  as  if  they 

bad  paid  the  rent  themselves.  The  application  is  similar  to  an 
audita  querela.  The  use  of  that  writ  has,  however,  now  be- 
come unfrequent,  and  recourse  is  had  in  such  cases  to  the 
equitable  jurisdiction  of  the  Court."  The  whole  Court  con- 
curred in  making  the  rule  absolute  **  for  restraining  the  plain- 
tiff^s  execution  to  829/.  13^.  6£2.,  on  payment  by  the  defendant 
of  the  costs  of  the  application."  (r) 

In  cases  of  this  nature,  if  the  rent  has  been  paid,  or  the 
equitable  set-off  has  arisen  before  the  verdict  against  the  de- 
fendant has  been  given,  he  should  prove  it,  and  request  the 
judge  to  direct  the  jury  to  allow  it  in  reduction  of  the  plaintiff's 
claim;  but  if  defendant  omit  to  apply  after  verdict  pronounced, 
then  there  must  be  a  motion  to  the  Court  for  a  rule  to  reduce 
the  verdict  and  judgment,  if  signed,  and  to  restrain  the  plaintiff 
from  issuing  execution  for  more  than  the  balance  justly  due ; 
but  it  seems  that  the  defendant  will  have  to  pay  the  costs  of 
the  application.  {$) 

13.  Question  It  is  reported  to  have  been  decided  upon  the  S^  &  £3  Car. 

majnotaiwd  ^>  ^'  ^»  ^'  ^^^>  ^^^  ^j^'Hf  ™*y  &^^  what  costs  they  please ;  for 
a  larger  8UIU  for  though  the  Court  are  bound  by  these  acts,  the  jury  are  not; 
thej  award  da-  and  therefore,  in  an  action  for  slander,  though  the  Court  are 
ma^M  aader40s.  bound  by  21  Jac  1,  c.  16,  and  cannot  increase  the  costs  where 

the  damages  are  under  40«. ;  the  jury  may  give  10/.  costs  when 
they  give  but  tenpence  damages.  (^)  If  that  decision  be  law, 
then  the  plaintiff's  counsel  should  endeavour  to  prevail  on  a 
jury  to  give  their  verdict  for  a  sum,  as  for  costs,  fully  sufBcient 
to  cover  the  actual  costs,  and  another  sum  distinctly  for  da- 
mages. 

(r)  PUvin  V.  Htnthall,  %  I>ml.  743;  Salk.   206,  f 07 ;    Tidd,   8lh  ed.  1003; 

]0  Bing.  %4 ;  3  Moore  U  S.  403,  S.  C.  Tidd*s  New  Pract.  531,  note  {g),  cites 

(i)  Id.  ibid,  Watkinsnn  v.  5cw/er,  Cas.  Pr.  C.  P.  44 ; 

(0  Per  Cur.  in  Brawn  w.  Gibbons,  1  Pr.  Reg.  112;  iid  qvusre. 


(    29    ) 


CHAPTER  III. 

OF  MOTIONS  AND  P&OCEEDINGS  FOR  NBW  TRIALS,  (a) 


1.  New  trial  defined   SO 

i.  Origin  and  ntility  of  new  trials  . .     Si 

5.  Oo  ground  of  the  judge's  admis* 

sion  of  inadmisatbie  witness 

or  evidence 32 

4w  Misdirection  of  a  judge 38 

Omission  of  a  judge  to  direct 
jury 39 

New  trial  granted,  although  ver- 
dict according  to  judge's  di- 
rections   •  • ib. 

When  granted  on  account  of 
judge  not  submitting  the  evi- 
dence to  the  jury ib. 

Omission  of  judge  of  direction  as 
to  malice 42 

When  affidavit  of  juror  inadmis- 
sible      43 

What  is  or  not  a  misdirection.,     ib. 

Judge's  omiwcH  to  direct  when 
considered  a  misdirection    .  •     ib, 
y  Improper  r^'eetton  of  a  vritnai  or 

evUenet    45 

6.  Fault  of  jury 48 

1 .  Verdict  against  weight  of  evi- 
dence         ib, 

St,  Verdict  agaiiut  law    62 

3.  Tossing  up  or  mistake  of  jury    53 

4.  False  or  mistaken  testimony     54 

5.  Nonconcur rence  of  one  juror    55 

7.  When  new  trial  not  granted  in 

general 56 

Absence  of  evidence  known  at 

time  of  trial ih. 

Informality ib. 

New  trial  at  instance  of  defend- 
ant, whose  counsel  omitted  to 

call  evidence 

Mistake  of  a  witness 57 

Absence  of  a  witness U>, 

Absence  of  material  documents    ib. 
Absence  of  evidence  sent  for* 

but  not  arrived  in  time  ....     ib. 
Not  on  account  of  neglect  to 

give  evidence  in  his  power. .     ib. 
Witness  absent  by  contrivance 

of  opponent 58 

New  trial  refused,  if  verdict  pro- 
per on  the  whole  evidence 

adduced ib. 

New  trial  not  granted  on  affida- 
vit of  facts  that  might  have 

been  proved  at  trial ib, 

8.  Discovery  of  new  evidence    ....     59 
New  trial  granted  on  account  of 


mistake,  on  payment  of  costs     59 

9.  When  a  new    trial    granted    on 

ground  of  a  trick,  or  surprise, 

or  neglect     ib. 

10.  Conviction   for  perjury  of  wit- 

nesses       62 

New  trtsl  refused  on  account  of 
a  Jew  witness  having  sworn 

as  a  Christian 63 

Precipitate  verdict ib. 

1 1 .  Excessive  damages t6« 

12.  On  ground  of  irregularity  and 
other  objections    67 

1 .  Want  of  d  ue  notice  of  trial . .     ib, 

2.  Variance  between  issue  and 
nisi  prius  record 68 

3.  Want  of  proper  issue ib» 

4.  Want  of  proper  jury 69 

5.  Improper  influence  on,  or 
conduct  towards  jury ib, 

6.  Relationship  of  juror 70 

7.  When  administering  food  to 
jury  unobjectionable    71 

8.  Mistake  of  stamp   ib, 

9.  Absence  or  neglect  of  attor- 
ney or  counsel ib, 

10.  New  trial  refused  on  account 
of  errors  of  counsel 72 

13.  When  or  not  a  new  trial  is  granted 

in  particular  actions ib 

1 .  In  penal  actions ib, 

2.  In  hard  or  trifling  actions  or 
verdict  under  20/ 73 

3.  After  verdict  for  plaintiff 
where  defence  unconscionable    74 

4.  After  plea  in  abatement ....     75 

5.  In  ejectment ib, 

6.  Where  caase  tried  before 
sheriff ib. 

14.  In  other  cases ib. 

Of  granting  a  new  trial,  in  order 
to  r$'gtate  a  eate  defectively 
suted  76 

After  two  concurring  or  con- 
trary verdicts ib. 

After  motion  in  arrest  of  judg- 
ment          77 

After  bill  of  exceptions    ib. 

After  writ  of  error   i6. 

New  trial  where  several  defend- 
ants       78 

On  the  whole  or  part  of  the  re- 
cord       79 

In  criminal  cases ib. 

After  acqoittal • .     ib. 


(a)  As  to  new  trials  in  general,  see  3      ed.,  904  to  918;  Tidd's  New  Prac.  538  to 
Bla.  Com.  387  to  394 ;  Tidd,  Prac.  9th      545  -,  1  Stark.  Ev.  2d  ed.  468  to  472. 
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CHAP.  lir.     A  new  trial  may  be  defined  to  be  "  a  re-investigation  of  the 

Foi^Niw*^'  fa^i^  *^nd  legal  rights  of  the  parties  upon  disputed  facts,"  and 

Trials.       either  upon  the  same,  or  different,  or  additional  evidence  be- 

1.  New  trial  de-  fore  a  new  jury^  and  probably,  but  not  necessarily,  before  a 

different  judge,  and  which  it  is  in  general  in  the  power  and 
discretion  of  the  Courts  to  grant  or  refuse,  according  to  the 
exigency  of  each  particular  case,  and  generally  upon  principles 
of  substantial  justice  and  equity.  The  practice  of  moving  the 
Court  for  a  new  trial  has  in  a  great  measure  superseded  the 
use  of  the  ancient  modes  of  proceeding  by  bill  of  exceptions 
or  demurrer  to  evidence,  which  we  considered  in  a  preceding 
chapter.  (6) 

It  was  formerly  supposed  that  a  motion  for  a  new  trial  was 
an  application  purely  to  the  discretion  of  the  Court,  and  that  it 
should  not  be  granted  in  any  case  unless  it  were  clear  that  sub- 
stantial justice  would  not  otherwise  be  administered ;  and  that 
doctrine  was  contended  for  in  a  recent  case.(c)  But  it  is  now 
settled,  that  when  the  judge  has  improperly  received  or  re- 
jected any  material  evidence,  or  incorrectly  directed  the  jury 
upon  the  law  applicable  to  the  facts,  and  the  counsel,  whose 
client  might  thereby  be  prejudiced,  has  in  due  time  objected 
to  the  same,  and  the  verdict  was  against  such  counsel,  a  new 
trial  is  then  claimable  as  of  right,(d)  unless  it* clearly  appear 
that  the  misdirection  or  rejected  evidence  could  not  have  had 
any  effect  on  the  jury,  or  did  not  influence  the  verdict,  when, 
it  seems,  a  new  trial  would  not  be  granted,  (e) 


2.  Origin  and 
utility  of  grant- 
ing a  new  trial. 


2.  Origin  and  utility  of  a  New  Trial, 
The  antiquity  of  the  practice  of  granting  new  trials^  and  the 


(b)  Ante,  1  to  17 ;  and  see  1  Stark. 
£r,  468 ;  and  per  Tenterden,  J.  in  Ber- 
nauimi  ▼.  Farebrother,  $  Bar.  &   Adol. 

(c)  Doe  dera.  Tatham  t.  Wright,  6 
Kev  &  Man.  142. 

{d)  Doe  dem.   Tatham  w,  Wright,   6 


Ner.  &  Man.  151. 

(e)  NeK^astle  v.  Broxtoioe,  4  Bar.  & 
Adol.  273 ;  1  Nev.  &  M.  598,  S.  C. ; 
Harr.  Index,  tit.  New  Trial,  1524.  The 
result  of  the  decisions  seems  to  be,  that 
when  it  is  or  must  be  doubtful  whether 
the  improper  admission  or  rejection  of  the 
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neeesntyfor  affording  that  remedy  against  an  improper  yerdict,  CHAP.  lit. 
have  been  very  frequently  investigated  and  developed,  but  in  rim  nkw  *^ 
no  elementary  treatise,  ancient  or  modern,  more  ably  than  in  Trials. 
Blackstone's  Commentaries.  (/)  It  was  there  observed,  "  that 
if  every  verdict  were  final  in  the  first  instance,  it  would  tend 
to  destroy  this  valuable  method  of  trial,  and  would  drive  away 
all  causes  of  consequence  to  be  decided  according  to  the  forms 
of  the  imperial  law,  upon  depositions  in  writing,  which  might 
be  reviewed  in  a  course  of  appeal.  Causes  of  great  import- 
ance, titles  to  land,  and  large  questions  of  commercial  property 
come  often  to  be  tried  by  a  jury  merely  upon  the  general  is- 
sue, where  the  facts  are  complicated  and  intricate,  the  evi- 
dence of  great  length  and  variety,  and  sometimes  contradicting 
each  other,  and  where  the  nature  of  the  dispute  very  fre- 
quently introduces  nice  questions  and  subtleties  of  law.  Either 
party  may  be  surprised  by  a  piece  of  evidence  which,  had  he 
known  of  its  production,  he  could  have  explained  or  answered, 
or  may  be  puzzled  by  a  legal  doubt,  which  a  little  recollection 
would  have  solved.  In  the  hurry  of  a  trial  the  ablest  judge 
may  mistake  the  law^  arid  misdirect  the  jury ;  he  may  not  be  able 
so  to  state  and  range  the  evidence  as  to  lay  it  clearly  before 
them,  nor  to  take  off  the  artful  impressions  which  have  been 
made  on  their  minds  by  learned  and  experienced  advocates. 
The  jury  are  to  give  their  opinion  instanter,  that  is,  before 
they  separate,  eat  or  drink ;  and,  under  these  circumstances, 
the  most  intelligent  and  best  intentioned  men  may  bring  in  a 
verdict  which  they  themselves,  upon  cool  deliberation,  would 
wish  to  reverse. 

Next  to  doing  right,  the  great  object  in  the  administration 
of  public  justice  should  be  to  give  public  satisfaction.  If  the 
verdict  be  liable  to  many  objections  and  doubts  in  the  opinion 
of  his  counsel,  or  even  in  the  opinion  of  bystanders,  no  party 
would  go  away  satisfied,  unless  he  had  a  prospect  of  reviewing 
it.  Such  doubts  would  with  him  be  decisive ;  he  would  ar- 
raign the  determination  as  manifestly  unjust,  and  abhor  a  tri- 
bunal which  he  imagined  had  done  him  an  injury  without  a 
possibility  of  redress.  Granting  a  new  trial  under  proper  re- 
gulations cures  all  these  inconveniences ;  and,  at  the  same  time, 
preserves  entire,  and  renderj  perfect,  that  most  excellent 
method  of  decision,  which  is*  the  glory  of  the  English  law.    A 


eridenop  or  comnients  of  the  judge  hact  .'       (f)S  Bla.  Com.  S87  to  394;   Tidd, 
not  lome  undue  effect  with  the  jurj,  it      906,  918. 
ieems  doe  to  justice  to  grant  a  new  trial. 


3S  MOTIONS^  &C.  FOR  NEW  TRIALS. 

CHAP.  HI.  new  trial  is  a  re-hearing  of  the  cause  before  another  jury;  but 
^FOR  New""*  ^^*  *8  •'"•^  prejudice  to  either  party  as  if  it  had  never  been 
Trmls.  heard  before.  No  advantage  is  taken  of  the  former  verdict  on 
the  one  side,  or  the  rule  of  Court  for  awarding  such  second 
trial  on  the  other;  and  the  subsequent  verdict,  though  con- 
trary to  the  first,  imports  no  tittle  of  blame  upon  the  former 
jury ;  who,  had  they  possessed  the  same  lights  and  advantages, 
would  probably  have  altered  their  own  opinion.  The  parties 
come  better  informed,  the  counsel  better  prepared,  the  law  is 
more  fully  understood,  the  judge  is  more  master  of  the  sub- 
ject, and  nothing  is  now  tried  but  the  real  merits  of  the  case. 

And  it  is  worthy  of  observation,  how  infinitely  superior  to 
all  others  the  trial  by  jury  approves  itself  even  in  the  very 
mode  of  its  revision.  In  every  other  country  of  Europe,  and 
in  those  of  our  own  tribunals,  which  conform  themselves  to  the 
process  of  the  civil  law,  the  parties  are  at  liberty,  whenever 
they  please,  to  appeal  from  day  to  day,  and  from  court  to 
court,  upon  questions  merely  of  fact;  which  is  a  perpetual 
source  of  obstinate  chicane,  delay,  and  expensive  litigation. 
With  us  no  new  trial  is  allowed  unless  there  be  a  manifest  mis- 
take, and  the  subject-matter  be  worthy  of  interposition. 

In  a  preceding  chapter  we  attempted  to  observe  upon  the 
great  excitement  sometimes  occasioned  by  the  trial  of  a  disputed 
action,  especially  in  cases  where  perhaps  both  the  parties  had 
expected  to  succeed,  and  was  wholly  unprepared  to  expect  a  non- 
suit or  an  unfavourable  verdict,  deeply  affecting  his  character, 
or  at  all  events  his  pecuniary  interests,  (g)  In  this  state  the 
hopes  of  obtaining  a  new  trial  are  anxiously  indulged,  and  most 
clients,  regardless  of  expense,  eagerly  insist  that  they  will  have 
a  new  trial.  We  will  now  concisely  inquire  under  what  circum- 
stances and  in  what  cases  that  redress  can  be  obtained  and  on 
what  terms. 

Chief  Justice  Tindal,  in  the  case  of  Melin  v.  Taylor^  {k) 
made  the  following  observations  with  respect  to  new  trials. 
"  I  cannot  conceive  how  the  benefit  of  trial  by  jury  can  be  in 
'*  any  way  impaired  by  a  cautious  and  prudent  application  of 
"  the  corrective  which  is  now  applied  for ;  on  the  contrary,  I 
"  think  that  without  some  power  of  this  nature  residing  in  the 
*'  breast  of  the  Court,  the  trial  by  jury  would  in  particular  cases 
'*  be  productive  of  injustice,  and  the  institution  itself  would 
**  suffer  in  the  opinion  of  the  public. '^    Best,  C.  J.  in  speaking 


(g)  Ante,  vol.  iii.  867,  Src. 

(h)  Melin  r.  Taylor,  {  Hodges*  Rep.  If  6,  127  ;  3  Bing.  New  Cases,  109,  S.C. 
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of  new  trials,  observed,  "  It  is  one  of  the  most  beautiful  parts    chap,  ill/ 
"  of  our  constitution,  that  when  any  thing  occurs  in  one  tribu*      ^^J^  ^^^ 
"  nal  which  appears  to  be  wrong,  it  may  be  afterwards  cor-       '^'**'*"- 
"  rected  by  another,  so  that  the  interests  of  a  party  cannot  be 
''  prejudiced  by  a  hasty  decision ;  otherwise  the  trial  by  jury 
"  instead  of  being  a  blessing  would  become  a  source  of  evil.  If 
'^  the  jury  were  to  be  made  judges  of  the  law  as  well  as  of  fact, 
''  parties  would  be  always  liable  to  suffer  from  an  arbitrary  de* 
"  cision."  (i) 

3.  Admission  of  Improper  Evidence, 

The  principal  grounds  on  which  to  support  a  motion  for  a  s.  When  in  gc- 
new  trial  are,  the  judge's  admission  of  improper  evidence,  or  m^^^^i^obrained 
his  improper  rejection  of  admissible  evidence,  or  his  incorrect  «« the  ground 
comments  on  the  law,  or  evidence,  or  on  the  particular  evidence  \dmiit^'^impro' 
that  has  been  given.  v^r  evidence, 

A  sufficient  ground  must  always  be  laid  before  the  Court  to 
satisfy  them  that  it  is  essential  to  justice  that  the  cause  should 
be  further  considered.  If  the  matter  be  such  as  did  not  or 
could  not  appear  to  the  jtidge  who  presided  at  nisi  prius,  it  is 
disclosed  to  the  Court  in  banc  by  affidavit ;  if  it  arise  from  what 
passed  at  the  trial  it  is  taken  from  the  judge's  information,  who 
usually  makes  a  special  and  minute  report  of  the  evidence.  Coun- 
sel are  heard  on  both  sides  to  impeach  or  establish  the  verdict, 
and  the  Court,  after  granting  a  rule  nisi  and  hearing  the  state- 
ments and  arguments  of  the  respective  counsel,  give  their  reasons 
at  large  why  a  new  examination  ought  or  ought  not  to  be  al- 
lowed. The  true  import  of  the  evidence  is  duly  weighed,  false 
colours  are  taken  off*,  and  all  points  at  law  which  arose  at  the 
trial  are  upon  full  deliberation  clearly  explained  and  settled,  {k) 
The  Courts,  however,  do  not  lend  too  easy  an  ear  to  every  ap- 
plication for  a  review  of  the  former  verdict.  They  must  be 
satisfied  that  there  are  strong  probable  grounds  to  suppose 
that  the  merits  have  not  been  fairly  and  fully  discussed  and  con- 
sidered by  the  jury,  and  that  their  decision  has  not  been  agree- 
able to  the  justice  and  truth  of  the  case.  (Z)  Nor  is  a  new  trial 
granted  where  the  value  is  too  inconsiderable  to  justify  the  ex- 
pense of  a  second  examination ;  nor  upon  nice  and  formal  ob- 
jections, which  do  not  go  to  the  real  merits.  It  is  not  granted 
in  cases  of  strict  right  or  summumjus,  where  the  rigorous  exac- 
tion of  extreme  legal  justice  is  hardly  reconcilable  to  conscience ; 

(0  See  Levi  t.  Milne,  4  Bing.  198,         (03  B la.  Com.  392;  H.  v.  Mawhey,6 
199.  T.  K.  638  J  Edge  ▼.  Frost,  4  D.  6t  R. 

(It)  3  Bla.  Com.  391.  243. 

VOL.  IV.  D 


S4 


MOTIONS^  &C.  FOR  NSW  TRIALS. 


CHAP.  III. 

Motions,  &c. 

roR  New 

Trials. 


nor  is  it  granted  where  the  scales  of  evidence  hang  nearly 
equal,  for  then  that  which  leans  against  the  former  verdict 
ought  always  veryttronffly  to  preponderate,  to  induee  the  Court 
to  direct  a  new  trial. 

If  a  judge  improperly  noTuuit  a  plaintifi^  a  new  trial  will  in 
general  be  granted,  (m)  even  though  the  counsel  at  the  trial,  out 
of  deference,  submitted  to  the  judge's  ruling,  (m) 

Submission  out  of  deference  to  the  opinion  of  the  judge,  de- 
clared by  him  at  the  trial,  if  such  opinion  be  incorrect,  will  not 
prevent  a  new  trial;  (n)  but  otherwise  if  such  opinion  were  cor- 
rect, (o) 

So  where  a  well  founded  legal  objection  has  been  taken  by  a 
defendant's  counsel  at  the  trial,  but  overruled  by  the  judge 
without  reserving  the  point,  and  the  Court  are  afterwards  of 
opinion  that  that  objection  was  well  founded,  they  will  grant  a 
new  trial,  but  will  not  permit  a  nonsuit  to  be  entered,  (p)  Where 
the  plaintiff's  counsel  stops  the  judge  in  the  course  of  his  sum- 
ming up,  because  his  opinion  appears  to  be  strongly  adverse, 
and  elects  to  be  nonsuited,  he  cannot  afterwards  move  for  a  new 
trial,  (y) 

And  where  a  defendant  is  entitled  as  against  the  plaintiff  to 
be  relieved  from  a  verdict  obtained  against  him,  the  Court  will 
not  abstain  from  interfering  on  the  ground  that  the  lien  of  the 
plaintiff's  attorney  upon  the  verdict  for  his  costs  would  be  pre- 
judiced, (r)  And  the  Court  granted  a  new  trial  of  an  issue  di- 
rected to  try  the  right  to  the  soil,  though  the  judge  certified  in 
favour  of  the  verdict,  as  there  was  no  precedent  of  a  decree 
where  the  inheritance  would  be  bounds  being  made  upon  one 
verdict  only.  («) 

In  the  Kirig^s  Bench  and  Exchequer,  when  the  testimony  of 
a  witness  or  any  other  evidence  formally  objected  to  at  nisi 
prius  has  nevertheless  been  received  or  admitted  by  the  judge, 
and  is  afterwards  considered  by  the  Court  above  to  have  been 
inadmissible,  the  losing  party  has  a  right  to  a  new  trial,  and  the 
Court  will  not  assume  a  discretion  to  refuse  it ;  nor  will  they 
enter  into  any  enquiry  as  to  the  materiality  or  immateriality  of 
such  evidence ;  (0  s^nd  this,  although  there  be  other  evidence 


{m)  Rice  r.  Skute,  5  Burr.  26\i;  Sad- 
Ur  V.  Evam,  4  id*  1 986 ;  Btucall  ▼.  Hogg, 
3  Wils.  146 ;  Racktiam  v.  Jesup,  id,  338. 

(n)  Alexander  r.  Barker,  2  T>  r.  140  ; 
«  C.  &  J.  133;  1  Price's  P.  C.  157. 

(o)  Kindred  v.  Bagg,  1  Taunt.  10; 
Pickering  v.  Dowtottf  4  Taunt.  779 ;  fio- 
hin$on  V.  Cook,  6  id»  336 ;  Elsworthy  v. 
Bird,  M'Cld.  69. 

(p)  Minchin  v.  Clement,  1  B.  &  Aid. 
952 ;  sed  quxre  the  reason  why  a  defend- 
ant should  be  deprived  of  the  costs  to 


which  his  well  founded  objection  seemi  to 
have  entitled  hira. 

(q)  Simpson  v.  Clayton,  2  Scott,  691. 

(r)  SymoM  v.  Blake,  %  C.  M.  &  R. 
416. 

(s)  Etttl  DarHngton  v.  Bothers,  1  Eden, 
J70. 

(I)  Create  v.  Barrett,  1  C.  M.  k  R* 
933;  Baron  de  Rutten  and  wife  v.  Farr, 
4  Adol.  &  £1.  53;  5  Nev.  &  M.  6^7; 
Doe  d.  Taikam  ▼.  Wright,  6  Nev.  U  M. 
1S«,  150, 151 ;  1  Hai.  S  Wol.  729,  S.  C. ; 
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to  the  same  point  in  favour  of  the  same  party,  unless  they  see 
clearly  that  the  improper  evidence  could  not  have  weighed  with 
the  jury,  or  that  the  verdict  given  the  other  way  would  have 
been  set  aside  as  against  evidence*  And  in  Rex  v.  Sutton, 
Le  Blanc,  J.  said,  if  some  parts  of  the  evidence  received  be  in- 
admissible and  others  admissible*  the  Court  has  not  the  means 
of  referring  the  verdict  to  those  parts  which  were  admissible, 
and  it  is  therefore  their  practice  in  such  a  case  to  grant  a  new 
trial,  (x) 

But  in  the  Common  Pleas  the  practice  seems  to  have  been 
otherwise,  and  they  would  enter  upon  an  inquiry  whether  even 
though  certain  evidence  might  have  been  improperly  received^ 
there  had  not  been  other  proof  enough  in  the  cause  without 
that  objected  to,  so  as  to  support  and  warrant  the  verdict,  (y) 

The  Court  of  King's  Bench  (z)  and  the  Court  of  Exche- 
quer (a)  disclaim  the  discretion  which  appears  to  have  been 
exercised  by  the  Court  of  Common  Pleas  in  Doe  d.  Lord  Teyn-* 
ham  V.  Tyler,  (6)  and  hold  that  where  evidence  has  been  in  due 
time  formally  objected  to  at  nisi  prius,  but  has  nevertheless  been 
incorrectly  received  by  the  judge*  and  is  afterwards  thought  by 
the  Court  to  be  inadmimble,  the  losing  party  has  an  absolute 
right  to  a  new  trial,  and  that  it  is  not  merely  discretionary  to 
grant  it.  (c) 

Tlie  practice  in  K.  B,  and  Exchequer  seems  preferable  to 
that  in  C.  P.,  for  if  inadmiasible  evidence  be  submitted  to  a 
jury  together  with  proper  evidence,  no  one  can  tell  how  much 
the  improper  evidence  may  have  influenced  the  verdict  of  one 
or  more  of  the  jurors,  and  therefore  it  is  better  to  grant  a  new 
trial,  which  will  of  course  be  before  a  fresh  jury,  who  have  not 
heard  the  improper  evidence ;  and  whenever  the  rejection  of 
evidence  has  been  wrong  there  ought  to  be  a  new  trial,  since 
the  Court  cannot  properly  see  amongst  the  great  mass  of  evi- 
dence produced  on  both  sides,  that  the  inadmissible  evidence 
may  not  have  made  a  difference  in  the  verdict,  (d) 

In  some  cases,  however,  no  doubt  the  Court  may  refuse  a  new 
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Stoekdale  ▼.  TaH,  4  Ad.  &  El.  1017,  Mr 
Lord  Ellenboroagh,  C.  J.;  Minehin  v.  CU- 
■Ml,  I  Bar.  £c  Aid.  f  5f . 

(2)  R.  V.  SnltOH,  M  observed  upon  by 
Lord  Denman,  C.  J.  in  Baron  de  llntttn, 
T.  Fmnr,  4  Adol.  &  El.  55. 

(5)  Dm  d.  Lord  Teynham  ▼.  TyUr,  4 
Moore  &  P.  377  ;  as  observed  upon  in  1 
C.  M.  &  R.  9«6,  933;  Doe  d.  Barrett  v. 
Kemp,  5  Moore  &  P.  173;  7  Bing.  3««, 
eited  1  C.  M.  &  R.  9S6  ;  Horftrrd  v.  WiU 
km,  1  Taunt.  14. 


(f )  Baron  de  Butten  ▼.  Farr,  5  Nev.  & 
Man.  617;  Doe  d.  Tatham  w.  Wright,  6 
Nev.  &  Man.  152. 

(a)  Create  ▼.  Barrett,  1  C.  M.  &  R. 
919;  1  Tyr.fic  Gr.  11«. 

(b^  6  Bing.561 ;  4  Moore  &  Payne,  37 7. 

r  c)  'I1ie  judgment  of  LitUedale,  J.  and 
Coleridge,  J.  in  Doed.  Tatfutm  v.  Wright, 
6  Nev.  &  Man.  16t ;  Woodforde  v.  Bum, 
6  Nev.  &  Man.  159,  note  (0). 

{d)  Argument  of  counsel  in  Creats  v. 
Barrett,  1  C.  M.  &  R.  9f7. 
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Tbiau.       another  witness  and  not  disputed  ;  (e)  or  where,  assuming  the 

rejected  evidence  to  have  been  received,  a  verdict  in  favour  of 
the  party  for  whom  it  was  offered  would  have  been  clearly  and 
manifestly  against  the  weight  of  evidence,  and  certainly  set 
aside  upon  application  to  the  Court  as  an  improper  verdict.  (/) 
And  one  of  the  most  sensible  and  learned  judges  of  modern 
times  observed,  that  "  We  cannot  say,  however  strong  our 
opinion  may  be  on  the  present  verdict,  that  if  the  lease  had 
been  received  it  would  have  had  no  effect  with  the  jury,  nor 
that  it  is  clear  beyond  all  doubt,  if  the  verdict  had  been  for  the 
defendant,  that  it  would  have  been  set  aside  as  improper,  and 
therefore  we  think  there  must  be  a  new  trial.'*  {g) 

In  Baron  de  Rutzen  v.  Farr(h)  improper  evidence  was  re- 
ceived, and  a  verdict  was  given  for  the  party  who  had  adduced 
it ;  and  the  Court  granted  a  new  trial  although  there  was  other 
evidence  io  the  same  point  in  favour  of  the  same  party,  saying 
that  it  was  not  ground  for  refusing  a  new  trial,  unless  they  could 
see  clearly  that  the  improper  evidence  could  not  have  weighed 
with  the  jury,  or  that  the  verdict,  if  given  the  other  way,  would 
have  been  set  aside,  as  against  evidence* 

And  where  it  appears  that  there  ha^  been  evidence  not  merely 
enough  to  warrant  the  finding  of  the  jury,  independently  of  that 
which  was  objected  to  as  having  been  improperly  received,  but 
that  if  the  latter  had  even  greatly  preponderated  in  favour  of 
the  verdict,  the  Court  would  not  send  the  cause  to  a  new  trial,  (t) 
So  the  rejection  of  evidence,  which,  if  admitted,  would  not  alter 
the  case  or  establish  any  fact  not  already  proved  by  other 
means,  is  not  a  ground  of  new  trial.  (A) 

Where  no  objection  was  made  to  the  admissibility  of  evi- 
dence until  the  judge  had  commenced  summing  up,  the  Court 
afterwards  refused  a  new  trial  on  that  very  ground.  (Z) 


(c)  Per  Parke,  B.  in  Create  v.  Barrett, 
1  C.  M.  &  R.  9S3.  citing  also  Edwards  r, 
£vanf,  3  East,  45 1 ;  ced  quote,  unless  it 
was  expIicitW  submitted  to  thejor\'. 

(f)  It  id. 

(g)  Id,  ib.  These  observations  of  the 
very  learned  judge  show  how  important 
it  Is  considered  to  be  that  the  judges  do 
not  interfere  with  the  province  of  the  jury ; 
and  if  it  were  not  for  that  doctrine,  why 
might  not  a  judge  form  as  correct  conclu- 
sions upon  e?idence  as  the  jury  ?  but 
constitutionally  he  is  not  to  decide  upon 
any  questions  of  fact. 

(h)  4  Adol.  &  £1.  53. 


(0  Doe  ▼.  Tyler,  6  Bing.  561. 

(k)  Alexander  v.  Barker,  t  Tyr.  Rep. 
140 ;  2  Crora.  &  J.  133,  S.  C. 

(0  Atboit  V.  Par»on$,  7  Bing.  563 ;  ted 
qu€Rre,  as  the  judge  had  only  commenced 
summing  up,  why  could  he  not  have  di- 
rected the  jury  upon  the  objection,  and 
why  should  the  omission  or  neglect  of 
counsel  to  object  in  the  first  instance  pre- 
judice the  client,  or  at  least  preclude  a 
new  trial ;  when  judges  themselves  some- 
times mistake,  or  misapply  the  law,  ought 
parties  to  be  punished  for  mistakes  of 
their  counsel  P 


MOTIONS^  &C.  FOR  NEW  TRIALS.  37 

But  it  was  decided  that  a  misdecision  of  the  judge  as  to  the    CHAP.  IIT. 
right  of  the  counsel  for  one  of  the  parties  to  begin,  was  not  ^°oLTiw^* 
any  ground  on  which  to  move  for  a  new  trial,  (m)    The  alleged      Trials. 
immateriality  of  evidence  improperly  admitted,  is  not  a  ground 
for  refusing  a  new  trial,  unless  the  Court  see  that  the  evidence 
did  not  weigh  vnth  the  jury  in  forming  their  opinion,  or  that  an 
opposite  verdict,  given  upon  the  remainder  of  the  evidence, 
must  have  been  set  aside  as  against  evidence,  (n)    And  Den- 
man,  C.  J.  observed  to  the  counsel,  who  had  put  in  such  in- 
admissible evidence,  ''  It  is  not  enough  for  you  to  say  that 
"  the  reception  of  this  evidence  could  have  made  no  difference ; 
"  you  should  have  taken  care  not  to  put  in  bad  evidence.   The 
"  alleged  unimportance  of  a  piece  of  evidence  improperly  re- 
'Ejected  or  admitted,  is  no  ground  for  refusing  to  send  a  case 
"  down  for  a  new  trial.'*  (o)     But  the  Court  will  not  permit  a 
party  to  move  for  a  new  trial  on  an  objection  to  the  applica- 
bility of  evidence,  unless  the  objection  be  taken  before  the  judge 
commences  his  summing  up.  (p)    The  Court  will  not  grant  a 
new  trial  on  the  ground  that  evidence  has   been  admitted 
which  ought  to  have  been  rejected,  if,  exclusive  of  such  evi- 
dence, there  be  enough  to  warrant  the  finding  of  the  jury,  (q) 
The  admission  of  inadmissible  evidence,  on  the  trial  of  an  issue 
directed  by  a  Court  of  equity^  is  not  such  an  objection  to  a 
verdict,  where  there  was  other  evidence  given  in  support  of  the 
case  of  the  successful  party,  as  to  afford  ground  for  a  new 
trial,  if  the  Court  of  equity,  or  the  judge  who  heard  the  cause, 
be  satisfied  with  the  verdict  upon  the  unobjectionable  evidence 
with  reference  to  the  object  of  the  issue,  (r)    If  a  judge  at  nisi 
prius,  being  pressed  to  say  whether,  upon  the  evidence  before 
him,  a  particular  structure  comes  within  the  description  of  a 
bridge^  gives  his  opinion  on  that  point  as  upon  a  question  of 
fact,  the  alleged  inaccuracy  of  such  opinion  is  no  ground  for 
moving  to  set  aside  the  verdict  on  account  of  misdirection,  (s) 
In  ejectment,  the  lessor  of  the  plaintiff  claimed  as  heir  at  law 
of  one  Bath,  through  a  younger  son,  the  defendant,  who  claimed 
an  interest  in  the  premises,  set  up  as  a  defence  that  the  true  heir 
of  Bath  was  the  grandson  of  his  eldest  son,  and  that  he  was 

(m)  Bird  ▼.  Higgimont  f  Adol.  &  £!.  ante,  36,  note  (i) 

100. 150.  (q)  Doe  d.  Teynham  ▼.  Tyler,  6  Binff« 

(n)  Baron  de  Rutten  r.  Fart,  5  Nct.  661 ;  4  M.  &  P.  S77,  cited  in  6  Nev.  Ac 

&  Man.  617.  Man.  151,  note  (6);  ted  quare,  aute,  55* 

(•)  Id.  ibid.  618.  (r)  Pulley  w.  HHUm,   It  Price,  6tb  ; 

(p)  Ahbtftt  V.  Partont,  7  Bing.  565 ;  5  6  Ner.  &  Man.  151,  note  (6). 

M.  &  P.  531.    This  seemx  to  be  a  rule  (s)  R.  v.  Whitney,  3  Adol.  &  Ell.  69 ; 

merelj  to  prevent  anoovance  to  the  judge  4  Ncv.  &  M.  594;  1  Harr.  &  Wol.  14^| 

bj  intemiption  in  the  middle  of  bis  speech ,  S»  C  * 
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CHAP.  III.  then  living ;  and  to  prove  this,  the  grandson  was  called  by  the 

Motions,  &c.  ,   ^     ,      ^^  '  .     '  _  '  ,     ,  ,    ,        , 

FOR  New  aefenuant  as  a  witness :  and  it  was  held  that  he  was  a  comiie- 

T^^^^^'^'  tent  witness.  (0 


4.  Misdirection  of  a  Judge. 
4.  Misdirection      Misdirection,  even  upon  one  point,  is  a  good  ground  for  a 
o  «J"  gc.        ^^^  trial,  although  the  jury  may  have  properly  found  their 

verdict  upon  another  point,  as  to  which  there  was  no  misdirec- 
tion, (tt)  The  practice  of  not  granting  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence,  if  the  amount  claimed 
fall  short  of  SO/.,  applies  as  well  to  motions  made  hy  a  plaintiff 
as  to  motions  by  a  defendant.    And  where  the  ground  of  oijec' 
tion  is  misdirection^  the  amount  of  the  verdict  is  not  regarded; 
as  where  the  judge  had  misdirected  the  jury,  by  submitting 
for  their  consideration  a  fact  not  proved,  nor  deducibie  from 
the  evidence,  the  Court  granted  a  new  trial,  tiiough  the  amount 
in  question  was  less  than  1/.  {x)    The  overplus,  which,  by  the 
Stat.  S  W.  &  M.  sess.  1,  c.  5,  s.  S,  is  directed  to  be  left  in  the 
hands  of  the  sheriff,  under-sheriff,  or  constable^  on  a  distress, 
for  the  owner's  use,  means  the  overplus  after  payment  of  the 
rent  and  of  the  reasonable  charges ;  therefore,  in  an  action  on 
the  case  for  not  leaving  the  overplus  in  the  hands  of  the  sheriflf 
for  the  plaintiff's  use,  the  plaintiff  may  question  the  reason- 
ableness of  the  charges ;  (y)  and  where  the  plaintiff  herself 
received  from  the  broker  the  balance  remaining  after  payment 
of  the  rent,  and  the  actual  charges,  without  making  any  objec- 
tion as  to  the  reasonableness,  it  was  held  that  it  was  a  question 
for  the  jury  whether  she  accepted  such  balance  in  satisfaction, 
and  if  not,  whether  it  was  sufHcient  to  satisfy  the  real  balance ; 
but  that  it  was  not  correct  to  lay  it  down  as  a  matter  of  law^ 
that  such  payment  and  receipt  substantially  satisfied  the  re- 
quisitions of  the  statute.  («)    A.  having  reasonable  and  pro- 
bable cause  for  supposing  that  B,  made  an  assault  on  him 
with  intent  to  rob  him,  went  for  a  constable,  who,  on  com* 
ing  to  the  place,  recognized  jB.,  and  assured  A.  that  he  was  a 
respectable  man,  and  that  he  would  be  answerable  for  his  com- 
ing  forward  to  meet  the  charge.    A.  nevertheless  persisted  in 
giving  B,  into  custody,  and  on  the  following  day  preferred  the 
same  charge  against  him  before  a  justice,  who  dismissed  it.    In 


(0  Doe  d.  Bath  v.  Clarke,  5  Hodp.  49.  S.  C. 

(u)  Ddc  d.  Utad  w.  Hanit,   1  Will.         (y)  Lytm  y,  TcmkiaaHd  olhen,  1  Uee, 

Wol.  &  D.  106.  &  W.  60*3. 

(z)  Koine  v.  Davey,4A6,6c  El.  893  i  (t)  Ibid* 

6  Ne?.  &  Mao.  366  ;  ft  Har.  &  Wol.  90, 
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an  action  by  B,  against  A,^  for  maliciously  and  without  pro*  CHAP.  III. 
babie  cause  making  such  charge  before  the  justice,  the  judge  j^^  j^^^ 
stated  to  the  jury  that  the  plaintiff  had  reasonable  and  pro-  ^"^''** 
bable  cause  for  suspicion  in  the  first  instance;  but  that  he 
thought  that  on  the  explanation  gi?en  by  the  constable,  that  rea- 
sonable and  probable  cause  ceased,  and  that  if  the  jury  were  of 
opinion  that  the  defendant  was  satisfied  with  such  explanation, 
but  persevered  in  the  cliarge  from  obstinacy  or  wounded  pride, 
they  should  find  for  the  plaintiff:  held,  that  this  direction  was 
wnmg,  for  that  as  the  fitcts  remained  unaltered,  the  represen- 
tation of  the  constable  could  not  take  away  the  reasonable  and 
probable  cause  afforded  by  those  facts,  (a)  An  admission  on 
the  face  of  one  plea  cannot  be  made  use  of  to  prove  or  dis- 
prove another  plea.  But  where  it  appears  from  the  whole 
conduct  of  A  cause,  that  a  particular  fact  is  admitted  between 
the  parties,  the  jury  have  a  right  to  draw  the  same  conclusion 
as  to  that  fact  as  if  it  had  been  proved  in  evidence,  and  to 
draw  such  conclusion  as  to  all  the  issues  on  the  record.  And 
the  Court  refused  to  grant  a  new  trial,  on  the  ground  that  the 
judge  had  stated  to  the  jury  a  fact  so  admitted  between  the 
parties,  as  being  admitted  on  the  record,  and  applied  such  sup- 
posed admission  in  support  of  another  issue.  (Jb) 

Where  a  nonsuit  was  directed,  on  the  ground  that  the  no-  OmUsiun  of  a 
dee  of  set-off  gave  sufficient  intimation  of  the  sum  intended  to  J"**^®  to  direct, 
be  set  off.  and  that  if  there  had  been  no  such  notice,  there 
would  have  been  a  good  defence  by  proof  of  the  demand  being 
satisfied,  it  was  set  aside,  and  a  new  trial  granted,  (c) 

In  some  cases  the  Court  will  grant  a  new  trial,  although  the  New  trial  graut- 
verdict  may  be  conformable  to  the  judge  s  direction,  {d)    As  ^Idtctaccord- 
where  there  is  evidence,  which,  by  possibility,  might,  if  believed  ing  to  judge's 
by  the  jury,  lead  to  a  verdict  for  the  party  relying  on  its  effect,  wiien  new  trial 
the  iudge  is  biMmdto  submU  such  evidence  to  the  jury  for  their  granted  onac- 

,  ,  '  o     ^  J  count  of  judge 

CQimieraiion^  if  required  so  to  do  by  the  counsel  of  that  party  ;  not  submitting 
and  if  he  do  not,  and  a  verdict  is  found  against  that  party,  the  llje  jv^^"'"''  ^"^ 
Court,  according  to  its  best  judgment,  may  set  it  aside,  and  grant 
a  new  trial,  {e)   Where  the  jury  had  been  misdirected  in  respect 
of  the  validity  of  the  consideration  of  a  bill,  a  new  trial  must 


(«)  Mmagrove  v.  hmM,  1  M«e.  &  W.  558. 

5S«.  {d)  Does.  Bea uland ▼.  Hirtt,  1 1  Price, 

(6)  Straeey  v.  Blake,  1   Mee.  U  W.  475. 

166.  <<)  M'CmiUgk  v«  Grtrn,  1  Ale  ^  Napi 

(c)  AndrtKi  v.   B^nd,  8  Frice»  ftl3,  5. 
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CHAP.  iir. 

Motions,  &c. 
Fon  Nbw 

TniALB. 


be  bad,  tbougli  without  tbat  direction  the  jury  might  have  pre- 
sumed an  existing  legal  consideration.  (/)  A  new  trial  was 
granted  without  payment  of  costs,  where  the  judge  had  mis- 
directed the  jury  upon  an  important  matter  of  fact,  {g) 

In  trover  for  chalk,  dug  by  the  defendant  from  the  waste  of 
the  plaintiff's  manor,  and  converted  by  the  defendant  into  lime, 
it  appeared  that  the  plaintiff's  bailiff  had  demanded  payment 
for  the  chalk,  but  whether  as  rent  or  not,  the  evidence  was 
conflicting.  The  judge,  not  having  left  it  to  the  jury  to  say 
whether  or  not  the  defendant  held  the  land  at  a  rent,  the  Court 
directed  a  new  trial.  (A)  Where  the  jury  retire  to  deliberate 
upon  the  verdict,  and  the  judge  and  counsel  quit  the  Court, 
leaving  the  associate  to  take  the  verdict,  and  the  jury  find  facts 
which,  according  to  the  direction  of  the  judge,  entitle  the 
plaintiff  to  judgment,  the  associate  is  bound  to  enter  a  verdict 
accordingly,  although  the  jury  say  at  the  same  time  that  they 
do  not  mean  to  find  for  the  plaintiff;  and  the  Court,  on  mo- 
tion, refused  to  set  aside  the  verdict,  or  grant  a  new  trial,  (i) 


Oiiiiss'ion  of 
judge  ill  suiU' 
roing  up. 


That  the  judge  in  his  summing  up  omits  specifically  to  leave 
to  the  jury  a  point  made  in  the  course  of  the  trial,  (his  atten- 
tion not  being  expressly  called  to  it,)  is  no  ground  for  a  mo- 
tion for  a  new  trial,  if  the  whole  of  the  case  was  substantially 
left  to  them,  {k) 


OmisBion  of 
judge  of  direc- 
tion as  to  ma- 
lice. 


In  an  action  for  maliciously,  and  without  reasonable  or  pro- 
bable cause,  charging  the  plaintiff  with  felony  before  a  magis- 
trate, it  appeared  that  the  plaintiff  had  lived  in  the  service  of 
the  defendant,  and,  on  being  discharged,  took  away  with  her  a 
trunk  and  bag,  the  property  of  the  defendant ;  that  on  the 
following  day  the  defendant  wrote  to  desire  the  plaintiff  to  re- 
turn those  articles;  and  stating,  that  unless  she  did  so  he 
would,  on  the  following  Monday,  cause  her  to  be  apprehended; 
that  the  letter  being,  in  consequence  of  the  plaintifPs  absence, 
unanswered,  the  defendant  obtained  a  warrant  for  the  appre- 
hension of  the  plaintiff,  and  carried  her  before  a  magistrate, 
who  dismissed  her,  the  defendant  declining  to  press  the 
charge.  The  judge,  before  whom  the  cause  was  tried,  left  it  to 
the  jury  to  say  whether  or  not  the  defendant  bad  reasonable 


(  f)  HolUday  ?.  AUdnson,  8  D.  &  R. 
163;  5B.  &C.  501. 

(g)  Haine  v.  Davey,  6  Nev.  &  Man. 
336 ;  2  Harr.  &  WoK  30,  S.  C. ;  4  Ad.  & 

Ellis,  892. 


{h)  WUUamt  v.  Plumridge,  t  Scott,  799. 
(0  Do€  d.  Ijtw'u  w,  Boiter,  6  Ncr.  & 
M.  541. 
{k)  Robimon  v.  OUadow,  i  8coU,  toO. 
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or  probable  cause  for  apprehending  the  plaintiff,  and  whether     CHAP.  HI. 
he  was  actuated  by  malice  or  not^  and  it  was  decided  that  this       for  New 
direction  was  proper,  and  that  the  judge  was  not  bound  to  take       '^^'^^^' 
tjnm  himself  to  decide  as  to  whether  or  not  there  was  reasonable 
or  probable  cause,  it  being  a  mixed  question  of  law  and  fact.(/) 

To  entitle  a  party  to  a  new  trial  on  the  ground  of  misdirec- 
tion, it  must  be  shown  that  the  jury  were  thereby  induced  to 
form  a  wrong  conclusion,  (m) 

Where  a  new  trial  is  moved  for  on  the  ground  of  a  misdi- 
rection in  point  of  law,  if  the  Court  see  that  justice  has  been 
done  between  the  parties,  they  will  not  set  aside  the  verdict, 
nor  enter  into  a  discussion  of  the  question  of  law.(n) 

It  is  not  a  misdirection,  if  the  judge  refer  the  jury  to  their 
own  knowledge  of  any  particular  facts,  which  have  been 
proved  as  matter  of  illustration  only,  and  not  as  matter  of  evi- 
dence ;{o)  but  if  the  latter,  then  a  new  trial  should  properly  be 
granted,  (o) 

The  jury  may  properly  judge  of  the  meaning  of  mercantile 
phrases  in  the  letters  of  merchants,  (p) 

A  judge's  direction  is  not  to  be  objected  to  on  account  of 
particular  expressions,  if  it  be  such  as  on  the  whole  and  in 
substance  will  lead  to  a  just  conclusion.  C^') 

And  a  direction  to  the  jury,  partially  incorrect,  is  not  a 
ground  for  a  new  trial,  where  the  verdict  is  consistent  with  the 
justice  of  the  case.(r) 

If  the  plaintiff^s  counsel  acquiesce  in  the  judge's  ruling  at 
the  trial,  whereby  the  defendant  takes  a  verdict  without  going 
into  his  case,  the  plaintiff  will  not  be  afterwards  permitted  to 
move  for  a  new  trial  on  the  ground  of  a  misdirection.  («) 

If,  upon  the  judge  directing  the  jury  to  give  nominal  da- 
mages, the  plaintiff  elect  to  be  nonsuited,  he  will  not  be  per- 
mitted to  have  a  new  trial  upon  the  ground  of  a  misdirection 
of  the  judge  on  that  point.  (0 

Where  a  judge  at  nisi  prius  told  the  plaintiff's  counsel  that 
unless  he  called  a  person  as  a  witness  whom  he  had  not  in- 
tended to  examine  he  would  nonsuit  him ;  and,  on  such  wit- 
ness being  called  and  examined,  he  did  nonsuit  him,  and  the 

-■ ■. ■  -  II  ■  I  II     ■  ■!  -  ff        I   ■  TMI-M 

(0  MaedanM  v.  Rooke,  2  Scott,  S59.  3  Manli.  460 ;  1  Stark.  391 . 

(m)  Duke  ef  Newcastle  ▼.  Broxtawe,  1  (q)  Gaecoyne  v.  Smith,  M'Cid.  &  Y. 

Ker.  &  M.  d98;  4  6.  &  Ad.  873.  338. 

(n)  Ednumum  ▼.  Machell,  2  T.  R.  4  ;  (r)  Wicks  ▼.  Clutteiimck,  t  Biog.  483  3 

Htfw  V.  Strode,  f  ViTiis.  969,  ted  qu^e.  10  Moore,  63. 

(•)  B.  ▼•  SutUm,  4  M.  &  S.  532.  (s)  Robinson  v.  Cook,  6  Taont.  336. 

(p)  Lucmt  T.  Groning,  7  Taunt.  164;  (t)  Butler  ?.  Dorani,  3  Taunt.  2S9* 
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CHAP.  III.  plaintiff's  counsel  acquiesced,  a  rule  for  a  new  trial  was  dis- 
foiTnew*^'  charged,  which  was  moved  on  the  ground  of  a  misdirection,  in 
'^»'^"'  not  having  left  the  case  to  the  jury  on  the  evidence.  («)  Though 
in  another  case  (a?)  it  was  held,  that  submission  to  the  opinion 
of  a  judge  on  a  trial  did  not  preclude  a  party  from  moving  for 
a  new  trial,  if  his  opinion  be  incorrect.  And  the  Court  of  Ex- 
chequer will  not  disturb  a  verdict  in  an  action  of  trespass  to 
land  on,  the  mere  ground  of  the  judge  at  nisi  prius  having  di- 
rected the  jury  that  the  weight  of  evidence  was  with  the  other 
party,  where  he  does  not  report  himself  dissatisfied  with  the 
finding,  (y) 

The  due  degree  of  vreighi  to  be  given  by  a  judge  directing 
the  jury  to  particular  evidence,  which  has  been  properly  ad- 
mitted, must  be  left  to  his  own  discretion ;  and  his  discretion  in 
that  respect  will  not  be  revised  by  the  Court  above,  (z) 

The  judge,  in  summing  up  a  case,  directed  the  jury,  if  they 
came  to  a  certain  conclusion,  to  give  their  verdict  for  the 
plaintiff,  but  if  they  came  to  either  of  two  other  conclusions, 
which  he  pointed  out,  to  find  for  the  defendant,  and  state  on 
which  ground  their  judgment  was  formed.  The  plaintiff  then 
chose  to  be  nonsuited :  and  it  was  decided  that  he  was  not  enti- 
tled to  a  new  trial  on  account  of  misdirection,  if  either  of  the  two 
latter  points  was  rightly  put  to  the  jury,  (a) 

A  new  trial  of  an  issue  will  not  be  granted  merely  because 
the  judge  made  to  the  jury  an  inaccurate  representation  of  the 
effect  of  the  defendant's  answers.  (5) 

A  motion  for  a  new  trial  of  two  issues  was  made  upon  three 
grounds: — 1st,  the  alleged  improper  summing  up  of  the  judge; 
2nd,  because  the  weight  of  evidence  was  against  tlie  verdict; 
and,  3rd,  because  only  one  of  the  attesting  witnesses  was  exa- 
mined at  the  trial.  The  motion  was  refused,  on  the  ground 
that  upon  the  evidence  alone,  without  regard  to  the  summing 
up  of  the  judge,  the  Court  would  not  have  been  satisfied  if 
the  jury  had  given  a  different  verdict;  and  because  the  two 
attesting  witnesses,  who  were  not  examined,  were  present  in 
Court  on  the  trial  of  the  issue,  and  tendered  to  the  party 
moving  for  a  new  trial,  who  declined  to  examine  them.(c) 

Affidavits  of  jurymen  are  admissible  as  to  matters  which  pass 


(u)  l&inoar^y  ▼.  Bird,  M'Ckl.  69 ;  2  &  Y.  ^«. 

Bing.  528 ;  13  Price,  292.  (o)  TfitW  v.  Coeh,  I  B.  &  Ad©!.  U3  \ 

(*)  AUnndtr  t^  Barker,  2  Tyrw.  140 ;  1  Mood.  &  Mai.  353,  S.  C. 

2  Crom.  &  J.  130,  S.  C.  (6)  Baker  v.  Ray,  2  Russ.  &S, 

{y)  MoredMi,  v.  Gilpin,  6  Price.  U6.  (c)  Ttuham  v.  Wright^  2  Rttss.  &  M.  1. 

(t)  Amnay-Qcmnl  v.  G^,  MChel. 
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openly  io  Court ;  but  where  there  is  a  judge's  report  on  the    chap.  ill. 
same  points  that  U  conclusive,  (d)  ^rNiw""' 

And  an  affidavit  of  a  juryman  is  not  admissible  to  show  what       T^i^lb. 
was  said  by  a  judge  at  the  trial  of  a  cause,  where  the  judge's  When  affidavit 
notes  are  before  the  Court,(e)  liJiX"  '"'' 

Nor  is  an  affidavit  of  a  juryman^  as  to  what  passed  in 
Court,  admissiblei  where  the  notes  of  counsel  are  produced, 
except  at  most  to  supply  deficiencies  occasioned  by  their  ab* 
ence(/) 

It  is  a  misdirection  where  the  judge,  in  his  suiaming  up,  spe*  what  is  or  not 
culates  upon  a  fact  not  in  evidence,  nor  deducible  from  the  cir-  ^  niisdirection. 
cumstances  of  tliecase.Cy) 

The  amisiion  of  the  judge  to  instruct  the  jury  upon  the  law 
as  to  balks,  and  whether  or  not  it  is  to  be  presumed  that  they 
beioDg  to  the  owner  of  the  adjoining  land,  is  not  necessarily  to 
be  considered  a  misdirection.  (A) 

It  is  also  sometimes  in  effect  a  mUdirectian  if  the  judge  amii  judge's 
to  direct  or  inform  the  jury  upon  the  law  applicable  to  the  ^^^^J^J' 
case.  Thus,  in  an  action  of  assumpsit  for  tolls,  the  plaintiff^  mudtrectim. 
on  the  trial,  had  given  very  strong  evidence  in  favour  of  his 
claim,  the  judge  merely  directed  the  jury  that  they  mifki  pre- 
sune  an  ancient  grant  of  tolls  to  the  ancestor  of  the  plaintiff 
suflScient  to  support  his  claim,  when  he  ought  to  have  directed 
the  jury  that  they  ought  to  presmne  a  grant ;  all  the  judges 
having  long  been  in  the  practice  of  so  directing  a  jury ;  and  if 
ihey  were  not  so  directed,  it  would  be  impossible  that  a  great 
variety  of  ancient  payments  could,  if  questioned,  be  supported. 
It  is  the  duty  of  the  judge  not  merely  to  inform  the  jury  that 
they  are  at  liberty^  but  that  it  is  their  duty  to  presume  and 
find  in  favour  of  a  long  and  uncontradicted  usage  ofupu>arde  of 
twenty  years ;  and  he  ought  not  too  strongly  to  press  upon  the 
jury  that  the  daim  thus  proved  is  against  common  rigbti  and 
therefore  not  to  be  favoured. (t) 

It  is  abo  a  rule,  that  the  eubeianiial  qu^tion  to  be  decided 
upon  by  the  jury  should  be  put  to  them  by  the  judge  in  direct, 
proper,  amd  precise  terms ;  and  not  merely  by  words»  which 
may  seem  to  the  same  effect,  but  in  truth  might  mislead  the 


irtMi^i^>«*>i^BMa 


(4)  EmtcB  ▼.  Ymtlkt  1  Nev.  Si  M»  (g)  P«r  Col«riH«»  J*»   in  Hkine  v« 

5S0;  4  B.  &  Adol.  681.  Davey,  4  Adoi.  &  £l.  899. 

(«)  Everett  t.  YouelU,  1  Nev.  &  M.  '  (h)  The  BaUifft  of  Godmanehester  v. 

530 ;  4  B.  &  Adoi.  681 ;  and  ace  In  re  Phiilipt,  4  Ado).  &c  £1.  550,  560. 

Graiii,  S  Nev.  ft  Maiu  106.  (i)  Jenkins  v.  Harvey,  1  Crom,  M.  & 

</)  P^r  Parke,  J.,  Evtrttt  ▼•  Ycuelb,  U.  894;  and  the  arguincnts  there  of  the 

1  NcT.  &  Mao.  530 ;  4  B.  &  Adol.  681.  Solicitor-General  and  Bowei 
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CHAP.  m.  jury.  Thusi  where  the  owner  of  certain  freehold  houses  and 
Fo"  Nkw^'  land,  with  a  yard  adjoining,  demised  by  parol  several  of  the 
"^"^"^  houses,  and  the  tenants  were  in  the  habit  of  passing  over  such 
yard,  and  using  a  common  pump  and  privy  there,  but  there 
was  no  evidence  whether  the  yard  formed  part  of  the  demise ; 
in  an  action  of  trespass  by  one  of  the  tenants  against  such 
landlord,  for  excluding  him  from  the  yard,  the  judge  left  it  to 
the  jury  to  say  whether  the  landlord,  at  the  time  of  the  de- 
mise, had  reserved  the  yard.  This  was  held  to  have  been  a 
misdirection;  the  proper  question  being,  whether  the  lessor 
had  ever  demised  it,  or  merely  granted  to  the  defendant  an 
easement  over  the  yard,  and  not  whether  he  had  reserved  it.  (A) 
But  where  the  judge,  on  summing  up  a  case,  directed  the 
jury,  if  they  came  to  a  certain  conclusion,  to  give  their  verdict 
for  the  plaintiff,  but  if  they  came  to  either  of  two  other  con- 
clusions, which  he  pointed  out,  to  find  for  the  defendant,  and 
state  on  which  ground  their  judgment  was  formed ;  and  the 
plaintiff  then  submitted  to  be  nonsuited,  in  deference  to  the 
opinion  of  the  judge :  it  was  held,  that  he  was  not  entitled  to 
a  new  trial  on  account  of  misdirection,  if  either  of  the  two  latter 
points  was  rightly  put  to  the  jury.(Q 

Where,  in  an  action  on  the  case  against  a  man  for  negli- 
gently and  improperly  keeping  a  stack  of  hay,  put  together  in 
such  a  state  as  to  be  likely  to  ignite,  and  which  eventually  did 
Ignite,  and  his  neighbour's,  the  plaintiff's,  premises  were 
thereby  injured,  the  judge  at  the  trial  told  the  jury  that  the 
question  for  them  to  consider  was,  not  whether  the  defendant 
had  acted  according  to  the  best  of  his  skill  and  judgment  in 
the  adoption  of  measures  calculated  to  avert  the  threatened 
danger,  but  whether  he  had  acted  with  such  a  reasonable 
degree  of  caution  as  a  prudent  and  careful  man  might  have 
been  expected  to  exercise ;  and  that  if  they  thought  the  de- 
fendant had  not  acted  with  reasonable  care  and  prudence,  but 
had  been  guilty  of  gross  negligence,  the  plaintiff  was  entitled 
to  a  verdict;  and  it  was  held  that  this  direction  was  substantially 
correct,  (m) 

Where  the  judge  directed  a  verdict  to  be  taken  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  third 
issue,  and  discharged  the  jury  as  to  the  second  issue,  without 
the  consent  of  the  plaintifi;  the  Court  granted  a  new  trial ; 


(k)  Hebbert  v.  Thomas,  1  Crom.  M.  6c     1  Moo.  &  Mai.  355,  S.  C. 
B.  861.  (m)  Vaughan  ▼.  Menlove,  4  Scott,  944i 

(0  Vwher  f .  Coekt,  1 B.  &  AdoK  145 ; 
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although  the  plaintiff,  at  the  beginning  of  the  trial,  had  agreed     CHAP.  III. 
that  the  damages^  if  any,  should  be  merely  nominal,  (n)  ,or  New 

Trials. 


5.  Improper  Refection  of  Evidence, 

If  the  judge  refuse  to  admit  a  witness  or  evidence  upon  any  5.  imjn-oper  r«. 
material  question,  after  the  right  to  submit  the  same  has  been  ^^^^^i^l, 
properly  urged  to  the  judge  pending  the  trial,  his  refusal  (as 
constituting  an  illegal  rejection  of  evidence)  is  a  ground  for  a 
new  trial ;  and  the  duty  of  the  Court  to  interfere  in  a  case  of 
this  nature,  seems  to  be  founded  on  the  same  principles  as 
those  which  ought  to  induce  the  Court  to  interfere  when  the 
judge  has  improperly  received  inadmissible  evidence,  (o)  So 
the  Court  of  Exchequer  granted  a  new  trial  on  the  ground  that 
the  eridence  of  a  witness,  on  an  issue  directed  to  try  a  modus, 
who  was  lessee  of  the  vicar,  disputing  the  existence  of  the  modus, 
was  improperly  rejected,  (p) 

In  support  of  a  plea  of  payment,  the  defendant  proved  the 
payment  of  11/.  to  J7.,  the  plaintiff's  attorney,  on  the  plaintiff's 
account.  In  answer  to  this  the  plaintiff  tendered  H,  as  a  wit- 
ness, to  prove  that  the  defendant  afterwards  called  upon  him 
and  got  the  money  back  again ;  but  his  evidence  was  rejected 
on  the  ground  of  his  being  interested,  and  the  defendant  ob- 
tained a  verdict ;  but  on  motion  for  a  new  trial,  it  was  held 
that  the  witness  was  competent,  and  that  the  evidence  ought  to 
have  been  received,  (q) 

But  it  has  been  decided^  that  the  rejection  of  evidence  which, 
if  it  had  been  admitted,  would  not  have  altered  the  case,  or  esta- 
blished any  fact  not  already  proved  by  other  means,  is  not  a 
ground  for  a  new  trial,  (r) 

A  new  trial  of  an  issue  will  not  be  granted  merely  because, 
on  the  former  trial,  evidence  was  rejected  which  ought  to  have 
been  received.  («) 

No  new  trial  on  account  of  the  improper  rejection  of  evi- 
dence will  be  granted,  if  the  Court,  judging  upon  the  whole  re- 
cord, is  satisfied  that  the  verdict  is  right,  (t) 


(n)  ThikUr  ▼.  Rowland,  4  Adol.  & 

B.868. 

(«)  Ant€,  54,  35. 

(p)  ReUnton  ▼.  WUliamsm,  9  Price, 
136. 

(f)  Baweri  v.  Evaru  and  anothcTf  1 
Mce.  &  Wels.  S14. 

(r)  Alaander  ▼.  Barker,  9  Tyr.  140 ; 
t  C.  &  J.  133 ;  1  Price's  P.  C.  157.  But 
9«<re,  if  tlie  jury  fovod  against  the  other 


evidence,  had  not  the  party  who  adduced 
it  a  right  to  have  the  rejected  evidence 
submitted  to  a  jury  ?  And  see  Crease  v. 
Barrett,  1  Croro.  M.  &  Ros.  933 ;  Baron 
de  Rttiten  and  wife  v.  Fair,  4  Adol.  it 
£1.  53 ;  and  ante,  36. 

(s)  Baker  v.  Ray,  t  Ross.  63. 

(()  BootU  V.  BUtndeU,  19  Ves.  jun. 
503;  S.  P.  Pemberton  v.  Pemberton,  11 
Ves.  jun.  52.  Sed  qwere,  if  right  on  princi- 
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CHAP.  III.        The  improper  rejection  of  written  evidence  is  no  ground  for 
rolT  New  ^    granting  a  new  trial  of  an  issuci  the  Court  being  satisfied  with 
Thialii^ the  verdict  upon  all  the  evidence,  including  that  rejected.  («) 

Where  evidence  is  rejected^  which  is  tendered  for  one  pur- 
posei  in  respect  of  which  it  is  inadmissible,  but  is  admissible  in 
another  view  of  the  case^  not  alluded  to  at  the  trial,  the  Court 
will  not  grant  a  new  trial  as  upon  an  improper  rejection  of  evi- 
dence, {x) 

It  cannot  be  inferred  as  matter  of  law,  that  words  occurring 
in  a  lease  are  used  by  the  parties  in  a  peculun*  sense  in  which 
they  are  understood  in  the  district  in  which  the  property  de- 
mised is  situated;  and  where  evidence  was  tendered  by  the 
defendant  to  show  their  particular  meaning,  and  rejected  on 
the  trial,  the  Court  granted  a  rule  for  a  new  trial,  observing 
that  it  was  a  question  for  the  jury  in  what  sense  the  words 
were  used  in  the  particular  case*  (y) 

After  a  verdict  for  the  defendant,  upon  an  indictment  for  the 
non-^repair  of  a  highway,  the  Court  refused  to  grant  a  rule  for 
a  new  trial,  applied  for  on  the  ground  of  the  improper  rejection 
of  evidence,  but  suspended  the  judgment  in  order  that  another 
indictment  might  be  preferred,  (z) 

In  assumpsit  for  rent  of  coal,  the  issue  being  whether  or  not  the 
defendants,  who  had  given  notice  to  quit,  had  afterwards  waived 
the  notice  and  continued  the  tenancy,  it  was  proved  that  after 
the  time  fixed  by  the  notice  had  expired,  they  continued  for 
two  months  working  out  certain  portions  of  the  coal,  which 
however,  as  they  contended,  it  was  usual  for  a  tenant  to  take 
away  on  abandoning  such  a  work :  it  was  held,  that  it  was  for  the 
jury  to  decide  on  this  issue,  whether  or  not  the  defendants,  in 
remaining  for  the  two  months,  intended  to  waive  the  notice 
and  continue  the  tenancy,  (a)  During  all  the  time  above-men- 
tioned, the  defendants  constituted  a  firm  called  the  Llangon- 
neck  Coal  Company.  After  the  expiration  of  that  time,  the 
company  appointed  an  agent  On  the  trial  of  the  above  action, 
the  plaintiff  offered  in  evidence  a  letter  of  the  agent  to  show  a 
recognition  by  the  firm  of  a  continuing  tenancy.  Before  the 
letter  was  written,  or  the  agent  appointed,  two  of  the  defend- 


pte,  for,  perhaps,  if  ibe  jarj  had  heard  ibe  694 ;  1  Croro.  M.  &  Rot.  919  -,  1  T)'rw. 

rejected  evidence,  the  latter  would  ba^e  &(  Gn  112. 

found  a  different  verdict.  (s;  R.  v.  Manners  Sutton,  Esq,  9  Nev. 

(u)  Hatnpson  v.  Hampson,  3  Ves.  &  &  M.  57. 
B.  41.  (a)  Jimes  and  others  v.  Shearct,  4  Ad. 

(t)  R,  T.  Grant,  3  Nev.  &  M,  106.  &  El.  83t. 


i 


y)  Clayton  v.  Gregson,  6  Nev.  &  AL 
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ants  bad  withdrawn  from  the  firm,  but  the  business  was  still     CHAP.  ill. 
carried  on  in  the  name  of  the  Xilangonneck  Coal  Company,  and      j^^^  j^^w 
no  notice  of  the  change  had  been  given  to  the  public:   and  the       ^"'^"' 
Court  held,  that  the  letter  was  inadmissible,  (ft) 

An  objection  to  the  competency  of  witnesses,  discovered  after 
a  trial,  is  not  a  sufficient  ground  of  itself  for  granting  a  new 
trial ;  but  it  may  have  some  weight  with  the  Court  where  the 
party  applying  appears  to  have  merits,  (c) 

So  where  the  defendant  permitted  the  examination  of  an  tn- 
campetent  witness  for  the  plaintiff  to  proceed,  on  the  plaintiff's 
attorney  undertaking  to  produce  a  release  after  the  trial,  his 
refusbg  so  to  do  is  no  ground  for  a  new  trial.  (^Q 

Where  a  witness  has  a  direct  interest  in  obtaining  a  verdict 
for  the  party  for  whom  he  is  called,  he  is  incompetent,  although 
he  may  have  a  greater  uncertain  and  contingent  interest  the 
other  way.  Thus  where,  in  an  action  agunst  A.  upon  the 
joint  and  several  note  of  A.  and  £.,  B.  is  called  as  a  witness  for 
A.  to  prove  the  illegality  of  the  note,  it  is  no  answer  to  the  ob- 
jection that  B.  is  incompetent  from  interest ;  that  before  the 
commencement  of  the  action  he  had  paid  a  moiety  of  all  that 
was  due,  with  the  exception  of  one  year's  interest ;  and  that  if 
A,  obtained  a  verdict,  B.  might  be  sued  for  the  whole  amount 
remaining  due  on  the  note;  and  a  rule  for  a  new  trial,  on  the 
ground  of  the  rejection  of  J9.'s  evidence,  was  refused,  {e) 

So  that  the  Court  assumes  jurisdiction  to  consider  of  and 
determine  on  the  probable  weight  and  influence  of  evidence 
upon  the  jury,  notwithstanding  the  absolute  right  of  the  party 
to  take  the  opinion  of  the  jury,  and  not  merely  of  a  Court  upon 
the  aggregate  weight  of  the  evidence.  In  this  view,  the  most 
constitutional  course  of  proceeding,  when  admissible  evidence 
has  been  rejected,  is  for  the  Court  to  direct  a  new  trial.  (/) 

Where  in  an  action  to  try  the  validity  of  a  trust  deed,  a  ver- 
dict was  found  for  the  plaintiff,  the  Court  held  that  as  justice 
had  been  done,  the  defendant  was  not  entitled  to  a  new  trial, 
on  account  of  the  admission  of  the  testimony  of  the  attorney, 
who  had  prepared  the  deed  on  the  retainer  of  the  trustees, 
though  one  of  the  trusts  of  which  was  to  defi'ay  the  charges  of 
preparing  the  deed,  and  though  the  witness  was  defendant  in 

(6)  Jana  and  others  t.  Sheares,  4  Ad.  360 ;  2  Har.  &  Wol,  51,  S.  C. 
&  £1. 8St.  (/)  Cr«ue  ▼.  Barrett,  1  Cr.  M.  &  R. 

(e)  Turner  t.  Peane,  1  T.  R.  717.  919 ;  6  Ncv.  &  M.  131 .  cilcs  Doe  d.  Lard 

(d)  Hemming  v.  English,  1  Cr.  M.  5c  Teynham  v.  Tyler,  6  Bing.  561 ;  4  Moore 
R.  568 ;  5  Tyrw.  185,  S.  C.  &  P.  377. 

(e)  Slegg  V.  PhUlijn,  6  Nev.  &  Man. 
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CHAP.  III. 

Motions,  &c. 
FOR  New 
Trials. 


another  action,  his  success  in  which  depended  on  the  validity 
of  the  deed,  {g) 

If  the  only  evidence  on  the  proceedings  of  the  act  of  bank- 
ruptcy  is  the  evidence  of  the  bankrupt,  and  no  objection  is 
made  at  the  trials  it  is  not  any  ground  for  a  new  trial.  (Ji) 


6.  Fault  of 
Jury, 
Uil^,  Verdict 
against  weight 
of  evidence. 


6.  Fault  of  Jury, 

When  a  verdict  appears  to  be  against  the  weight  of  evidence, 
the  Court  will  grant  a  new  trial  in  an  action  for  criminal  con- 
versation^ although  the  verdict  had  been  for  the  defendant  (t) 
Tindal,  C.  J.  observed,  ^'  We  agree  that  in  every  case  in  which 
the  verdict  has  turned  upon  a  question  of  fact,  which  has 
been  submitted  to  a  jury,  and  there  is  no  objection  to  the 
verdict,  except  that  it  is  found  in  the  opinion  of  the  Court 
against  the  weight  of  evidence,  the  Court  ought  to  exercise  not 
merely  a  cautious,  but  a  strict  and  sure  judgment,  before  they 
send  the  case  to  a  second  jury.  The  general  rule,  under 
such  circumstances,  is,  that  the  verdict  once  found  shall  stand ; 
the  setting  it  aside  is  the  exception,  and  ought  to  be  an  ex- 
ception of  rare  and  almost  singular  occurrence.  The  argument 
before  us  has  gone  the  length  of  contending,  that  if  we  send 
this  case  to  a  second  trial,  we  invade  the  province  of  the  jury, 
and  in  the  particular  instance  before  us  almost  insure  a  verdict 
against  the  defendant.  I  cannot  conceive  how  the  benefit  of 
trial  by  jury  can  be  in  any  way  impaired  by  a  cautious  and 
prudent  application  of  the  corrective  which  is  now  applied  for ; 
on  the  contrary,  I  think  that  without  some  power  of  this  na- 
ture, residing  in  the  breasts  of  the  Court,  the  trial  by  jury 
would,  in  particular  cases,  be  productive  of  injustice,  and  the 
institution  itself  would  suffer  in  the  opinion  of  the  public.  And 
with  respect  to  this  particular  case,  I  can  never  persuade  my- 
self that,  in  the  cautious  manner  in  which  we  express  ourselves 
as  to  the  former  verdict,  a  second  jury  will  not  exercise  their 
judgment  upon  the  facts  brought  before  them,  with  as  perfect 
freedom  and  with  as  little  bias  as  if  the  investigation  was  for  the 
first  time  brought  before  that  tribunal. 

*'  Strong  observations  have  been  made,  that  we  cannot  have 
the  opportunity  of  giving  an  opinion  on  the  demeanour  of  the 
witnesses  at  the  trial.  It  is  an  observation  which  would  apply 
to  every  case  of  a  motion  to  the  Court  as  to  some  of  the  judges, 


{g)  Hudwn  ▼.  Revett,  5  Bing.  368  ;  2 
M.  &P.663. 
(h)  Jacobi  r.  Latour,  t  Moore,  203 ; 


b  Bing.  131. 

(0  Meliny,  Taylor,  S  Hodg.  itS',  5 
Bing.  N.  C.  109,  S.  C. 
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if  not  as  to  all.     But  in  this  case  the  learned  jiulge  who  pre-     CHAP.  III. 
sided  at  the  trial  had  that  opportunity ;  and  he  has  reported  to   ^?or  Niw  *'* 
us  that  he  is  not  satisfied  with  the  verdict,  a  course  which  has       '^'»'^'^»- 
in  it  no  novelty  whatever,  but  has  been  the  constant  practice 
from  the  earliest  time  at  which  new  trials  have  been  granted, 
and  is  acted  upon  every  day.     I  shall  therefore  content  myself 
with  saying,  that  the  present  case  appears  to  us,  in  some  of  its 
circumstances,  of  a  very  extraordinary  character  and  nature, 
and  that,  as  the  evidence  now  stands,  the  verdict  appears  to  us 
so  much  against  the  weight  of  the  evidence,  that  before  we  can 
feel  satisfied  in  giving  the  judgment  of  the  Court  for  the  de- 
fendant, upon  the  verdict  which  he  has  obtained,  we  think  the 
facts  of  this  case  ought  to  be  reconsidered  by  a  second  jury." 

In  trover  to  recover  a  watch,  the  defendant  pleaded  that  it 
was  not  the  property  of  the  plaintiff.  It  appeared  that  the 
watch  had  formerly  been  the  property  of  the  father  of  the 
plaintiff  and  defendant,  who  were,  two  brothers.  The  defend- 
ant put  in  evidence  letters  of  administration  of  his  father's 
effects,  which  had  been  granted  to  him :  held  that  the  plain- 
tiff, in  answer  to  this  evidence,  was  entitled  to  give  evidence  of 
conversations,  in  which  the  deceased  had  stated  that  he  had 
given  the  watch  to  the  plaintiff,  (k) 

In  an  action  of  libel,  where  the  meaning  of  the  publication 
proved  is  not  beyond  all  question,  the  jury  may  put  their  own 
construction  and  find  for  the  defendant,  although  the  judge 
give  them  his  decided  opinion  that  the  publication  is  libellous.  (/) 

The  Court  refused  to  grant  a  new  trial  in  the  Sheriff's 
Court,  upon  the  ground  that  the  under-sheriff  refused  to  allow 
the  defendant's  attorney  to  cross*examine  some  of  the  plain- 
tiff's witnesses,  it  appearing  that  the  cross-examination  was  un- 
necessary :  and  it  seems  that  the  Court  will  not  require  an  under- 
sheriff  to  make  an  affidavit  of  circumstances  which  occurred  at 
the  trial,  (m) 

But  in  an  action  against  a  defendant,  a  third  person,  sued 
under  the  statute  11  G.  2,  c.  19,  s.  3,  for  double  value,  for  as- 
sisting a  tenant  in  carrying  off  and  concealing  his  goods  and 
chattels :  it  was  held,  that  afler  a  verdict  for  the  defendant,  the 
Court  of  Exchequer  might,  notwithstanding,  grant  a  rule  call- 
ing on  him  to  show  cause  why  there  should  not  be  a  new  trial, 
where  the  jury  had  found  for  the  defendant  against  the  evi- 
dence reported  to  have  been  given  in  the  cause,  (n) 

(<c)  Smith  V.  Snuth,  i  Hodges,  130.  (m)  Power  v.  Horton,  S  Hoclg.  14. 

(0  Empion  r.  Fairford,!  Wilm.  WoU.  (n)  Stanley  v.  Wharton,  8  Price,  SOI. 

&  Dav.  10. 
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CHAP.  til.        Where  trespass  is  brought,  which  involves  a  question  of  right 
for'nbw       *^  land,  and  evidence  of  acts  of  ownership  is  given  on  both 

Trials.       sides,  and  a  verdict  is  found  contrary  to  the  direction  of  the 

judge,  in  which  he  stated  that  he  considered  the  eyidence  on 
one  side  to  preponderate,  the  Court  will  grant  a  new  trial ;  (o) 
and  on  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence  and  the  direction  of  the 
judge,  the  Court  of  Exchequer  will  not  suffer  affidavits  to  be 
read  which  impute  improper  motives  to  the  jury  in  finding  their 
verdict,  (p) 

If  on  an  issue  directed,  the  judge  certifies  that  the  weight  of 
evidence  was  against  the  verdict,  the  Court  will  order  a  new 
trial,  (y) 

A  new  trial  was  granted  although  there  was  evidence  on  both 
sides,  because  all  the  witnesses  subscribing  to  a  release  were 
not  called  and  examined,  &c.  (r) 

It  is  not  in  every  case  where  the  evidence  seems  to  prepon- 
derate against  the  verdict,  that  the  Court  will  grant  a  new 
trial,  (s) 

There  shall  be  no  new  trial  where  the  verdict  is  neither 
against  evidence  nor  law.  (0 

Nor  where  the  verdict  is  against  evidence,  if  found  for  the 
defendant,  and  the  action  be  vexatious,  (u) 

Nor  where  a  verdict  in  an  action  for  slander  is  clearly  against 
evidence,  if  the  damages  on  a  right  verdict  could  have  been 
only  trivial,  (ar) 

And  the  same  rule  applies  though  the  action  be  for  a  debt.(y) 

If  the  jury  find  that  words  directly  charging  the  plaintiff 
with  being  a  murderer,  and  having  murdered  his  brother,  were 
spoken  by  the  defendant,  but  not  maliciously,  on  which  a  ver- 
dict be  recorded  for  the  defendant,  the  Court  will  not  grant  a 
new  trial  on  the  ground  th:it  it  was  a  verdict  against  evidence, 
although  it  had  been  proved  on  the  trial  that  the  words  were 
spoken  in  anger,  and  it  appeared  that  the  plaintiff  had  the 
misfortune  to  have  been  the  occasion  of  his  brother's  death  by 
an  unlucky  accident,  (z) 

Though  the  verdict  be  against  evidence  and  the  strict  rule 
of  law,  yet  a  new  trial  shall  not  be  granted  merely  to  gratify 
litigious  passions,  {a) 


(o)  Cooke  V.  Green,  11  Price,  736.  (f)  Hankey  v,  Trolman,  1  W.  Bin.  1. 

(p)  Id.  ibUL  (m)  Macrow  v.  ffuU,  1  Burr.  11. 

(q)  Lord  Faulconberg  v.  PicrcCt  Amb.  (x)  Mursh  v.  Bouter,  2  \V.  m.  851. 

210.  (v)  Armstnmg  v.  Frte,^  Hodges,  197. 

(r)  Nmrii  ▼.  Freeman,  3  VVIIs.  38.  (s)  WiUm  ir.  Slephmun,  9  Price,  fSf. 

(i)  Anon,  Lofft,  147.  (a)  Farewellv,  Chaffey,  1  Burr.  5i. 
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Nor  where  the  jury  have  found  for  the  defendant  against    CHAP,  iir. 
eTidencey  if  the  plaintiff  appear  to  have  received  no  teal  in-      ^{Tnkw  ^' 

jary.  (A)  Trials. 

So  in  an  action  for  a  malidous  prosecution,  (c) 

Where  from  the  testimony  before  the  Court,  upon  the  re- 
port it  does  not  clearly  appear  tliat  the  finding  of  the  jury  was 
against  the  weight  of  the  evidence*  or  that  it  is  necessary  to 
the  justice  of  the  case  that  there  should  be  a  new  trial,  or  that 
the  result  woaid  or  ought  to  be  different,  the  Court  will  not 
disturb  a  verdict,  (d) 

Where  the  jury  have  found  a  verdict  for  the  plaintiff,  upon 
a  presumption  contrary  to  evidence,  the  Court  will  not  grant  a 
new  trial,  if  the  plaintiff  be  entitled  to  recover  in  conscience 
and  equity.  («) 

Nor  where  the  damages  recovered  are  under  <£30,  unless 
(he  conduct  of  the  jury  has  been  quite  outrageous.  (/) 

Nor  on  account  of  a  verdict  being  against  evidence,  where 
the  damages  to  be  recovered  would  not  exceed  5Z.  (g) 

Where  a  judge  left  as  a  question  for  the  jury  a  point  which, 
upon  the  evidence,  could  only  be  determined  one  way,  and  the 
jury  found  a  verdict  against  the  evidence,  the  Court  refused  to 
grant  a  new  trial  otherwise  than  upon  payment  of  costs.  (A) 

Where  the  jury  have  incorrectly  and  contrary  to  the  judge's 
direction  found  for  the  defendant,  the  Court  will  not  grant  a 
new  Mai  to  enable  the  plaintiff  to  recover  nominal  damages 
ODly.(«) 

A  verdict  certified  by  (he  judge  to  be  entirely  to  his  satisfac* 
Houy  is  never  suffered  to  be  impeached,  as  contrary  to  evidence, 
by  affidavit ;  and  though  the  jury  state  the  particular  evidence 
on  which  they  find  the  fact,  yet  this  is  only  surplusage,  and 
will  not  vitiate  the  verdict,  {k) 

A  new  trial  was  refused,  though  the  chief  justice  reported 
that  the  strength  of  evidence  was  against  the  verdict.  (Z) 

Where  there  was  evidence  on  both  sides,  a  new  trial  was  re- 
fused, although  the  verdict  was  against  the  opinion  of  the  judge 
who  tried  the  cause,  (m) 


(h)  Bmrtm  t.  Thampion,  8  Burr.  664 ;  (g)  RcbgrU  v.  Karr,  1  Taunt.  495. 

3  Ld.  Ken.  375.  {h)  Deed.  Smith  r.  Pike,   1   Nev.  & 

(c)  Norrii  w.  Tvler,  Cowp.  37.  M.  385  ;  3  B.  &  Ad.  738. 

(i)  DttMfe  T.  Heoiatek,  13  Price,  9f6  ;  (i)  Hanis^.  Jmes.  1  M.  &  Hob.  173» 

M'Oel.  85.  in  banc. 

(e)  W*ann9»H  ▼.  f^yne,  4  T.  R.  468.  (k)  Plnnket  ▼.  Tufrd  Kingsland,  7  Bro. 

Smw  point  hdd  in  Common  Pl^as,  Cox  P.  C.  404. 

*.  KiicAa,  1  B.  &  P.  336.  (i)  Swain  v.  Hail,  3  Wits.  45. 

(/)  Manning  v.   Underwood^   M'Clef.  (m)  ilnon.  1  Wils.  32. 
A  y.  f66, 

b2 


&2  MOTIONS^  &C.  FOR  NEW  TRIALS. 

CHAP.  III.        The  Court  will  not  grant  a  new  trial  in  a  penal  action, 

for^New  ^'    where  the  verdict  has  passed  for  the  defendant  on  the  ground 

Trials.        of  its  being  against  the  evidence. (w)     But  if  against  law  it 

would  be  otherwise,  and   this   although  no   misdirection  by 

judge,  (o) 

Where  on  an  issue  in  a  suit  in  equity  for  small  tithes,  insti- 
tuted by  a  lay  impropriator,  claiming  against  persons  who  set 
up  a  title  by  grant  in  another,  also  claiming  by  lay  title  to  the 
tithe  of  the  particular  lands  in  their  occupation,  the  jury  found 
a  verdict  for  the  defendant,  the  Court  refused  to  disturb  it,  on 
motion  for  a  new  trial,  made  upon  the  ground  that  the  evi- 
dence, chiefly  documentary,  was  wholly  with  the  plaintiffs,  and 
that  the  learned  judge  had  misdirected  the  jury  in  respect  of 
the  legal  doctrine  of  presumption  of  right,  as  applied  to  tithe 
cases,  (p)  And  it  would  appear  that  when  a  sufficient  reason 
for  a  verdict  exists  in  a  material  defect  of  proof  by  the  failing 
party,  the  Court  will  not  grant  a  new  trial,  though  the  verdict 
is  against  the  other  evidence  in  the  cause,  and  the  deficiency 
was  not  discovered  at  the  trial,  (q) 

In  a  case  where  there  has  been  conflicting  evidence  the  Court 
will  not  grant  a  new  trial  merely  because  a  jury  might  have  been 
warranted  in  giving  a  verdict  the  other  way.  When  there  is 
evidence  on  both  sides  it  is  not  the  practice  to  set  aside  a  ver- 
dict, because  the  Court  may  form  an  opinion  as  to  the  weight 
of  the  evidence  different  from  the  opinion  of  the  jury,  and  to 
send  such  a  case  to  a  new  trial  would  be  an  invasion  of  the 
province  of  the  jury,  and  under  circumstances  so  peculiar, 
would  insure  a  verdict  for  the  plaintiff;  a  course  for  which,  in 
trials  of  this  kind,  there  was  less  occasion  than  in  any  other,  in- 
asmuch as  an  opinion  upon  the  guilt  or  innocence  of  the  ac- 
cused must  be  formed  in  a  great  measure  from  the  appearance 
and  demeanour  of  the  witnesses,  of  which  the  jury  were  spec- 
tators, but  of  which  the  Court  above  must  be  entirely  igno* 
rant,  (r) 

sndly.  Verdict       Where  the  jury  in  a  penal  action  have  found  a  verdict  for 
ag»iiist  aw.       ^1^^  defendant  through  a  misapprehension  of  the  law,  the  Court 


(n)  Brooke  q.  t.  v.  MiddUton,  10  East,  (q)  Damn  v.  MorgaUy  I  Tvr.  457 ;  1  C. 

268  ;  1  Campb.  460.  &  J.  587  ;  1  Price's  P.  C.  77. 

Co)  Gregortf  V.  Tii/s,  i  Crom.  M.  5t  (r)  McWm  v.  TayUft,  S  Biog.  N.  C. 

Rus.  310.  110,  111.    And  see  observations  of  Tin- 

(p)  Rittgrose  v.  Todd,  12  Price,  650.  del,  C.  J.  ante,  48. 
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will  grant  a  new  trial  though  the  mistake  did  not  proceed  from    CHAP.  III. 

any  misdirection  of  the  judge,  {s)  ^^for  Nkw""' 

Where  upon  the  facts  proved  an  inference  of  law  arises  on       Tbials. 

a  statute  not  recollected  at  the  trial,  the  Court  will  sometimes 
grant  a  new  trial  though  the  point  was  not  taken  below.  (C)  So 
a  new  trial  was  granted  where  the  jury  had  drawn  a  wrong 
conclusion  on  facts  admitted  on  both  sides,  (u)  And  where  the 
tenant  of  a  house  omitted  to  deliver  up  possession,  his  term 
having  expired,  after  a  regular  notice  to  quit,  and  his  landlord, 
in  his  absence,  broke  open  the  door  and  took  possession,  and 
some  articles  of  furniture  remained  in  the  house,  and  the  tenant 
obtained  a  verdict  against  the  landlord,  in  an  action  of  trespass 
for  the  entry,  the  Court  of  Common  Pleas  granted  a  new  trial 
on  the  ground  that  the  landlord  had  a  right  of  entry,  (x)  And 
a  new  trial  of  an  issue  was  directed  in  a  tithe  suit,  it  appearing 
that  the  verdict  had  been  obtained  by  surprise  and  against  the 
opinion  of  the  learned  judge  who  tried  it,  the  verdict  being 
also  contrary  to  the  opinion  of  the  equity  judge,  (y)  And 
where  in  an  action  for  use  and  occupation,  the  jury  found  a 
verdict  for  IIZ.  only,  but  contrary  to  the  opinion  of  the  judge, 
the  Court  refused  to  grant  a  new  trial  unless  it  appeared  that 
such  verdict  was  founded  on  a  mistake  of  law,  (z)  And  a  new 
trial  was  refused  where  the  judges  difiered  on  a  point  of  usury, 
but  where  it  had  been  distinctly  left  to  the  jury  to  say  whether 
the  parties  had  acted  in  the  transaction  bon^  fide,  or  with  an 
intention  of  allowing  more  than  legal  interest,  (a)  So  in  an  ac- 
tion against  a  magistrate  for  a  distress  under  a  regular  convic* 
tton,  but  by  a  warrant  informal  in  not  setting  out  the  jurisdic- 
tion, the  Court,  after  a  verdict  for  the  defendants,  refused  to  grant 
a  new  trial,  the  objection  to  the  warrant  not  having  been  dis* 
tinctly  taken  at  the  trial,  and  being  strictissimi  juris,  (b) 

The  affidavit  of  a  juror  that  the  jury  having  been  divided  Srdly.  Tossing 
tossed  up f  SLud  that   the  plaintiff  had   won,  was  rejected,  be- "P'  ' 

cause  such  conduct  is  a  very  high  misdemeanor  in  all  the  jury- 
men, and  the  Court  must  derive  their  knowledge  from  some 
other  source  than  the  party  implicated,  (c)     And  the  Court  of 

(0  Gregory  ▼.  Tuffs,  1  C.  M.  &  R.  (y)  Willct  v.  Farrer,  3  Y.  &  J.  261. 

3\0.  (s)  Green  v.  Speakman,  8  Moore,  339. 

(t)  Ritchie  V.  Bousfield,  7  Tauut.  309.  (a)  Solarte  v.  Melville,  7  B.  &  C.  430; 

(tt)  Bright  V.  Eynon,  1  Burr.  390  ;  2  1  M.  &  R.  198. 

Lord  Km.  53.  (^)  T*ciipi'ase  v.  Johns,  3  Ncv.  &  M. 

(x)  Turner  v.  Meymolt,  1  Bing.   158  ;  37d. 

7  Moore,  574.  (s)  ^«'»«  ▼.  Delaval,  1  T.  U.  11. 


^ 
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Common  Pleas  will  not  set  aside  a  verdict  upon  the  affidavit  of 
a  juryman  that  it  was  decided  by  lot.  {d)    Nor  can  an  affidavit 
tending  to  impeach  a  verdict  through  the  misconduct  of  one  of 
the  jurors  be  received  after  trial,  {e)    And  a  subsequent  confes- 
sion of  a  juryman  to  the  defendant's  attorney,  that  the  jury  drew 
lots  which  six  of  them  should  determine  the  verdict,  and  not 
otherwise  proved  to  the  Court,  is  no  ground  for  a  new  trial.(/) 
Nor  is  an  admission  by  a  jhryman  that  the  verdict  was  given  by 
mistake,  when  made  after  they  had  separated,  though  on  the 
day  of  trial,  (g)    Nor  are  subsequent  declarations  of  jurymen 
after  a  general  verdict  given  according  to  the  merits  of  the 
case.  (A)     A  mistake  in  juror's  name  in  the  panel  is  no  ground 
for  a  new  trial,  (i)     Where  a  judge  directs  a  jury  that  they  are 
clearly  bound  to  find  a  verdict  for  one  party,  and  no  objection 
is  taken  to  the  entering  of  the  verdict  for  that  party,  the  Court 
will  not  grant  a  new  trial  upon  the  affidavit  of  a  jaryman,  stat- 
ing  that  the  jury  had  not  concurred  in  such  veirdict.  {k)    A 
new  trial  will  not  be  granted  after  a  verdict  agreeably  to  justice 
although  irregular  in  form,  (/)    The  statute  2  8c  3  £d.  6,  c.  13, 
is  a  remedial  act,  and  in  an  action  thereon  the  Court  will  grant 
a  new  trial  for  a  mistake  of  the  jury,  (m)  The  affidavits  of  in- 
dividual jurors  to  impugn  a  verdict  recorded,  on  the  ground 
that  it  was  not  given  with  their  assent,  arc  not  receivable,  but 
the  affidavits  of  bystanders  as  to  what  passed  within  their  know-- 
ledge  touching  the  delivery  of  the  verdict,  and  the  dissent  of  some 
of  the  jury  at  the  time,  are  admissible,  and  if  the  Court  see  reason 
to  think  that  some  of  the  jury  may  not  have  heard  what  passed 
at  the  time  of  delivei*ing  the  verdict  by  the  foreman,  they  wUl 
direct  a  new  trial,  and  will  not  at  defendant's  request  ooerely  va- 
cate the  verdict  in  order  that  it  may  be  tried  by  the  same  panel 
as  if  no  trial  had  taken  place,  (n)     So  affidavits  of  jurymen  may 
be  received  on  an  application  for  setting  aside  their  inquisition, 
on  the  ground  of  their  having  allowed  interest  where  the  facts 
of  the  case  formed  the  subject-matter  of  the  affidavit,  (p) 


4th]y.  False  or       Where  at  the  trial  the  plaintiff's  attorney  swore  to  a  conver- 
inony.  sation  with  a  witness  for  the  defendant,  who  had  denied  ever 


(d)  Owen  v.  WarburUm,  1  N.  R.  S20. 

(e)  Hindu  v.  Birch,  1  Moore,  455. 
(/)  Aylett  V.  Jetoell,  2  H.  Blac.  1299. 
Ig)  Davis  ▼.  Taylor,  t  Chit.  268. 

(Jk)  Clark  V.  Suvcnson,  3  II.  Blue.  803. 

(f)  Dickinson  v.  Stake,  7  Bro.  P.  C. 
177. 

(^k)  Saville  v.  Famham,  2  M.  6c  R. 


216. 

(I)  AyUtt  V.  Lowe,  2  W,  Bla.  1221 ;  S. 
P.  Holloioay  v,  Hewitt,  Lofl't,  232  ;  Anm» 
Loin,  521. 

(m)  Lord  SeUea  v.  PowtU,  6  Taunt. 
297. 

(n)   Rex  V.  WootUr,  6  M.  &  Scl.  366. 

(o)  MiUom  V,  Hayxoard,  9  Price,  134. 
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speaking  to  hini>  and  upon  a  verdict  being  found  for  the  plain- 
iiff  the  judge  coininitled  the  witness  for  perjury,  and  the  at- 
torney having  afterwards  stated  to  the  judge  that  he  might 
have  been  mistaken,  the  Court  granted  a  new  trial>  and  directed 
the  costs  of  the  former  trial  to  be  paid  by  the  attorney,  {p) 

So  the  Court  of  Common  Pleas  granted  a  new  trial  on  an 
affidavit  of  a  material  witness  that  he  had  made  a  mistake  in 
giving  his  testimony,  {q) 

Where  a  plaintiff  was  nonsuited  because  an  agreement  ap« 
peared  by  the  defendant's  evidence  to  contain  more  than  the 
proper  nmnber  of  words  for  the  stamp  it  bore,  but  it  after- 
wards turned  out  that  the  witness  called  at  the  trial  bad  mis- 
couRted  the  number  of  words,  the  Court  granted  a  new  trial 
on  affidavit  of  that  fact,  (r) 

The  Court  will  not  in  general  grant  a  new  trial  on  the  ground 
that  a  witness  became  agitated  and  confused  during  the  exami- 
nation, and  gave  bis  evidence  contrary  to  truth  from  the  effects 
of  a  sndden  paralytic  affection,  {s) 

The  mere  cmitradiction  of  witnesses  is  not  alone  a  sufficient 
ground  for  a  new  trial,  although  the  judge  directed  the  jury 
contrary  to  their  finding,  (t) 

Nor  the  mere  affidavit  of  one  party  contradicting  the  wit-* 
nesses  on  the  other  side,  {u) 

It  is  now  perfectly  settled  that  a  juror  cannot  give  a  verdict 
founded  upon  his  eum  private  knowledgej  for  it  could  not  be 
known  whether  the  verdict  was  according  to  or  against  tlie  evi- 
dence ;  it  is  very  possible  that  the  private  grounds  of  belief 
might  not  amount  to  legal  evidence.  And  if  such  evidence 
were  to  be  privately  given  by  one  juror  to  the  rest,  it  would 
want  the  sanction  of  an  oath,  and  the  juror  would  not  be  subject 
to  cross-examination,  {x) 
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Motions,  &g. 
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Where  the  judge  being  of  opinion  that  the  plaintiff^  bad  ^ihiy.  Noncon- 
made  out  no  title,  directed  a  verdict  for  the  defendant,  and  all  ju^r. 
the  jury  were  present,  and  no  objection  was  made  at  the  time 
of  entering  the  verdict ;  the  Court  refused  an  application  for 
a  new  trial  on  the  affidavit  of  a  juror  that  he  had  not  concur- 
red in  the  verdict,  (y) 


(p)  Truthody  v.  Braiut  9  Price,  77. 
(9)   "ELithardton  v.  Fither,  7   Moope, 
546  ;  1  Bing.  145. 
(r)  Dudley  r.  Robins,  3  C.  &  P.  36. 
(<)  Ridurdi  v.  Hammond,  M*Clel.  179. 
(0  Sfragua  r.  MUektU,  2  Chit.  S71. 


(u)  Feix  V.  Parkinson,  4  Taunt.  6iO. 

(x)  1  Stark.  £vid.  477. 

(y)  SuvUle  v.  Lord  Famhtttn,  3  M.  & 
Ry,  216;  1  Stark.  £v.  td  ed.  Appendix, 
541. 
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CHAP.  III.        If  a  juror  know  any  fact  material  to  the  issue  and  privately 

^ViR^Lw^'  state  such  fact  to  his  co-jurors  it  would  be  a  ground  of  motion 

TBiALg.       for  a  new  trial,  (ar)  unless,  indeed,  it  should  appear  that  the 

verdict  was  supported  by  the  other  evidence,  which  was  legally 

given,  {z) 


7.  When  not 
granted  in  ge- 
neral. 


New  trial  at  in- 
stance of  de- 
fendant whose 
GoanscI  omitted 
to  calJ  evideoce. 


7.  What  not  aground  for  Motion  for  a  New  Trial. 

It  is  not  any  ground  for  moving  for  a  new  trial  that  too  great 
eftect  was  given  to  the  evidence  in  the  learned  judge's  direc- 
tion ;  for  if  that  objection  were  allowed  it  would  open  a  door 
to  applications  for  that  purpose  to  an  extent  incalculable,  (a) 

Where  the  plaintiff  replies  one  matter  to  a  special  plea  the 
Court  will  not  set  aside  a  verdict  found  upon  an  issue  joined  on 
such  replication  upon  an  affidavit  showing  another  answer  to 
the  plea,  which  was  not  replied,  {b) 

Where  a  verdict  has  been  found  with  damages,  in  an  action 
for  defamation  for  words  imputing  felony,  the  Court  will  not 
stay  the  proceedings  or  grant  a  new  trial,  on  the  ground  that 
since  the  trial  the  plaintiff  has  been  convicted  and  attainted  of 
the  same  felony ;  a  fortiori^  where  the  defendant  has  been  exa- 
mined as  a  witness  upon  the  trial  of  the  indictment,  (c) 

The  Court  will  not  interfere  upon  motion  to  give  that  relief 
to  which  it  is  suggested  that  the  parties  applying  would  be 
entitled  under  an  audita  querela,  unless  upon  the  facts  appear- 
ing on  the  affidavit  it  is  clear  that  the  party  would  be  entitled 
to  such  remedy,  (d) 

Where  the  question  has  never  been  fully  before  the  jury  a 
new  trial  will  be  granted,  {e) 

As  where  the  plaintiff  was  nonsuited  on  the  ground  that  there 
was  no  special  memorandum  affixed  to  the  declaration,  and  the 
writ  was  not  in  Court  to  prove  the  exact  time  of  the  commence- 
ment  of  the  action,  the  cause  of  which  accrued  after  the  first 
day  of  the  term,  the  Court  granted  a  new  trial  on  payment  of 
costs.  (/) 

A'ad  where  upon  the  plaintiff's  evidence  the  judge  intimates 
a  strong  opinion  in  favour  of  the  defendant  upon  a  point  deci- 


(z)  See  And.  521  ;  1  Stark.  2nd  ed. 
477. 

(a)  Per  Tindal,  C.  J..in  Simpion  v.  Clay- 
ton, 1  Hodges,  463  j  2  Scott,  691  j  and  2 
Bing.  N.  C.  467,  S.  C. ;  Attorney-Gene' 
ral  V.  Good,  M'Clcl.  &  Y.  286,  S.  P. 


(b)  Dodtworlh  v.  Blancliard,  2  Nev.  & 
1VI.549. 

(c)  Symons  v.  Blake,  2  C.  M.  &  R. 
416. 

(d)  Ibid, 

(e)  R,  V.  Maiden,  4  Burr.  2135. 
(/)  Smith  V.  Cuff,  2  Chit.  «7J. 
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sive  of  the  cause,  and  in  consequence  of  such  intimation  the    CHAP.  Iir. 
defendant's  counsel  oniits  to  call  evidence  in  support  of  a  dif-      ,on  New 
ferent  point  intended  to  be  raised  by  way  of  defence,  the  Court       '^'*'^"' 
will  direct  a  new  trial,  but  will  not  order  a  verdict  to  be  entered 
for  the  plaintiff,  (g) 

If  the  plaintiff  be  nonsuited  through  the  mistake  of  his  witness  Misuke  of 
in  a  material  circumstance  a  new  trial  ought  to  be  granted.  (A)  *'^"^''' 
As  where  in  an  action  on  a  policy,  the  defendant,  by  the  7niS' 
take  of  his  witness^  failed  in  producing  the  necessary  document 
from  the  Admiralty  for  proving  a  breach  of  the  Convoy  Act,  the 
Court  of  C.  P.  granted  a  new  trial,  in  order  to  let  him  into  this 
defence,  after  verdict  found  for  the  plaintiff  on  the  merits,  {i) 

And  a  rule  nisi  for  a  new  trial  was  granted  where  a  witness  Absence  ofa 
was  absent,  and  called  upon  his  subpoena,  but  did  not  appear  '•'^"*"' 
until  just  before  the  verdict  was  taken,  {k)  So  the  Court 
granted  a  new  trial  on  payment  of  costs,  where  the  plaintiff  had 
been  nonsuited,  in  an  action  against  the  acceptor  ofa  bill  of  ex- 
change, by  reason  of  the  accidental  absence  of  the  witnesses 
subposned  by  him  to  prove  the  handwriting  of  the  defend- 
ant. (/) 

And  where  a  plaintiff  had  been  nonsuited  on  the  ground  of  Absence  of  ma- 
the  nonproduction  of  a  bill  of  exchange,  the  Court  granted  a  *«"«*  <^<»<^"™«*^^' 
new  trial  upon  an  affidavit  stating  that  the  bill  bad  been  out  of 
the  jurisdiction  of  the  Court,  had  been  sent  for  in  due  time, 
but  not  received  until  too  late  for  the  trial ;  and  that  it  was 
then  in  the  plaintiff's  possession,  (m) 

Upon  payment  of  costs,  the  Court  set  aside  a  nonsuit  founded  Absence  of  evi* 
upon  the  nonproduction  of  a  material  document,  which  being  butn'r°*'^°'d 
out  of  the  jurisdiction  of  the  court,  had  been  sent  for  in  due  in  time. 
time  but  had  not  arrived  until  after  the  trial,  {n) 

A  new  trial  is  never  granted  on  the  ground  that  the  party  did  Not  on  account 
not  give  evidence  which  he  might  have  produced,  (o)  ^fve'^e*^  i 

Nor  to  let  the  party  into  a  defence  of  which  he  was  apprised  his  power. 
at  the  first  trial,  (p) 

And  it  will  be  considered  that  papers  which  were  in  the  pos- 
session of  the  party,  and  which,  with  due  diligence,  might  have 


(g}  Sec  Fleming  v.  Simpson,  1  M.  &  R.  6  Ding,  753,  S.  C. 

S69.  (m)  Atkins  v.  Owen,  4  Nev.  &  Mao. 

{h)  De  Giou  v.  Dover,  2  Anst.  517.  123 ;  6  Nev.  &  Man.  229 ;  4  Ad.  &  El. 

(i)  WAguila  v.  Tobin,  2  Marsh.  265;  819. 

S.  C.  not  S.  P.  Holt,  185.  (n)  Ihid. 

(k)  Dee  d.  Clark  v,  Trapaud,  t  Chit.  (o)  Cooke  v.  Btrry,  I  Wils.  98. 

195.  00  y^riion  v.  Hankey,  2  T.  R.  1J3. 

(I)  i^illito  V.  Theed,  4  M.  &  F.  575  •, 
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CHAP.  HI. 

Motions,  &c. 

iron  New 

Trials. 


Witness  ubscnt 
by  contrivance 
of  opponent. 


If  verdict  pro- 
per on  the  whole 
evidence  ad- 
duced. 


New  trial  not 
granted  on  affi- 
davit  of  facts 
that  might  liave 
been  proved  at 
triaJ. 


been  produced,  are  not  in  the  nature  of  evidence  subsequently 
discovered  to  entitle  the  party  to  obtaiD  a  new  trial,  {q) 

So  where  a  policy  does  not  appear  on  the  face  of  it  to  be 
illegal,  a  new  trial  will  not  be  granted  to  let  the  defendant  into 
proof  that  it  was  so^  as  he  should  have  been  ready  prepared  to 
show  it  at  the  trial,  (r) 

Where  a  material  witness  for  the  plaintiff  is  prevented  from 
attending  by  the  fraud  and  practice  of  the  defendant's  attor- 
ney^ the  plaintiff  ought  to  apply  to  the  judge  to  put  off  the  trial, 
or  he  should  withdraw  the  record.  And  if  he  proceed  to  trial 
and  be  nonsuited,  the  Court  will  not  grant  a  new  trial,  {s) 

After  verdict  on  an  issue,  a  new  trial,  on  account  of  having 
further  evidence  to  produce  was  refused,  there  being  no  fraud 
or  surprise ;  but  the  evidence  having  been  kept  back  by  the 
party  applying,  though  the  Court  was  much  dissatisfied  with  the 
verdict,  {t)  So  after  a  full  trial  by  a  competent  jury,  if  no  fresh 
light  can  be  thrown  in,  a  new  trial  will  not  be  granted.  («) 
And  if  there  appear  on  the  whole  evidence  enough  to  sustain 
the  verdict  found,  independently  of  the  facts  brought  into 
doubt,  the  Court  will  not  interfere  and  order  a  new  trial  although 
the  right  be  bound,  {x)  Nor  will  the  Court  grant  a  new  trial 
to  let  in  evidence  negativing  the  consent  of  a  minor's  parent,  in 
an  action  depending  on  the  validity  of  a  marriage,  when  that 
evidence  might  have  been  produced  at  the  first  trial,  {y) 

The  Court,  on  a  motion  for  a  new  trial,  will  not  hear  an  affi- 
davit  of  any  facts  which  might  have  been  brought  forwau'd  at 
Nisi  Prius.  (z)  For  such  affidavit  of  feicts  which  might  have 
been  proved  before  a  jury,  ought  not,  on  principles  of  public 
policy,  to  be  received  or  acted  upon  by  the  Court  on  motions 
for  new  trials,  for  the  plaintiff  in  such  a  case,  if  his  application 
were  well  founded,  should  have  elected  to  have  been  nonsuited 
at  the  trial;  as  he  cannot  be  permitted  first  to  tahe  the  chance 
of  a  verdict  by  going  to  the  Jury,  and  reserving  to  himself,  in 
case  of  failure,  an  alternative  in  the  experiment  of  an  applica- 
tion to  the  Court  for  a  new  trial,  on  affidavits  impugning  the 
testimony  of  the  defendant's  witnesses,  (a) 

In  an  action  against  a  carrier  for  loss  of  a  parcel,  if  he  neg- 


(q)  Diion  v.  Graham,  5  Dowl.  '■267, 
(r)  Ght  V.  Mason,  1  T.  R.  84. 
($)  Turquand  v,  Dawion,  1  C.  M.  &  R. 
709. 

(0  Stoiiden  v.  Edtaardi,  1  Ves.  J.  135. 
(?()  Camden  v.  Covley,  1  W.  Bla.  418. 


(.t)  HaHwright  v.  Badham,  11  Price, 
383. 

(y)  Doe  d.  James  v.  Price,  1  M.  &  R. 
68S. 

(s)  Hope  V.  Atkins,  1  Price,  143. 

(a)  HarriiOH  v.  Harrison,  9  Fiice,  89* 
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feet  to  call  his  [)orier  to  disprove  the  loss,  the  Court  wiU  not  on    chap.  hi. 
motion  of  defeodant  direct  a  new  triaL  (b)  otioni, 


FOR  NBW 

Trials. 


8.  Discovery  of  new  Evidenee. 
A  new  trial  was  granted  on  affidavits  disclosing  a  conspiracy  o.  Discovery 

of  new 
dencc. 


by  plaintiff  to  defraud  the  defendants,  an  insurance  company,  °^  "*^^  ^** 


by  setting  fire  to  his  house,  which  defendants  had  endeavoured 
to  prove  at  the  trial,  but  had  not  had  sufficient  evidence ;  (c) 
though  the  Court  refused  to  grant  such  new  trial,  on  the  ground 
that  the  grand  jury  had  found  a  bill  against  the  plaintiff  for  the 
conspiracy,  (c)  So  the  discovery  of  new  evidence  by  the  attor- 
ney of  an  executor  defendant,  (then  absent  fVom  England) 
though  in  the  actual  custody  of  the  attorney  himself,  yet  not 
known  by  him  to  be  so,  is  a  ground  for  a  new  trial,  {d) 

A  new  trial  of  an  ejectment  was  granted  where  a  verdict  had  i^cw  trial  on 
been  found  for  the  defendant,  where  the  lessors  of  the  plaintiff  "*^5*''*"*°^'"'*" 

.  •  (afc*  on  pay- 

had  since  the  trial  discovered  that  they  had  conclusive  evidence  munt  of  costs. 

of  a  material  fact  (the  marriage  of  their  ancestor),  which  they 

failed  to  prove  at  the  trial,  in  consequence  of  mistaking  the 

Christian  name  of  the  person  to  whom  the  ancestor  had  been 

married,  and  where  it  was  expected  that  they  might  be  obliged 

to  enter  to  avoid  a  fine  intended  to  be  levied  before  a  new 

ejectment  could  be  brought ;  but  the  Court  would  only  grant  a 

new  trial  on  the  terms  of  payment  of  the  costs  of  the  former 

trial  and  of  the  application  for  the  new  trial,  (e) 

But  a  new  trial  was  refused  on  the  ground  that  the  grand 
jury  had  found  a  bill  against  plaintiff  for  a  conspiracy  to  de- 
fraud defendants,  though  granted  on  another  ground.  (/) 

Nor  is  the  discovery  of  new  witnesses  to  impeach  the  testi- 
mony of  a  witness  examined  on  the  former  trial  a  sufficient 
ground  to  grant  a  new  trial,  {g) 

9.  Where  granted  on  ground  of  Tricky  ^c. 

Where  a  verdict  has  been  obtained  by  a  firauditlent  trick,  or  9.  When  a 
tbe  party  defeated  is  taken  by  surprise  at  the  trial,  the  Court  ^*  n'groifnd'of 
win  grant  a  new  trial,  (h)  but  in  genef  al  without  costs,  ii)  ^  trick,  or  sur- 

^__^___ prise,  or  neg- 

_  _  .  lect. 

(6)  Bojjce  V.  Cftapmon,  2  Bing.  N.  C.  6 It;    1    Biag.  339,  S.  C.  ;   see  tupra, 

ttt ;  2  Scott,  365  ;  1  Hodges,  333,  S.  C.  n.  (e). 

(c)ThurteU  V.Beaumont,  3  Moore,  612;  (g)  Dickenson  v.  Blake,?  Bro.  P.  C. 

1  Biog.  339.  177. 

(ji)  Broadbead  v.  Marshall,  i  W.  Bia.  (A)  MS.  Enstcr  Term,  1814;   Ander- 

955.  *^»  V.  George,  1  Burr.  35«  ;  Edit  v.  East 

(e)    Weak  d.   Burge  v.   Callaway,  7  India  Company,  1  W.  Bla.  398 ;  Hewlett 

Price,  677.  v.  Crutchley,  5  Tftunh  fTT". 

(/)  IHuruU  ▼.   Beaumont,  8  Moore,         (t)  Anderton  v.  George,  1  Burr.  55f. 
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Motions  ^&c        ^^  where  a  veidict  is  taken  in  the  absence  of  a  party  and  his 
FOR  New     solicitor^  the  Court  of  Exchequer  will  in  some  instances  order 
^Jl'^:._  a  new  trial. (A) 

So  where  a  cause  which  was  meant  to  be  defended  was  called 
on  and  tried  as  an  undefended  cause,  in  consequence  of  the  de- 
fendant's attorney  neglecting  to  deliver  his  briefs,  the  Court 
granted  a  new  trial,  compelling  the  defendant's  attorney  to 
pay  the  costs  as  between  attorney  and  client  out  of  his  own 
pocket.  (Z) 

But  as  the  fact  of  a  cause  being  entered  in  a  written  list  of 
the  day  at  Nisi  Prius  is  notice  to  the  attorney  that  it  may  be  tried 
at  any  time  in  the  course  of  the  day,  and  such  cause  had  been 
for  several  days  in  that  list^  and  tried  out  of  its  order  as  an  un- 
defended cause,  in  the  absence  of  the  defendant's  attorney* 
though  the  Court  granted  a  new  trial,  they  did  so  only  on  the 
terms  of  the  payment  of  the  costs  of  the  former,  (m) 

So  where  in  an  undefended  cause  a  verdict  was  taken  for  the 
plaintiffs,  the  Court  granted  a  rule  nisi  for  a  new  trial  on  an 
affidavit  of  the  defendant's  attorney,  stating  that  he  had  not 
delivered  his  briefs,  conceiving  the  cause  to  stand  thirty-five  off> 
but  that  twenty-nine  of  those  were  special  jury  causes  and  con- 
sequently passed  over,  {n) 

It  seems  doubtful  whether  the  Court  will  grant  a  new 
trial  on  the  ground  of  surprise,  occasioned  by  a  witness  giving 
different  evidence  from  what  was  expected  by  the  party  calling 
him.  (o)  And  although  surprise  is  in  general  a  good  ground 
for  a  motion  for  a  new  trial,  and  affidavits  may  be  used  to 
establish  that  ground,  they  must  be  conclusive,  and  the  facts  in 
respect  of  which  the  evidence  creating  the  surprise  was  given 
must  be  such  as  the  verdict  may  be  mainly  attributable  to  their 
effect  upon  the  decision  of  the  cause,  (p) 

So  where  whilst  a  cause  stood  on  the  paper  for  trial,  the 
plaintiff  having  obtained  an  order  to  amend,  (which  was  in  fact 
^  unnecessary,)  the  defendant  took  out  a  summons  to  rescind  that 

order  for  irregularity,  and  an  order  to  that  effect  was  obtained ; 
and  whilst  the  second  order  was  in  discussion  at  chambers,  the 
cause  was  tried,  and  the  plaintiff  obtained  a  verdict,  the  Court 
refused  to  grant  a  new  trial  without  an  affidavit  of  merits,  {q) 

And  where  in  another  case  a  notice  of  trial  had  been  given 


(k)  Beatley  v.  ShopUigh,  1  Price,  201.  (n)  Lee  v.  Joseph,  1  Car.  &  P.  46. 

(0  De  Houfigiiey  v.   Peale,  3  TauiU.  (o)  Hewlett  v.  Cruchley,  5  Taunt.  277. 

484.  (p)  Harlwright  v.   Badham,  11  Price, 

{^m)  Fourdrinier  v.   Bradley^  3  13.  &  383. 

Aid.  328.  (9)  Clark  v.  Manns,  1  Dovil.  P,  C,  050, 
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for  the  sittings  after  Easter  Term,  and  in  the  notice  to  con-     CHAP.  III. 
tinue  Hilary  was  inserted  by  mistake  for  Trinity  Term;  and       ro»*Niw 
on  the  defendant's  failing  to  appear,  the  cause  was  taken  as       Irialb. 
undefended,  and  a  verdict  found  for  the  plaintiff,  the  Court 
refused  to  grant  a  new  trial,  there  being  nothing  to  show  that 
the  defendant  could  possibly  have  been  misled  by  the  erroneous 
continuance,  (r) 

And  where  in  an  action  for  goods  sold,  the  plaintiff  by  his  par- 
ticular claimed  a  sum  for  goods  sold  in  the  month  of  January, 
and  the  evidence  produced  was  of  goods  sold  in  the  month  of 
May,  and  it  appeared  that  the  defendant  had  dealt  with  the 
plaintiff  for  six  months  previous  to  that  period,  but  all  goods 
had  been  paid  for  up  to  the  month  of  May;  a  verdict  having 
been  found  for  the  plaintiff  the  Court  refused  a  rule  to  set  aside 
the  verdict  on  the  gi*ound  that  defendant  was  misled,  (s) 

And  in  an  action  on  a  bill  of  exchange,  after  a  verdict  for 
the  defendant  on  the  ground  that  the  bill  was  drawn  originally 
for  a  gambling  debt,  the  Court  will  not  grant  a  new  trial  upon 
affidavits  negativing  such  defence  where  there  has  been  no  sur- 
prise upon  the  plea,  {t) 

Nor  will  the  Court  grant  a  new  trial  upon  an  affidavit  by  the 
defendant  stating  that  he  was  kept  in  ignorance  by  his  late 
attorney  of  the  state  of  the  action,  that  he  had  a  good  defence 
upon  the  merits,  and  that  the  verdict  passed  against  him  by 
reason  of  the  negligence  of  such  late  attorney,  (u)  And  it  would 
seem  that  the  defendant's  only  remedy  is  by  action  against  the 
attorney  for  negligence,  (w) 

But  where  a  cause  was  set  down  in  the  written  list  at  Nisi 
Prius,  and  taken  out  of  its  turn  as  an  undefended  cause,  and 
was  tried  as  such,  in  the  absence  of  the  defendant's  counsel 
and  attorney,  who  were  instructed  to  defend ;  the  Court  refused 
to  grant  a  new  trial  without  an  affidavit  of  merits,  though  moved 
for  on  payment  of  costs,  (x) 

Nor  will  the  Court  grant  a  new  trial,  even  on  payment  of 
costs,  where  defendant  or  his  attorney,  having  an  opportunity 
of  trying,  permits  a  verdict  to  be  taken  against  him  as  in  an 
undefended  cause,  (y) 

And  the  Court  refused  to  grant  a  new  trial,  on  the  ground 
that  the  cause  had  been  called  on  in  the  absence  of  the  defend- 


er) Morgan  v.  Pearee,  9  Moore  &  S.  (u)  Moody  r.  Dick,  4  Nev.  &  Man.  348. 

t  j9.  («)  Blackhurst  r.  BtUmer,  I  D.  &  R. 

(s)  Hemming  ▼.  Crisp,  1  Mor.  &  Horl.  555;  5  Bar.  &  Aid.  907. 

23  (y)  Broach  ▼.  Coiterton,  7  Bing.  f  S4 ; 

(0  AUken  t.  HoweU,  1  Ner.  &  M.  191 .  4  M .  &  P.  867. 


m 


MOTIONS,  &C.  FOR  NBW  TRIALS. 


CHAP.  rii. 

Motions,  &c. 
FOR  Nbw 
TniALs. 


ant*s  attorney,  and  tbat  the  plaintiff's  case  had  been  gone  into^ 
no  one  appearing  on  the  other  side^  the  affidavit  on  which  the 
motion  was  founded  not  stating  that  any  htiefs  had  been  pre* 
pared  for  counsel.  (2r) 

So  although  a  witness  proves  a  fact  to  the  surprise  of  the 
other  party,  and  though  by  mistake  he  was  not  cross-exa- 
mined,  nor  was  any  evidence  given  to  contradict  him,  or  any 
observation  made  on  his  evidence,  it  is  no  ground  for  a  new 
trial,  (a) 

Nor  is  it  any  surprise  or  ground  for  a  new  trial,  that  the 
evidence  in  the  cause  varied  the  facts  of  the  case  in  proof 
from  that  put  on  the  record  by  the  pleadings,  so  as  to  defeat 
pleas  of  justification  on  the  trial  by  a  variance  in  point  of  de- 
scription in  respect  of  a  matter  of  which  defendant  was  ig- 
norant until  so  proved,  (b) 

Thus  a  rule  applied  for  on  payment  of  costs,  because  a  right 
of  way  pleaded  was  varied  in  evidence  by  a  deviation  proved, 
was  refused.  <c) 


10.  Convic- 
tion for  perjury 
of  witnesses. 


10.   Conviction  for  Perjury  of  Witnesses. 

A  new  trial  will  be  granted  where  the  witnesses  upon  whose 
testimony  the  verdict  was  obtained  have  been  since  convicted 
of  perjury  ;  {d)  though  the  mere  finding  an  indictment  for  per* 
jury  before  conviction  is  no  ground  ;(e)  such  finding  proceed- 
ing only  on  the  ex  parte  statement  of  other  witnesses,  not  cross- 
examined  as  upon  a  trial,  though  the  Court  will  m  some 
instances  stay  the  proceedings  till  such  indictment  has  been 
tried.  (/) 

So  if  the  testimony  of  witnesses  on  which  a  verdict  has  pro- 
ceeded be  founded  on  and  derive  its  credit  from  particular  cir- 
cumstances, and  those  circumstances  be  afterwards  clearly  falsi-- 
fed  by  affidavit,  the  Court  of  Common  Pleas  will  grant  a  new 
trial.  (^)  And  a  new  trial  will  be  granted  if  subornation  of 
toitnesses  have  been  discovered  since  the  former  trial.  (A) 

Where  the  evidence  is  positive,  although  evidently  by  per- 
jury, the  Court  will  not  in  the  first  instance  grant  a  new  trial ; 


(i)  GwiU  Y.  Craivby,  1  Moore  &  Scott, 
299;  SBing.  144. 

(a)  Bell  ▼.  Thompum,  2  Chit.  194. 

(d)  Eimtitdt  ▼.  BnNmii,  1  Price*s  P.  C. 
135 ;  t  Tjr.  163 ;  t  C.  &  J.  18. 

(c)  Ibid. 

{d)  Benfitid  t.  Pttrie,  3  Dongi.  f4; 


Pttrk  Y.  MiWes,  S  Doagl.  «7  ;  Fm-d  v. 
YaUs,  Tidd,  907. 

(e)  Seeley  ▼.  Mayltew,  4  Ding.  661 ;  and 
Bcc  Putt  ▼.  Parker,  9  Chit.  269. 

(f)  Supra,  note  (d), 

(g)  Li$ur  V.  MmmdeU,  i  B.  &  P.  4S7 
{h)  Fabrititis  v.  Cock,  3  Bnrr.  1771, 
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bat  will  leave  the  party  to  his  remedy  by  indictment  for  per-   ^^^^'  "^ 

jury,  (i)  ,0^  New 

And  the  Court  of  Exchequer  will  not  grant  a  new  trial  on  '^"'^''^ 
the  ground  of  surprise^  where  the  pkintiif  applies  on  an  affi- 
davit, stating  that  the  defendant's  witnesses  had  sworn  falsely 
to  an  acknowledgment  by  the  plaintiff  that  he  had  received 
money  of  the  defendant,  and  imputing  perjury  in  that  and  other 
respects  to  the  defendant's  witnesses,  and  an  avowal  of  it  after 
the  trial,  (j) 

Nor  is  an  affidavit  by  the  defendant  that  the  plaintiff's  wit- 
nesses had  been  guilty  of  perjury,  a  sufficient  ground  for  a  new 
trial  in  an  action  for  an  assault,  (k) 

On  an  application  for  a  new  trial  on  the  ground  that  a  wit-  New  trial 
neas,  who  described  himself  by  a  felse  name  at  the  trial,  and  f«f"«^  °" 

"^  '  account  of  a 

was  sworn  on  the  New  Testament  as  a  Christian,  was  at  that  Jew  witness 
time  a  Jew,  and  attended  the  synagogue,  it  was  held  that  the  ob-  a  chriBthin™  " 
jection  was  too  late,  and  that  the  oath  as  taken  subjected  the 
witness  to  the  consequences  of  perjury  if  he  had  sworn  false- 

ly.  (O 

TVhere  the  judge  in  summing  up  in  favour  of  one  of  the  par-  Precipitate 
ties  was  stopped  by  the  jury  declaring  themselves  satisfied,  and 
finding  immediately  for  the  other  party,  it  was  deemed  ground 
for  a  new  trial,  (m) 

Gross  misconduct  on  the  part  of  a  juror  is  a  ground  for  a 
new  trial,  as  where  a  juror  before  being  sworn  expressed  his 
determination  to  give  the  verdict  one  way  only,  (n) 

In  an  action  for  a  libel,  tending  to  ridicule  the  plaintiff,  a  she- 
riff's officer,  in  his  calling,  the  judge  told  the  jury  that  the  pub- 
lication was  libellous,  and  thereupon  the  jury  asked  what  sum 
would  carry  costs,  and  being  told  that  a  shilling  would,  returned 
a  verdict  for  the  defendant,  the  Court  granted  a  new  trial,  (o) 

And  the  Court  of  Exchequer  will  not  interfere  to  disturb  a 
recorded  verdict  on  the  affidavit  of  one  of  the  jury,  that  the 
amount  of  the  damages  taken  exceeded  what  they  had  intend- 
ed to  have  given,  {p) 

11.  JSxcessive  Damages. 
The  Court  nmy  in  any  case  grant  a  new  trial  upon  the  ground  n.  Excessive 
of  excessive  damages,  (y)  amages. 

(t)  WheatUy  t.  Edwardt,  LoiH,  87.  (n)  Rimagt  t.  Ryan, «  Moore  &  Scoit, 

(J)  Harrnon  ▼.  Horriwrn,  9  Price,  89.  481  ;  9  Bing.  333. 

(fc)  Proctor  V.  Simmom,  9  Moore,  581.  (o)  I.evy  ▼.  Milne,  It  M<x*re,  418  ;  4 

(0  SeUs  ▼.  Hoare,  3  B.  &  B.  f 3t ;  7  Ding.  193. 

Moore,  36*  (p)  Mather  v.  Baifey,  1  Price,  1. 

(«)  Gainsford  v.   Blackford,  6  Price,  (q)  Dird^er  ▼.  Wtmd,  1  T.  R.  f77. 
36;  7  Price,  544. 
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And  there  is  no  species  of  action  in  which  the  Court  will  not 
grant  a  new  trial  for  excessive  damages,  if  the  circumstances 
require  it ;  (r)  even  for  trespass,  assault,  and  battery,  {s)  But 
in  personal  torts  the  Courts  will  look  narrowly  into  the  circum- 
stances, as  they  very  rarely  grant  a  new  trial  for  excessive  da- 
mages, (t)  as  in  an  action  for  breach  of  promise  of  marriage,  (u) 
And  where  the  verdict  was  for  £3500  damages,  the  Court  re- 
fused to  disturb  the  verdict,  though  they  will  sometimes  grant  it 
in  case  of  outrageous  damages,  {x)  And  where  a  jury  having 
assessed  damages  upon  an  erroneous  principle,  the  Court,  in 
granting  a  new  trial,  refused  to  limit  the  inquiry  to  the  question 
of  damages,  (y)  So  in  an  action  on  the  case  for  diverting  the 
plaintiff's  watercourse,  where  the  jury,  under  circumstances  of 
aggravation,  gave  3000/.  damages,  the  Court  granted  a  new 
trial  on  the  ground  that  the  damages  given  greatly  exceeded 
the  amount  of  the  injury  proved  ;  but  they  directed  that  the 
former  verdict  should  stand  as  a  security  in  the  meantime  for 
the  damages  which  might  be  given  on  the  second  trial,  (z) 

And  the  Court  will  grant  a  new  trial  if  they  are  satisfied  the 
jury  acted  under  the  influence  of  undue  motives,  or  of  gross 
error  or  misconception  on  the  subject,  (a)  As  where  upon 
showing  cause  against  a  rule  for  a  nonsuit  or  new  trial,  it 
appears  that  the  verdict  has  been  entered  for  an  amount 
not  warranted  by  the  evidence,  the  Court  will  make  the  rule 
absolute,  unless  the  parties  consent  that  the  damages  shall  be 
reduced  ;  (b)  though  in  a  subsequent  case  the  Court  refused 
to  increase  the  damages  found  by  the  jury  to  the  amount  of 
damages  proved,  and  not  contradicted  or  impeached  at  the 
trial,  (c) 

The  plaintif}^  a  person  in  a  humble  station  of  life,  had  a  re- 
lation, a  lady  of  fortune,  residing  at  the  defendant's  house. 
The  plaintifF  being  importunate  in  his  demand  for  relief,  and 
refusing  to  leave  the  premises,  the  defendant  ordered  a  consta- 
ble to  take  him  into  custody,  which  he  did,  and  the  plaintiff  re- 
mained in  custody  at  an  inn.  On  the  following  morning  he 
was  brought  before  the  defendant,  who  offered  him  two  sove- 


(r)  HewUtt  ▼.  Crutchley,  5  Taunt,  f 77. 

(s)  Jones  V.  Sparrow ,  5T.  R.  257  ;  Gold- 
mith  ▼.  Seflon,  3  Anst.  HOB. 

(0  Fabrigas  v.  Mostyn,  2  W.  Bla.  929 ; 
Gilbert  v.  Burtenshaw,  Cowp.  230;  LofTl, 
771 ;  Farmer  v.  Darlingf  4  Burr.  1971. 

(ti)  Wood  V.  Hurd,  %  Bing.  N.  C.  166. 

(x)  Sharftt  v.  Brice,  «  W.  Bla.  942  j  S. 
P.  LeUh  ▼.  Fope^  2  W.  Bla.  1327. 

(y)  Mahony  ▼.  Frott*  1  Crom.  &  M. 
325. 


(i)  FUydell  v.  Dorchester,  7  T.  R.  529. 
But  a  verdict  alone  without  a  judgment  or 
some  other  terms  is  no  security,  and  in 
mean  time  defendant  may  make  oway 
with  his  property'. 

(a)  Chambers  v.  Caulfieldt  6  East,  244 ; 
2  Smith,  356. 

(6^  LeesoH  ▼.  Smith,  4  Ncv.  &  Man. 
304. 

(c)  Cann  v.  Faeey,  5  Nev.  &  Man. 
405. 
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reigns,  which  the  plaintiff  accepted.     The  defendant  also  gave     chap.  III. 
him  money  to  pay  for  the  hire  of  a  horse  and  refreshment.     In  ^°"°11J'  ^^' 
an  action  of  trespass  for  false  imprisonment,  the  jury  having       Trials. 
found  a  verdict  for  the  plaintiff  with  100/.  damages,  the  Court 
considered  them  to  be  excessive,  and  directed  a  new  trial,  (d) 

In  an  action  on  the  case  in  the  nature  of  waste  against  eigh- 
teen defendants,  two  of  them  N.  and  P.  suffered  judgment  by 
default,  a  nolle  prosequi  was  entered  as  to  N.,  and  at  the  trial 
the  jury  found  a  verdict  for  all  the  defendants  except  P.,  assess- 
ing the  damages  against  him  at  900/.  The  Court  being  dis- 
satisfied with  the  verdict  in  favour  of  one  of  the  defendant's 
granted  a  new  trial  as  to  him  on  payment  of  the  costs  of  all  the 
defendants  except  P.,  and  also  directed  a  re-assessment  of  da- 
mages as  to  P.,  with  a  proviso  that  on  such  re-assessment  the 
damages  against  him  should  not  exceed  the  900/.  (e) 

In  an  action  of  trespass  it  was  held  that  300/.  are  not  neces- 
sarily excessive  damages  for  a  few  hours  imprisonment,  and  the 
Court  refused  a  new  trial.  (/) 

So  2501.  is  not  excessive  damages  in  an  action  against  the 
defendant  for  malicious  prosecution  for  nuisances,  (g) 

And  SOOl.  in  an  action  of  assault  and  battery  is  not  excessive, 
and  a  new  trial  was  refused  where  both  parties  were  gentle- 
men. (A) 

The  Court  will  not  grant  a  new  trial  in  an  action  for  crim.  con. 
merely  because  the  damages  appear  to  them  to  be  excessive,  (i) 
or  in  trespass  for  seduction,  (A)  unless  they  are  satisfied  the 
jnry  acted  under  the  influence  of  undue  motives,  or  of  gross 
error  or  misconception  on  the  subject,  then  they  will  grant  a 
new  trial.  (/) 

In  trespass  for  seduction,  the  Court  refused  a  new  trial,  on 
the  ground  of  excessive  damages,  (50/.)  and  that  evidence  of 
a  breach  of  promise  of  marriage  had  been  given,  (m) 

Where  a  defendant  omitted  to  appear  at  the  trial  in  an  ac- 
tion for  crim.  con.,  and  the  jury  gave  more  damages  than  were 
laid  in  the  declaration,  and  the  defendant  assigned  no  good 
reason  for  not  appearing  to  defend,  the  Court  refused  to  grant 
a  new  trial  on  any  terms,  (n) 


(<2)  Price  w.  Severn,  5  M.  &  P.  If 5 ;  884,  889. 

7  Bing.  316,  S.  C.  (k)  Bennett  v.  Alcock,  1  T.  R.  166. 

{e)  Price  ▼.  Harris, 3  Moore  &  S.  838.  (/)  Chambers  v.  Caulfield,  6  East,  9.U ; 

(/)  Lemon  v.  Allen,  f  Wils.  160.  3  Smith,  356. 

Ig)  Farmer  v.  DaWing,  4  Burr.  1971.  (m)  TuUige  v.  Wade,  3  Wils.  18. 

(fc)  Gray  r.  Grant,  «  Wils.  «5J.  (n)  MatUrt  v.  Barnwell,  7  Biug.  tf2*, 

(i)  Jhiberley  v.  Gunning,  4  T.  R.  651;  (a). 
S.  C.  not  S.  P.  Peake,  97 ;  tee  Tidd, 

you  iv/  F 


Trials. 
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Motions,  &c.  °  a  i  ¥» 

FOR  New      malicious  prosecution  by  C.  of  an  indictment  against  A.  and  B. 
on  the  ground  of  excessive  damages,  (o) 

The  Court  will  not,  in  an  action  for  a  breach  of  promise  of 
marriage,  grant  a  new  trial  on  the  ground  of  excessive  damages, 
unless  they  were  so  large  as  to  induce  the  Court  to  infer  that 
the  jury  were  actuated  by  undue  motives,  or  acted  upon  a  mis- 
conception of  the  facts,  (p) 

One  hundred  and  fifty  pounds  are  not  excessive  damages  in 
slander,  where  no  special  damage  is  laid,  (q) 

The  Court  refused  to  grant  a  new  trial  in  an  action  for  not 
removing  tithes,  though  damages  were  given  for  150Z.  on  a  farm 
of  less  than  one  hundred  acres,  (r) 

A  new  trial  was  refused  in  trespass  against  custom-house- 
officers  for  entering  plaintiff's  house  and  searching  for  prohi- 
bited goods,  where  they  found  none,  and  the  jury  gave  200/. 
damages  against  them,  although  they  did  very  little  or  no  da- 
mage, (s) 

And  in  an  action  of  trespass  and  imprisonment  under  a  se- 
cretary of  state's  warrant,  where  1000/.  damages  were  given  for 
six  day's  imprisonment  and  entering  plaintiff's  house  and  seiz- 
ing his  books  and  papers,  a  new  trial  was  refused,  (t) 

So  where  the  damages  amounted  to  300/.  for  a  false  imprison- 
ment under  a  general  warrant  of  a  secretary  of  state,  the  plain- 
tiff being  a  journeyman  printer,  (ti) 

It  is  not  cause  for  a  new  trial  that  in  giving  damages  on 
X       ^  counts  on  an  agreement  of  submission  to  arbitration,  the  jury 

%^    ^  included  the  expenses  of  the  award,  but  it  should  have  been 

mentioned  at  nisi  prius.  {x) 

In  an  action  of  trespass  qu.  cLfregit,  it  was  proved  that  the 
defendant  had  let  his  land  to  the  plaintiff  under  terms  reduced 
into  writing;  one  stipulation  was,  that  the  plaintiff  should  have 
a  right  to  take  two-thirds  of  the  corn  sown  and  left  by  him 
growing  on  the  land  at  his  leaving  at  Lady-day,  the  custom  of 
the  country  being  that  he  should  have  the  whole.  It  was  also 
proved  that  the  defendant  had  refused  to  let  the  plaintiff  cut 
the  corn,  but  had  turned  his  labourers  off  the  land,  and  cut 


(o)  Caddy  v.  Barlow,  1  M.  &  R.  «75.  (r)  Baker  v.  Ltathet,  Wightw.  11 3. 

(p)  Gough  V.  Forr,  1  Young.  &  J.  477;  CO  Redshaw  t.  Brook,  «  Wils.  405. 

S.  C.  not  S.  P.  2  Car.  &  Pa.  6.11.     In  (t)  Beardmore   v.  Carrington,  «  Wils. 

Wood  V.  Hufd, «  Biiig.  N.  C.  168,  3000/.  «44. 

were  considered  not  lo  be  excesiive  da-  (ti)  Hiickle  v.  Money,  8  Wils.  ?05. 

mages.  (x)  Brown  v.  Tanner,  1  C.  &  P.  651  ; 

(q)  Orpwaod  v.  Barkes,  12  Moore,  49«;  S.  C.  M'Clel.  &  Y.  4M, 
4Bing.  f6l. 
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and  carried  all  into  his  own  barns.     The  value  of  the  corn  was    CHAP.  ill. 
proved  to  be  about  285/. ;  other  trifling  trespasses  were  charged   ^'r™^iw  *"' 
in  the  declaration,  to  the  whole  of  which  the  defendant  had       Trials. 
pleaded  the  general  issue.     The  jury  found  a  verdict  for  the  ~" 

plaintiflT  with  315/.  damages.  It  was  held  that  the  excess  was 
not  so  large  as  not  to  be  warranted  by  the  circumstance  of  the 
trespass  as  proved  ;  and  that  it  was  certainly  no  ground  for  dis- 
turbing the  verdict,  (the  jury  being  entitled  to  take  into  con- 
sideration, independently  of  the  trifling  damages  not  attempted 
to  be  justified,  and  for  which  the  judge  had  directed  nominal 
damages  to  be  found,)  the  nature  of  the  case,  and  were  not 
bound  to  a  minute  calculation  of  value,  (y) 


12.  On  Ground  of  Irregularities^  and  other  Objections. 

The  want  of  due  notice  of  trial  is  one  ground  for  a  motion  i^.on  ground 
for  a  new  trial  ;(2r)  but  where  the  defendant  appears  on  the  "f  ir'"<'g"ia"tics 
trial,  and,  still  more,  if  he  thereupon  then  make  defence,  the  jectluns. 
Court   will  not  grant  a  new   trial    on   this  ground;  (a)    and  i.  Want  of  due 

.  ^,  -.  ,.,,       notice  of  trial.  . 

where  a  cause  was  taken  out  of  its  turn,  and  tried  as  an  unde- 
fended cause,  the  counsel  for  the  defendant  objecting  thereto, 
and  declining  to  appear,  the  Court  refused  to  grant  a  new  trial, 
even  upon  payment  of  costs,  without  an  affidavit  of  merits.  (6) 
So  in  a  cause  in  which  the  venue  was  laid  in  Glamorganshire, 
and  notice  had  been  given  for  trial  at  Monmouth,  (as  being  in 
fact  the  next  English  county,  since  the  stat.  27  Hen.  8,  c.  26,  s. 
4,  though  Hereford  is  the  common  place  of  trial,)  the  Court,  on 
motion,  refused  to  set  aside  the  verdict,  as  for  a  mis-trial ;  the 
question  being  open  on  the  record,  and  the  defendant  not 
having  objected  at  the  trial,  (c) 

Objections  to  the  validity  of  a  custom,  as  set  out  in  an  issue, 
cannot  be  made  the  grounds  of  a  motion  for  a  new  trial  in 
K.  B. ;  but  where  the  issue  was  a  feigned  issue,  directed  by 
the  Court  of  K.  B.  itself,  they  may.(d)  And  a  question, 
whether  the  custom  appears  by  the  evidence  to  have  been 
abandoned,  is  good  ground  for  a  motion  for  a  new  trial. ((/^ 


{y)    Cox  T.  DugdaU,  t%  Price,  708.  907;  1  Dowl.  &  Ry.  553,  S.  C. ;  Gr^if- 

Had  the   dJimages   been  very  excessive  wood  v.  Syms,  9  Chit.  Ucp.  269,  270. 

itmbU aliUr,  (c)  Ambrott  v.  "Rees,  Jl  l!iasl.S70. 

(»)  Bui.  N.  P.  3«7;  S  Price,  7«.  (d)  Golding  v.  Fenn,  7  Bar.  &  Crcs. 

(a)  ThermoliH  ▼.  Colt,  %  Salk.  646.  779 ;  1  Man.  &  Kj.  647. 

(b)  BlaMurrt  v.  Bulmer,  5  B.  &  Aid. 

f2 
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FOR  New 
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Where  the  plaintiff  had  obtained  a  verdict  against  a  defend- 
ant executor,  in  consequence  of  his  having  by  mistake  pleaded 
a  tender  by  himself ^  instead  of  by  his  testator^  and  there  ap- 
peared to  be  no  pretence  of  surprise  as  to  the  point  to  be 
tried,  but  the  plaintiff  refused  to  allow  an  amendment,  the 
Court  of  K.  B.  granted  a  new  trial,  with  costs,  {e) 

So  where  a  plaintiff  had  been  nonsuited,  on  the  ground  of  a 
trifling  variance  between  the  contract  set  out  and  that  proved, 
the  Court  granted  a  new  trial,  with  leave  to  amend  the  decla- 
ration generally,  on  payment  of  costs,  reserving  to  the  defend- 
ant leave  to  plead  de  novo,  or  demur.  (/) 

So  where  particulars  of  demand  having  been  delivered  to 
defendant's  attorney,  under  a  judge's  order,  another  bill  of 
particulars  was  afterwards  annexed  to  the  record  by  the  plain- 
tiff's attorney,  pursuant  to  Reg.  Gen.  T.  T.  1  W.  4,  as  and  for 
a  copy  of  the  particulars  of  demand ;  but  in  fact  containing 
items  not  stated  in  the  particulars  delivered  to  the  defendant. 
The  plaintiff's  evidence  at  the  trial  was  confined  to  the  items 
exclusively  set  forth  in  the  particulars  annexed  to  the  record. 
The  defendant's  counsel,  not  being  prepared  to  prove  the  de- 
livery of  the  particulars  to  the  defendant's  attorney  under  the 
judge's  order,  did  not  apply  for  a  nonsuit.  The  Court  granted 
a  new  trial,  without  costs,  but  refused  to  enter  a  nonsuit,  (g) 


2.  Variance, 
&c.  between 


The  Courts  will  not  set  aside  a  verdict  on  the  ground  of  a 
.   . .     variance  between  the  issue  delivered  and  the  nisi  prius  record, 

issue  and  nisi  ,  ,  ^        ^      «^  ' 

prius  record.(^)  unless  such  variance  be  material  to  the  point  in  issue  ;(i)  nor 
where  a  defence  was  made  at  the  trial.  (A)  The  record  is  con- 
clusive evidence  of  the  time  of  the  issuing  of  the  writ;  but  if  a 
wrong  date  has  been  inserted,  the  trial  may  be  set  aside,  and 
the  record  altered. (/) 


s.  Want  of  The  Court  refused  to  grant  a  new  trial,  moved  for  by  the 

Scr'or  timtliter  defendant,  on  the  ground  that  no  similiter  had  been  added  to 
u^Htooiauto   a  replication  concluding  to  the  country,  and  that  the  absence 

of  a  similiter  was  not  supplied  by  an  ''  jfc."  where  no  objection 


(e)  Davison  v.  Whitehead,  Hull.  Costs, 
S91. 

(/)  mUiam$  V.  Pratt,  5  B.  &  Aid. 
896. 

ig)  Morgan  r.  Harris,  2  Tyrw.  385 ; 
2  Cr.  6l  J.  461. 

(h)  Barnes,  473,  476.  As  to  ihe  effect 
of  a  variance  between  the  issue  uiid  nisi 


prius  record,  see  Jonet  v.  Tatham,  8 
Taunt.  6S4;  Doe  d.  Cottmll  ▼.  Wyldi,i 
B.  &  Aid.  472;  t  Chit.  R.  S77,  S.  C, 
id,  «77,  «78  (a). 

(t)  Id, ;  f  Stra.  llSl ;  Say.  Rep.  154. 

{k)  Grave  T.  Cliffe,  Barnes,  445;  Let" 
man  v.  Alien,  2  Wils.  160. 

(0  Whipple  ▼.  Manley,  2  Gale,  56. 
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had  been  made  to  the  issue  until  after  verdict ;  (m)  and  it  being    CHAP.  III. 
too  late  at  that  stage  to  take  the  objection.  ^^foIiTbw  ""' 

TniALt. 


The  want  of  a  proper  jury,  as  where  they  are  not  duly  re-  4.  Want  of 
turned,  (»)  is  another  ground  for  a  motion  for  a  new  trial,  (n)  prop*'"J*"y' 
And  in  a  case,  where  a  person,  not  summoned  on  the  jury,  was 
sworn  on  the  jury  at  nisi  prius,  in  the  name  of  a  person  for 
whom  a  summons  to  serve  on  that  jury  was  delivered,  and  to 
whose  house  he  had  succeeded,  the  irregularity  being  noticed 
before  verdict,  the  Court  of  C.  P.  awarded  a  venire  de  novo.{o) 
But  a  mere  mistake  in  a  juror's  name  in  the  panel  is  not 
ground  for  a  new  trial ;  {p)  nor  will  the  mere  fact  of  the  at- 
torney for  the  defendant  being  the  undersherifF,  and  having 
summoned  the  jury,  be  ground  for  a  new  trial  after  a  verdict 
for  the  defendant,  in  a  case  where  the  evidence  is  contradic- 
tory ;(j)  nor  will  the  Court  grant  a  venire  de  novo  after  a  trial 
has  been  had  on  an  allegation  that  the  jury  had  been  con- 
vened by  the  partner  of  the  plaintiff's  attorney,  at  least  with- 
out proof  that  the  party  who  objects  was  not  aware  of  the 
fact  at  the  trial,  (r) 

And  where  the  son  of  a  juryman  summoned  and  returned 
answered  to  his  father's  name  when  called  on  the  panel,  and 
served  as  one  of  the  jury  on  the  trial  of  a  cause,  it  was  held 
not  of  itself  a  sufficient  ground  for  setting  aside  the  verdict  as 
for  a  mis-trial.  {$) 

So,  where  upon  the  trial  of  an  information  for  a  libel  only, 
ten  special  jurymen  appeared,  and  two  talesmen  were  sworn  on 
the  jury,  it  was  decided  to  be  no  ground  for  a  new  trial  that 
two  of  the  non-attending  special  jurymen  named  in  the  panel 
had  not  been  summoned;  though  it  appeared  that  this  fact 
was  unknown  to  the  defendant  until  after  the  trial.  (0 

And  the  disallowing  a  challenge  is  not  a  ground  for  a  new 
trial,  but  for  a  venire  de  novo,{u) 

The  misbehaviour  of  the  prevailing  party  towards  the  jury  5.  Iroproperin* 
or  witnesses  is  a  good  ground  of  motion  for  a  new  trial,  {x)  ^^^^^^^^ 

_ __ wards  jury. 


(»)  StoekdaU  ▼.  Chapman,  6  Nev.  &  (y)  Maton  v,  Vickery,  1  Smith,  304 ; 

Man.  711.  Baytis  v.  Luras,  Cowp.  112. 

(a)  Staitdon  ▼.  Beadfe,  4  Term  Rep.  (r)  BrumkiU  ▼.  Giles,  9  Bing.  13 ;  S 

473.  M.  &ScuU,  41. 

(o)  Davey  ▼.  Hobum,  6  Taunt.  460;  8  (s)  Hill  r.  Yates,  12  East,  229,  231 ; 

Manh.  IM;  but  see  HUl  v.   Yates,  19  Wrayy,  Thorn,  WiWcs,  4m, 

£afft,  225 ;   Wray  v.  Thorn,  Willes,  488.  (()  It  v.  Hunt,  4  B.  &  Aid.  430. 

(p)  Didunson  r.  Blakt,  7  Bro.  P.  C.  (u)  Tidd,  864,  906. 

177.  (x)  Grovennr  v.  Faiwickf  f  Mod.  156* 
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CHAP.  III.    As  where  the  plaintiff  swore  that  hand-bills,  reflecting  on  his 
Mo  I  IONS,  &c.   character,  had  been  distributed  in  Court,  and  shown  to  the 

rott  New  '  .  ir?  i      • 

Trmls.  jury  at  the  trial,  the  Court  of  C.  P.  refused  to  receive  affidavits 
of  the  jury  in  contradiction,  and  granted  a  new  trial;  although 
the  defendant,  by  affidavit,  denied  all  knowledge  of  the  circu« 
lation  or  distribution  of  the  hand-bills,  (y)  And  where  the 
party,  for  whom  the  verdict  was  afterwards  given,  delivered  to 
the  jury,  after  they  had  left  the  bar,  evidence  which  had  not 
been  shown  to  the  Court,  a  new  trial  was  granted,  {z) 

So  where  in  an  action  on  the  case  for  obstructing  lights, 
the  trial  of  which  commenced  on  a  Saturday  and  ended  on 
Monday,  some  of  the  jurors  went  to  the  premises  on  Sunday, 
and,  in  the  presence  of  plaintiff,  examined  the  lights  and  the 
alleged  obstruction ;  a  verdict  found  for  the  plaintiff  was  set 
aside,  (a) 

And  a  new  trial  was  granted  in  a  civil  case,  in  the  time  of 
Edward  III.,  because  a  great  lord  concerned  in  the  cause  sat 
on  the  bench  at  the  trial.  (5) 

But  where,  in  a  qui  tarn  action  for  usury,  the  principal  wit- 
ness, the  borrower,  had  distributed  a  printed  memoir,  contain- 
ing a  statement  of  the  case,  which  was  only  in  effect  what  he 
proved,  and  it  did  not  appear  to  have  been  seen  by  the  Jury, 
nor  to  be  calculated  to  influence  them :  it  was  held  that  the 
discovery  of  this  circumstance,  after  the  trial,  was  not  a  suffi- 
cient ground  for  a  new  trial,  (c) 

So  also  amotion  to  postpone  the  new  trial  of  an  issue  in  a 
tithe  suit  from  the  summer  to  the  spring  assizes,  on  the  ground 
that  the  application  for  the  new  trial  of  the  issue,  and  the  de- 
cision of  the  judge  granting  the  new  trial,  in  which  he  stated 
the  verdict  on  the  first  trial  to  be  against  the  opinion  of  him- 
self and  the  learned  judge  who  tried  it,  had  been  published 
in  the  newspapers,  and  was  likely  to  influence  the  jury,  espe- 
cially as  it  was  to  be  tried  by  the  same  judge,  was  refused, 
with  costs,  (rf) 

6.  Relatiotukip       ^or  will  the  Court  of  Exchequer  grant  a  rule  for  setting 
of  juror.  aside  a  verdict  on  an  affidavit  of  the  failing  party,  stating  that 

one  of  the  jury  was  a  relation  of  the  successful  party,  and  that 
they  were  on  terms  of  friendship  and  intimacy  together,  and 


(v)  Cpstcr  T.  Merest,  3  B.  &  B.  «72;  398. 
7  Moore,  87,  S.  C,  uom.  Caster  v.  Synuna,  (b)  Anon,  6  T.  R.  623. 

1  Car.  &  P.  148.  (c)  Spewxly    q.   t.  v.  Dc   Willott,  5 

(s)  Co,Uu9i7,b,  Smith,  321. 

(a)  Tyrrell  ▼.  BrisKfw,  1  AJc.  6c  Nap.  (d)  Willis  v,  Farrer,  3  Y.  &  J.  381. 
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particularizing  various  instances  and  expressions  on  the  part    chap.  III. 
of  the  jurymen  of  partiality  and  prejudice.(€)  ^'roR  n;w  *"' 

TftlALJ. 


Nor  is  the  delivery  of  food  to  a  juryman,  after  the  jury  were  7.  When  admi- 
shut  up  to  consider  of  their  verdict,  any  ground  for  setting  toVury"uiiobjcc- 
the  verdict  aside,  if  it  do  not  appear  that  such  refreshment  tionable. 
was  supplied  by  a  party  to  the  cause,  or  that  it  was  delivered 
to  a  juryman,  whose  holding  out  decided  the  event.  (/)    Nor  is 
the  merely  desiring  a  juror  to  attend  on  the  trial  a  ground  for 
a  new  trial,  (g) 

Where  an  iii«trument  was  rejected  in  evidence  for  want  of  a  8.  Mistake  of 
stamp,  the  Court  allowed  a  new  trial,  on  payment  of  costs,  in  ^^"^^' 
order  that  the  party  might  have  an  opportunity  of  producing 
it  duly  stamped,  (h) 

The  Courts  have  granted  new  trials  where  a  verdict  has  9.  Absence  or 
been  obtained  against  a  party  on  account  of  the  absence  of  his  comu!eiorau 
counsel  fit)  or  attorney.  lorney. 

Where  a  cause  was  called  on  and  tried  as  an  undefended 
cause,  in  consequence  of  the  defendant's  attorney  neglecting  to 
deliver  his  briefs,  the  Court  of  Common  Pleas  granted  a  new 
trial,  but  ordered  the  defendant's  attorney  to  pay  the  costs  as 
between  attorney  and  client  out  of  his  own  pocket,  (k) 

In  a  late  case,  where  a  cause,  which  stood  thirty  off,  at  the 
assizes,  was  taken  out  of  its  turn  as  undefended,  in  the  absence 
of  the  defendant's  attorney,  who  was  casually  absent,  no  notice 
having  been  given  that  it  would  be  taken  as  an  undefended 
cause,  the  Court  set  aside  the  verdict  and  granted  a  new  trial, 
the  costs  to  abide  the  event.  (Z) 

So  where  a  cause  in  the  written  list  for  the  day  was  tried  out 
of  its  order  as  an  undefended  cause,  in  the  absence  of  the  de- 
fendant's attorney,  the  Court  granted  a  new  trial  upon  pay- 
ment of  costs  and  an  affidavit  of  merits,  (m)  And  even  if  it 
were  not  in  the  written  list,  the  Court  will  not  grant  a  new  trial, 
except  upon  an  affidavit  of  merits,  {n)  The  Court  will  not  grant 
a  new  trial  even  on  payment  of  costs,  where  the  defendant  or 
his  attorney,  having  an  opportunity  of  trying,  carelessly  per- 


(<)  Onioni  t.    liauh,  7   Price,    205.  (k)  Spongv,  ffog^,  9  W.  Bi.  803. 

And  see  Hewitt  y.  Femeley,  7  Price,  234.  (()  Aust  v.  Fetwiek,  ^  Dowl.  P.  C.  f46. 

(/)  Everrtt  ▼.  You$lU,  1  Nev.  &  M.  (m)  Fourdrinier  v,  Bradley,  3  B.  St  Aid, 

530;  4  B.  &  Ad.  681.  S«8. 

(#)  Sneti  ▼.  TimbreU,  1  Sir.  643.  (n)  Blackhurst  v.  Bulmer,  5  B.  &  Aldi 

(£)  FieUer  ▼.  Ray,  3  M.  &  P.  659.  907  ;  1  D.  &  H.  5b3,  S.  C. 

(0  Anon.  2  SaJk.  654. 
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10.  New  tfial 
refused  on  ac- 
count of  error 
of  counsel. 


mits  a  verdict  to  be  taken  -against  him  as  in  an  undefended 
cause,  (o) 

It  is  not  every  mistake  or  omission,  however,  of  agents, 
counsel,  or  witnesses,  which  is  a  ground  for  a  new  trial ;  but  in 
all  cases  the  real  merits  of  the  question  having  been  satisfied, 
is  the  principle  on  which  the  Courts  decide,  (p) 

A  new  trial  shall  not  be  granted  because  the  counsel  thought 
it  prudent  to  omit  to  adduce  evidence  which  they  had  in  their 
briefs,  (q) 

A  client  is  bound  by  the  conduct  of  his  advocate,  and  the  Court 
will  not  grant  a  new  trial  on  the  ground  that  the  witnesses  were 
not  examined  by  counsel,  according  to  the  request  of  the  aitomey 
engaged  in  the  cause,  (r) 

And  if  the  leading  counsel  at  Nisi  Prius  take  one  line  of 
case  contrary  to  the  opinion  of  his  junior  counsel,  the  Court 
of  C.  P.  will  not  permit  the  junior  counsel  to  obtain  a  new  trial 
upon  the  ground  that  he  was  prepared  with  evidence  to  sup- 
port another  line  of  case  which  his  leader  repudiated,  {s) 


1.  In  penal  ac* 
lions.  (<) 


13.  When  or  not  a  New  Trial  granted  in  Particular  Actions. 

It  is  a  general  rule  not  to  grant  a  new  trial  in  sl  penal  action, 
after  a  verdict  for  the  defendant,  except  on  accountof  a  mi^toA^ 
or  misdirection  of  the  judge ;  (te)  but  not  for  any  other  cause,  {x) 
And  where  the  jury  found  a  verdict  contrary  to  the  judge's 
direction,  and  which  verdict  was  founded  on  a  mistake,  as 
there  was  no  misconduct  on  the  part  of  the  jury,  the  Court  re- 
fused a  new  trial,  (y) 

But  the  statutes  2  &  3  Edw.  6,  c.  13,  for  not  setting  out 
tithes,(z)  and  1 1  Geo.  2,  c.  19,  s.  3,  for  assisting  a  tenant  in  car- 
rying away  his  goods  to  prevent  a  distress,  (a)  are  remedial 
acts,  and  in  actions  thereon  the  Court  will  grant  a  new  trial  for 
a  mistake  of  the  jury,  [b) 


(o)  Breach  ▼.  Casterton,  7  Bing.  224 ; 
4  Moore  &  P.  867,  S.  C. 

(p)  Coote  V.  Thackeray,  Loffl,  131. 
(7)  Spang  V.  Hogg,  8  \V.  Bla.  802. 
(r)  Hall  V.  Stolhard,  2  Chit.  267. 

is)  Pickerhig  v.  Dowso7i,  4  Taunt.  779. 
()  See  in  general  Hooper  v.  Cobb,  and 
Taybr  v.  Green,  2  Tidil's  Prac.  941 ;  S.  P. 

Fonereau  ▼. ,  3  Wils.  59  ;   JervU  t. 

HaU,  Lofft,  234. 

(«)  R.  V.  Mann,    4  M.  &  Sel.  337; 
WiUon  ▼.  Rastall,  4  T.  R.  753 ;  CaUraft 


V.  Gibht,  5  T.  R.  19;  R.  v.  Rustell,  6 
B.  &  C.  566;  9  D.  &  R.  566,  S.  C; 
Gregory  v.  Tujfi,  1  Crom.  M.  &.  Ros.310. 

(s)  Brookgv,  MiddUUm,\0Ea8t,  268; 
Hiibert  v.  Martin,  1  Camp.  540. 

(y)  Rauston  v.  likiridge ;  t  Chit  R« 
273. 

(s)  Lord  SeUea  ▼.  Powell,  6  Taoot. 
297. 

(a)  Stanley  v.  Wharton,  9  Price,  501. ' 

(6)  Fittammomy,  In^t,  5  TaoDt«537 ; 
Tidd,9]0. 
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A  new  trial  may  be  granted  after  a  verdict  for  the  defendant,  chap.  hi. 
in  SL  quo  warranto  information,  where  such  verdict  is  against  ^%^^^^^^' 
the  weight  of  evidence,  (c)  Trials. 

When  the  sum  to  be  recovered  is  under  SOL,  the  action  is  f,  in  hard  or 
considered  as  trifling,  so  as  to  deter  the  Courts  from  granting  *rifli*^goctiont, 

J      o'»  e  o  Of  verdict  ujudtr 

a  new  trial  after  verdict  for  the  plaintiff',  unless  the  judge  has  tventypoundt. 
misdirected  the  jury,  or  has  received  or  rejected  evidence  impro* 
perly ;  {d)  and  it  seems  that  the  same  rule  applies  where  the 
verdict  is  for  the  defendant,  (e)  But  where  the  damages 
amount  to  the  exact  sun^  of  20L  a  new  trial  will  be  granted,  (/) 
when  in  other  respects  justice  requires  it.  The  principle  of 
the  rule  is,  that  if  there  be  no  misdirection,  the  party  would 
have  to  pay  costs,  which  could  not  be  worth  his  while  in  cases 
where  the  verdict  is  for  less  than  20/.  (g) 

And  after  a  verdict  for  less  than  S02.,  though  such  verdict  be 
against  evidence,  the  Court  will  not  grant  a  new  trial,  as  it 
could  only  be  granted  on  payment  of  costs.  (A)  As  where  a 
tender  of  12L  \0s.  was  pleaded  and  found  for  the  defendant, 
with  a  verdict  for  19/.  \0s.  for  the  plaintiff,  on  non-assumpsit 
pleaded  to  the  rest  of  the  demand,  the  Court  refused  to  hear  a 
motion  for  a  new  trial  as  against  evidence,  (h) 

Where  less  than  20/.  is  sought  to  be  recovered,  the  Court 
will  not  grant  a  new  trial  to  the  plaintiff,  as  upon  a  perverse 
verdict,  although  the  verdict  was  clearly  wrong,  (i) 

But  though  the  damages  be  under  20/.,  yet  if  the  jury  j?^- 
versely  find  a  verdict  contrary  to  the  direction  of  the  judge,  the 
Court  will  grant  a  new  trial,  though  perhaps  without  costs.  (A) 

So  the  Courts  will  grant  a  new  trial  in  an  action  brought  to 
try  a  permanent  right,  as  in  trespass  for  cutting  trees  on  a 
boundary  fence,  though  the  damages  were  under  20/. ;(/) 
though  not  in  order  to  enable  the  plaintiff  to  recover  nominal 
damages  only,  (m) 

And  though  value  and  importance  are  not  of  themselves 
sufficient  grounds  for  granting  a  new  trial,  unless  there  be  also 


(c>  R.  ▼.  Franeu,  t  T.  R.  484. 

\d)  Ante,  53,45 ;  and  Tidd,  Pr.  910  b. 

(c)  Grem  r,  Speakman,  8  Moore,  339 ; 
Sean  ▼.  Watkinstm,  4  M.  &  P.  f  37 ; 
Y0u»g  ▼•  Harrii,  1  Price  N.  Pr.  136 ;  t 
C.  &  J.  14 ;  9  Tyr.  167,  S.  C. ;  Maine  v. 
Dwey,  6  Nev.  &  Man.  356 ;  S  Harf.  & 
W.  30,  S.  C. ;  Woods  ▼.  Pope,  1  Bing. 
N.  C.  457. 

(/)  DifbaU  r.  Dujietd,  1  Chit.  966  a. 

(g)  Bryan  v.  PkilUps,  1  C,  &  Mce.26 ; 
3  Tjr.  181,  S.  C. 


(k)  Bryan  v.  PhiUips,  3  Tyrw.  181 ;  1 
Cr.  &  M.  96,  S.  C. ;  Beoan  v.  Jonti,  9  Y. 
&  J.  264. 

(i)  Armstrong  v.  Free,  9  Hodg.  197. 

(fc)  Freeman  v.  Price,  1  Y.  &  J.  402 ; 
ted  vide  Armstrong  v.  Free,  9  Hodg.  197. 

(/)  Turner  v.  Lewis,  1  Chit.  965  ',  and 
see  Swinnerton  v.  Marquis  of  Stafford,  3 
Taunt.  91. 

(m)  Harris  v.  Jones,  1  Moody  &  R. 
173,  per  Tindal,  C.  J. 
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some  doubt  in  the  question,  yet  they  frequently  weigh  in  ob- 
taining a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  (ti)  So  where  there  has  been  but  a  short  time  for  inves- 
tigating a  question  of  real  property,  of  a  doubtful  and  obscure 
nature,  and  of  great  valuei  although  conflicting  evidence  has 
been  left  to  the  jury,  and  the  Court  of  C.  P.  does  not  think 
their  verdict  wrong,  yet  if  the  inheritance  is  to  be  bound  for 
ever  by  the  verdict,  that  Court  will  grant  a  new  trial  on  payment 
of  costs,  (o) 

So  the  Court  of  Exchequer  will  order  a  new  trial  on  ques- 
tions deciding  important  rights,  where  the  judge  expressed  an 
opinion  on  the  trial  contrary  to  the  verdict,  although  he  after- 
wards reported  that  he  was  not  dissatisfied  with  the  finding  of 
the  jury.  (p).  But  the  Court  of  Exchequer  refused  a  rule  for 
a  new  trial  on  payment  of  costs,  for  the  purpose  of  enabling  the 
defendant  in  trespass  quare  clausum  fregit  to  amend  his  plea 
of  a  right  of  way,  which  described  the  line  of  way  incorrectly  .(()^) 

And  a  new  trial  was  refused  where  mere  matter  of  fact  was 
the  basis  of  the  verdict,  and  where  the  amount  sought  to  be 
recovered  was  small,  after  a  former  new  trial  had  been  grant- 
ed, (r) 

So  where  in  an  action  of  replevin  the  plaintiff  obtained  a 
verdict  with  damages,  4/.  4s,,  the  Court  refused  to  grant  a  new 
trial,  which  was  moved  for  on  the  ground  that  the  verdict  was 
against  evidence,  although  it  was  insisted  that  the  rule  as  to 
trifling  damages  could  not  apply  to  an  action  of  this  nature.  (^) 

And  in  replevin,  when  the  verdict  is  for  the  plaintiff,  the 
Court  will  not  in  general  grant  a  new  trial,  even  on  payment  of 
costs,  without  very  clear  grounds ;  for  the  landlord  has  other 
remedies  for  his  rent,  and  a  new  trial  would  renew  the  liabiUty 
of  the  sureties  and  the  plaintiff's  risk  of  paying  double  costs.  (0 

s.  After  verdict      The  Courts  will  not  in  general  grant  a  new  trial  after  a  ver- 
whc?e  dXiM     ^*ct  ^^^  t^®  plaintift^  where  the  defence  set  up  is  unconscion- 
unconiciombie.   able,  {u)  and  the  verdict  has  been  found  according  to  the  jus- 
tice and  honesty  of  the  case,  (x) 


(n)  Vernon r.  J1ankey,*i  T.  R.  113. 

(o)  Swinnerton  v.  Marqui$  of  Stafford, 
3  lauDt.  91 ;  and  see  Turner  v.  Lewis,  1 
Cbittj,''s  Rep.  «65, 

(p)  hfount  Edgecombe  ▼.  SynwRdi,  1 
Price,  278. 

(q)  Edwards  v.  Broiton,  2  Crom.  &  Jer. 
18. 

(r)  Stevens  v.  Aldridge,  5  Price,  334. 

(*)  Broum  w.  Ray,  9  Moore,  583. 


(0  Parry  v.  Duncan,  7  Bing.  «43 ;  5 
Moore  &  P.  19,  S.C. 

(u)  Smit/t  V.  Page,  2  Sulk.  644,  646, 
647;  Macrow  v.  HuU,  1  Burr.  U  J  fare- 
well V.  Chaffey,  id»  54 ;  Burton  v.  Tbamp- 
ton,  t  Id.  664 ;  t  Ken.  375,  S.  C. ;  ^♦'«'- 
Idnton  V.  Paynt,  4  Term  R.  468. 

(x)  Id.  ibid. ;  and  see  Goslin  v.  WUctck, 
2  Wils.  306,  362  ;  Aytett  v.  Lowe,  «  Bla. 
Rep.  1221 ;  Edmondson  v.  MaMl,  2  >■• 
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So  after  a  plea  in  abatement  has  been  found  against  a  de-  chap.  hi. 
fendant,  it  should  seem  that  the  Court  will  not  grant  a  new  **^'°^g^*^' 
trial,  even  on  payment  of  costs,  (y)  _  Trials. 

And  a  new  trial  may  be  granted  in  ejectment ;  (z)  but  it  is  f'  ^f<er  a  plea 
not  usual  to  do  so  where  the  verdict  has  been  for  the  defend-  5.  in  ejectment, 
ant,  (a)  unless  the  statute  of  limitations  would  bar  the  re* 
medy. 

Nor  in  an  action  for  mesne  profits  after  a  recovery  in  eject- 
ment; (c)  nor  was  a  new  trial  usual  on  a  writ  of  right,  unless 
the  verdict  be  flagrantly  wrong,  (d) 

Where  a  cause  i^  tried  before  the  sheriff  by  virtue  of  a  writ  6.  New  trial 
of  trial,  under  3  &  4  W.  4,  c.  42,  (e)  the  Courts  will  not  grant  a  "l^^bef  ".'^ 
new  trial  on  the  ground  of  the  former  verdict  being  against  evi-  sheriff. 
dence,  where  the  verdict  is  under  5L ;  (/)  though,  if  there  have 
been  a  miuiirection  of  the  judge,  it  would  seem  that  the  case 
would  be  otherwise,  (g) 

SmbUj  that  the  rule  laid  down  by  the  Courts  at  Westmin- 
ster as  to  new  trials,  where  the  sum  recovered  is  less  than  20/ , 
applies  to  causes  tried  in  the  Sheri£f's  Court,  {h) 


14.  In  other  Cases. 

A  new  trial  may  be  granted  on  the  application  of  a  plaintifi^  14.  In  other 
where  the  defendant  gave  no  evidence,  (i)     But  it  seems  to  be  ^*'^'' 
doubtful  if  a  new  trial  will  be  granted  where  a  fatal  objection 
appears  upon  the  record.  (£) 

Where  an  action  for  a  nuisance  was  defended  by  the  landlord 
of  the  defendant,  and  the  latter  was  told  by  the  attorney  em- 
ployed by  the  landlord  that  he  need  not  attend  the  trial,  and 
the  attorney  entered  into  a  consent  rule  to  abate  the  nuisance 
without  the  consent  of  the  defendant,  the  Court  of  C.  P.,  on 
affidavits  showing  that  the  grievance  complained  of  was  not  a 
nuisance,  set  aside  an  attachment  which  had  issued  on  the  con- 
sent rule,  and  granted  a  new  trial,  {h) 

So,  after  a  verdict  found  for  the  defendant,  the  Court  will  in 
its  discretion  order  a  nonsuit  to  be  entered  in  lieu  of  the  ver- 


K.  4 ;  Coxy.  Kitchen,  1  Bos.  &  P.  338  ; 
FUtchfr  V.  Wtbh,  11  Price,  381,383; 
&tUrt€  v,MelvilU,  1  Man.  &  Ry.  l98. 

(v)  5^10  V.  Hiilop,  4Dow].  &  U.  241. 

(:)  8  Str.  llOd  ;  4  Barr.  S!224;  Tidd, 
9  ed.  905. 

(a)  Id. ;  and  see  1  B!a.  Rep.  348. 

(c)  HMfMt  ▼.  MorrU,  t  Wils.  115. 

(rf)  TfMn  V.  Cloirke,  t  Wits*  541 ;  t 
SlrW.Bla.941;  Lofft,  496. 

(0  AnU,  ¥ol.  iii.  46  to  48. 


(^f )  Pachham  t.  Newman,  1  C.  M.  & 
R.685;  5Tyr.«l5,  S.  C.^ 

(g)  Taylor  v.  Help^  5  B.&  Ad.  1068; 
Edwards  t.  Dignam,  t  Dowl.  649 ;  but 
see  Henning  ▼.  Samuel,  S  Moore  &  S.  818; 
2  Dowl.  Rep.  766,S.C. 

(h)  Henning  v.  Samuel,  3  Moore  &  Si 
818 ;   9  DowJ.  Rep.  766  ;  1  Y.  6c  J.  402. 

(i)  Stevens  v.  Aldridge,  o  Price,  334. 

Ik)  BodingUm  v.  Harris,  1  BiDe.187, 
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CHAP.  III.  diet,  in  order  that  the  plaintiff  may  not  be  precluded  from 
Fo^Nsw  '  bringing  another  action ;  where,  therefore,  a  plaintiff  did  not 
'^"^"-  appear  at  the  trial,  the  record  having  been  taken  down  by 
proviso,  and  a  verdict  was  taken  for  the  defendant  by  mistake, 
instead  of  a  nonsuit,  the  Court  would  not  allow  the  plaintiff  to 
set  aside  the  verdict,  unless  he  consented  that  a  nonsuit  should 
be  entered,  (l) 

In  an  action  against  magistrates  for  a  distress  made  under  a 
regular  conviction,  but  by  a  warrant  informal,  in  not  setting  out 
the  jurisdiction,  the  Court,  after  a  verdict  for  the  defendants, 
refused  to  grant  a  new  trial,  the  objection  to  the  warrant  not 
having  been  distinctly  taken  at  the  trial,  and  being  strictissimi 
juris,  (rn) 

Of  granUnga  When  a  verdict  has  been  found  subject  to  a  special  case,  if 
new  trial  in  or-  guch  casc  is  SO  defectively  stated  that  the  Court  are  not  able  to 
caae  defectively  gi^o  judgment  thereon,  they  will  grant  a  new  trial  in  order  to 
stated.  i^j^yg  jj.  re-Stated,  (n)    And  where  the  defendant  refused  to 

admit  certain  facts  in  a  special  case,  in  order  to  raise  the 
question  intended  to  be  raised  by  the  judge,  the  Court  granted 
a  rule  nisi  to  amend  the  order  of  nisi  prius,  or  for  a  new 
trial,  (o) 

And  where  a  verdict  had  been  found  subject  to  a  special 
case,  and  a  new  trial  directed ;  it  was  ruled  at  nisi  prius,  that 
the  special  case  signed  by  counsel  on  each  side  was  evidence 
of  the  fact  stated  therein,  (p) 

So  where  a  verdict  was  found  for  the  plaintiff  with  nominal 
damages,  subject  to  a  special  case  to  be  prepared  by  'the 
plaintiff^  and  he  refused  to  prepare  it,  the  Court  of  Common 
Pleas  held  that  the  case  could  not  be  set  down  for  argument, 
and  that  the  plaintiff  could  not  be  compelled  to  complete  it; 
but  that  the  defendant  might  apply  to  set  aside  the  verdict  and 
have  a  new  trial,  {q) 

After  two  con-  There  is  no  limit  to  the  discretionary  jurisdiction  of  the 
^arj^verdicts!*    ^ourt  in  granting  as  many  new  trials  as  may  seem  to  be 

proper  where  the  jury  either  mistake,  or  neglect,  or  abuse 
their  duty  by  finding  from  prejudice.  &c.  (r) 

(/)  Hodgson  V.  Fonter,  2  Dow.  &  Ry.  soch  second  trial. 
Stl ;  1  Bar.  &  Cres.  110,  S.  C.  (o)  BuekU  v.  HoUis,  S  Chit.  598. 

(m)  Penmate  ▼.  Johns,  t  Nev.    &  M.  (p)  Van  WaH  v.  Wolley,  1  Rj.  &  M. 

376.  4. 

(n)  Davila  v.  Herring,  t  Stra.  300 ;  (9)  Medley  v.  Smhh,  6  Moore,  53. 

Hanhey  v.  Smith,  S  'J'erni  Rep.  507 ;  Tidd,  (r)  Lopes  t.  Do  Tastet,  8  Taunt  7H  ; 

9th  edit.  899,  where  see  as  to  costs  of  and  see  S.C.  7  Moore,  ISO. 
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But  where  there  are  two  contrary  verdicts  and  the  latter  is    CHAP.  III. 

.  .  1        ^  11.  .  •  t    1    Motions,  «c. 

satisfactory  to  the    Court,   the   losing  party  is  not  entitled      for  New 
by  any  rule  of  practice  to  a  third  trial ;  {£)  although  it  would       ^"'^''^' 
be  otherwise  after  two  concurring  verdicts,  {t) 

But  where  the  circumstances  of  a  case  had  been  fully  put 
into  the  possession  of  the  jury,  who  had  twice  found  a  verdict 
the  same  way,  although  there  was  conflicting  evidence,  and 
although  the  judge  who  last  tried  the  cause  thought  the  evi- 
dence against  the  verdict  preponderated,  the  Court  of  Com- 
mon Pleas  refused  to  grant  a  second  new  trial  on  the  same 
ground.  («) 

Nor  is  it  any  ground  for  a  new  trial  that  another  jury,  in  a 
cause  nearly  similar,  gave  a  different  verdict,  {x)  And  where 
a  defendant  on  two  successive  trials  of  the  same  cause  of 
action  obtained  a  verdict,  the  Court  set  aside  the  last  verdict, 
and  entered  a  nonsuit,  in  order  that  the  plaintiff,  who  claimed 
title  to  property  which  savoured  of  the  realty,  might  not  be 
for  ever  concluded  from  agitating  his  right,  (y) 

After  an  unsuccessful  motion  in  arrest  of  judgment  a  party  After  motion  in 
is  not  at  liberty  to  move  for  a  new  trial  even  within  the  first  "^"  °  ^^  ^" 
four  days  of  term,  for  by  moving  to  arrest  the  judgment  he 
aflSrms  the  verdict,  {z) 

So  where  a  bill  of  exceptions  has  been  tendered  the  Court  After  bill  of  ez- 
wiU  not  grant  a  motion  for  a  new  trial  unless  the  bill  be  aban-  ^P^^^'* 
doned ;  (a)  at  least  not  on  the  point  of  law  contained  there- 
in, (a) 

And  service  of  an  allowance  of  a  writ  of  error  has  been  held  After  writ  of 
in  King's  Bench  to  be  such  an  admission  of  the  facts  of  a  case  ^"^'^' 
as  to  induce  them  to  refuse  a  new  trial  applied  for  by  the 
defendant,  (b) 

But  where  a  defendant  brought  a  writ  of  error  on  the  first 
day  of  term,  and  a  rule  nisi  for  a  new  trial  was  moved  for  on 
the  second,  and  bail  in  error  justified  before  cause  shown;  the 
Court  of  C.  P.  held  this  to  be  no  objection  to  his  supporting 
the  rule  for  a  new  trial,  as  a  point  of  importance  was  de- 

(0  Parktr  r.  Amel,  t  W.  Bla.  965.  (s)  Fhiljpot  v.  Fage,  6  P.  &  R.  tSl ;  4 

(()  Goodwin  v.  GiihoM,  4  fiorr.  tl03  ;  B.  &  C.  110.  S.  C. 

1 T.  R.  171  ;  Fox  ▼.  Ciifim,  6  Bing.  776 ;  (a)  Fabrigat  v.  AfoKyn,  2  W.  Bla.  9t9 ; 

3Doagl.  137.  and  see  Dm  dem,  B/AerU  v.  Robwru,  S 

(«)  Smmnertw  t.  Stafford,  3  Taunt.  Chit.  fTt;  t  Bar.  &  Aid.  367,  S.  C; 

S3t.  Tidd,  863 ;  1  Daniel,  143. 

(*)Spongw.Hogg,tyf.B\A.B09.  (b)  Bonnet  v.  Htmt,  t    Tidd's  Prac. 

(jf)  Let  ▼.  Shore,  t  Dowl.  &  R.  198 ;  944. 
S.C.iiotS.P.iB.  &C.  94. 


78  MOTIONS,  &C.  FOR  NEW  TBIALS. 

CHAP.  lit.    pending,  which  would  have  been  shut  out  in  the  Court  of 

Motions,  &c.     V,  .   ^ 

70R  New       i^rror.  (c) 

Trials.  Jjj  ^j^  action  On  the  case  for  injurious  waste  to  plaintifPs 

New  trial  where  reversions  acrainst  eiffhteen  defendants,  two  of  whom  suflPered 

several  QeieTi~  ^  o  ' 

dants.(d)         judgment  by  default,  and  fifteen  pleaded  the  general  issue, 

whereupon  the  plaintiff  entered  a  nolle  prosequi  against  one  of 
the  two,  obtained  upon  a  writ  of  enquiry  a  verdict  for  jf900 
against  the  other,  and  the  jury  found  their  verdict  in  favour  of 
the  fiflteen,  the  verdict  as  to  five  of  the  fiflfeen  being  unwar- 
ranted, the  Court  granted  a  new  trial  against  them,  leaving 
the  verdict  againt  the  others  and  against  the  defendant  who 
suffered  judgment  by  default  undisturbed ;  (e)  and  Tindal  C.J. 
observed,  "  on  the  present  occasion  the  Court  are  dissatisfied 
with  the  verdict  in  favour  of  Harris,  one  of  the  defendants,  and 
think  the  case  as  to  him  ought  to  be  submitted  to  the  consi- 
deration of  a  new  jury ;  but  feeling  at  the  same  time  that  the 
plaintiff  has  brought  herself,  by  her  own  improper  act  of 
joining  other  defendants  unnecessarily,  into  the  difficulty  of 
applying  for  the  present  rule  against  some  instead  of  all  the 
defendants,  they  think  they  meet  the  justice  of  the  case  if  they 
put  the  plaintiff  as  nearly  as  possible  in  the  same  situation  as 
if  she  had  been  nonsuited  at  the  trial  instead  of  having  the 
verdict  against  her.  And  with  this  view  they  think  the  plaintiff 
ought  to  pay  the  costs  of  the  several  defendants,  (except 
Proctor,  who  has  suffered  judgment  by  default,)  as  if  upon  a 
nonsuit ;  that  she  should  enter  a  riolle  prosequi  as  to  all  the 
defendants  except  Harris  and  Proctor,  and  that  she  should 
then  be  allowed  to  proceed  to  a  new  trial  against  the  defendant 
Harris. 

"  At  the  same  time  they  are  of  opinion  that  Proctor,  who  has 
not  joined  in  opposing  this  application,  ought  not  to  be  pre- 
judiced by  any  new  assessment  of  damages,  but  that  the  sum 
already  assessed  against  him  should  be  considered  the  maxi- 
mum to  which  he  can  be  made  liable,  so  (hat  although  he  may 
be  liable  to  less,  if  upon  the  new  trial  the  jury  find  less 
against  the  other  defendant,  he  shall  not  under  any  circum- 
stances be  charged  in  execution  for  more. 

"  Upon  showing  cause  against  this  rule  considerable  dis- 
cussion took  place  as  to  the  effect  of  a  deed  produced  in 
evidence,  the  defendants  contending  that  by  the  operation  of 
such  deed  the  legal  reversion  was  shown  to  be  out  of  the  plain- 


(e)  Hammett  v.  Yea,  1  D.&  P.  149,  n.      post,  79,  and  notes, 
(d)  As  to  new  trial,  where  there  are         (•)  Price  ^.Harris,  10  Bing.  3S1 ;  ^  Mt 
several  defendants  in  criminal  cases,  see    &  Scott,  838,  S.  C. 
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(iff.  Whether  such  was  the  effect  of  the  deed  or  not  will,  as 
it  appears  to  us,  be  better  discussed  on  a  second  trial,  for  it 
seems  on  the  evidence  that  the  production  of  the  deed  was  to 
a  certain  extent  a  surprise  on  the  plaintiff;  and  some  of  the 
uses  declared  by  that  deed  being  contingent,  and  others  tem- 
porary only,  the  plaintiff  ought  to  have  the  opportunity  of 
showing,  if  she  can,  that  they  have  either  not  taken  effect  at 
all  or  have  ceased. 

'^  Upon  the  terms  therefore  above  mentioned  we  think  the 
rule  for  a  new  trial  against  Harris  and  for  a  new  assessment  of 
damages  against  Proctor,  ought  to  be  made  absolute.*' 


CHAP.  III. 

Motions,  &c. 

FOR  New 

Trials. 


Where  a  party  is  entitled  to  move  for  a  new  trial  as  a  matter  On  the  whole 
ofrigAt  the  Court  cannot  limit  the  inquiry  to  one  particular  r'^wd.  °^  ***'' 
point,  but  fnust  grant  it  generally.  (/) 

And  where  the  jury  assessed  the  damages  upon  an  erroneous 
principle,  the  Court,  in  granting  a  uew  trial,  refused  to  limit 
the  inquiry  to  the  question  of  damages,  {g) 

So  in  cases  where  a  bill  of  exceptions  might  be  tendered,  but 
an  application  for  a  new  trial  is  made  instead,  it  must  be  granted 
generally,  and  cannot  be  restrained  to  a  particular  point,  {h) 

But  where  a  new  trial  is  not  a  matter  of  right,  but  of  discre- 
tion, it  may  be  restrained  to  one  point,  (t) 

And  where  at  the  first  trial  of  a  cause  in  assumpsit,  the 
questions  between  the  parties  under  the  general  issue  was  in 
eridence  reduced  to  a  single  point,  the  Court  in  granting  a  new 
trial  on  the  ground  that  the  verdict  was  against  evidence,  con- 
fined the  parties  to  the  point  investigated  at  the  first  trial.  (A) 

In  criminal  cases  affidavits  of  fresh  facts  are  not  in  general  in  criminal 
admissible  on  a  motion  for  a  new  trial  unless  there  was  some  ^^'"' 
surprise  on  the  defendant  at  the  trial.  (/)    Nor  will  a  new  trial 
in  general   be  granted   where  the   defendant  has   been  ac-  Aticr  acquHtaL 
quitted,  (m)  even  though  such  acquittal  was  founded  on  a  misdi- 
rection of  the  judge,  (n)   Nor  on  the  ground  of  the  prosecutor 
having  been  refused  permission  to  address  the  jury,  (o) 


(/)  Mahany  v.  Frasi,  1  Dowl.  P.  C. 
703 ;  1  C.  &  M.  St5  ;  3  T^r.  f  64. 

(/P)  Jhid. 

(h)  Bernaseoni  v,  Farebroiher,  3  Bar.  6c 
Ad.  372. 

(i)  Hutdiinion  r,  Pipir,  4  Taont.  555. 

{k)  Thteaitst  v.  Sainsbury,  7  fiing.  437 ; 
5M.  &  P.  331 ;  and  see  ilutchimon  ▼. 
Piper,  4  Taunt.  556. 

{I)  R.  V.  Batoditch  and  others,  2  Chit. 
Rep.  {78;  Thwaites  t.  Sainsbwy,  5  M. 


&P.  3fl  ;  7  Bing.437,  S.C. 

(m)  R,  V.  Ueynell,  6  East,  315 ;  R.  v. 
Mann,  4  M.  &  Set.  357  ;  K.  v.  Wandt- 
worth f  1  B.  &  Aid.  63,  and  notes,  id.  64, 
67  -y  t  Chit,  R.  X8«,  S.C;  R,  t.  Briee, 
1  Chit.  R.  35S ;  S  B.  &  Aid.  606,  S.  C. ; 
1  Chit.  Cr.  Law,  657. 

(n)lStark.  N.P.  516. 

(0;  R,  V.  Briee,  «  Bar.  &  Aid.  606  ;  1 
Chit.  Rep.  354,  S.  P. ;  R.  v.  Mi/nf ,  2  B. 
&  Aid.  606,  n. 
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CHAP.  III. 
Motions,  &c. 
FOR  New 
Trials. 


After  convic- 
tion. 


But  there  is  an  exception  to  this  general  rule  in  the  case  of  a 
quo  warranto,  wherein  a  new  trial  has  been  granted  after  a 
verdict  for  the  defendant  against  the  weight  of  evidence,  (p) 

And  where  a  defendant  was  acquitted  on  an  indictment  for 
not  repairing  a  road,  &c.  the  Court,  under  special  circum- 
stances, suspended  the  entry  of  judgment,  so  as  to  prevent  a 
plea  of  autre  fois  acquit,  and  enable  the  parties  to  have  the 
question  reconsidered  upon  another  indictment  without  the 
prejudice  of  a  former  judgment,  (q) 

Nor  will  the  Court  grant  a  new  trial  where  the  defendant 
has  been  convicted  on  an  indictment  for  felony,  (r)  but  after  a 
conviction  for  a  misdemeanour,  a  new  trial  may  be  granted  at 
the  instance  of  the  defendant  where  the  justice  of  the  case 
requires  it.  (s) 

And  where  several  defendants  are  tried  at  the  same  time  for 
a  misdemeanour,  and  some  are  convicted  and  others  acquitted, 
the  Court  may  grant  a  new  trial  as  to  those  convicted  if  they 
think  such  conviction  improper,  (t) 

But  it  is  a  rule  that  all  the  defendants  convicted  upon  an 
indictment  for  a  misdemeanour  must  be  present  in  Court  when 
a  motion  is  made  for  a  new  trial  for  any  of  them,  unless  a  spe- 
cial ground  be  laid  for  dispensing  with  their  attendance,  (n) 
and  it  is  not  a  sufficient  excuse  for  absence  that  they  are  in  cus^ 
tody  on  dvil  process,  {x) 


Terms  on  which 
granted,  (y) 


In  granting  such  farther  trial,  which  is  matter  of  sound  dis- 
cretion, the  Court  has  also  an  opportunity,  which  it  seldom 
fails  to  improve,  of  supplying  those  defects  in  this  mode  of  trial 
which  sometimes  exist,  by  laying  the  party  applying  under  all 
such  equitable  terms  as  his  antagonist  shall  desire  and  mu- 
tually offer  to  comply  with,  such  as  the  discovery  of  some  facts 
upon  oath,  the  admission  of  others  not  intended  to  be  litigated, 
the  production  of  deeds,  books,  and  papers,  the  examination  of 
witnesses  infirm  or  going  beyond  sea,  and  the  like,  (z)  and 


(p)  R,  ▼.  FraneU,  t  Term  Hep.  484 ; 
Wilton  V.  Rattall,  6  East,  S16,  in  notes ; 
JR.  V.  Wifndham,  4  M.  &  Sel.  538. 

(q)  R.  V.  Wandsworth,  1  fi.  &  Aid.  63 ; 
2  Chit.  R.  t8t,  S.  C. ;  but  see  B.  v.  Bur- 
ton, 5  M.  &  Sel.  392. 

(r)  R.  V.  Mawbey  and  othertt  6  Term  R. 
638 ;  and  see  1  Chit.  Cr.  L.  654,  &c. 


(f)  Ibid. 

t)  R,  T. 


R.  619. 


Mawbey  and  lahen,  6  Term 


(u)  R,  Y.  Teal  and oth€n,U  East,  307; 
R,  V.  Cochrane,  3  M.  &  SeL  9,  10,  (a) ; 
R.  V.  Hollingberry  and  othert,  4  B.  &  C. 
329  J  6  D.  &  R.  344,  B.C.;  R.  ▼.  Cm' 
ttahle,  7  D.  &  R.  663;  1  Chit.  Cr.  L. 
659. 

(f )  Ibid. ;  and  see  R.  ▼.  Sobt,  8  D.  & 
R.  65  ;  5  B.  &  C.  334,  S.  C. 

(y)  See  as  to  costs  of,  pwt,  88  to  91. 

(s)3Bla.CoiD.392. 


MOTIONS,  &C.  FOR  NEW  TRIALS.  81 

which  mode  of  securing   evidence  has,  we   have  seen,  been    CHAP.  III. 
greatly  improved  by  the  late  enactment,  1  W.  IV.  c.  22.  (a)  ^qr  New 

Thus,  where  the  plaintiff  has  died  after  verdict,  the  Court       ^^  **'*"• 
may  grant  a  new  trial  on  the  application  of  the  defendant,  and  Afur  death  of 
would  in  such  cases  impose  terms  on  him,  to  prevent  his  taking 
advantage  of  the  plaintiiF*s  death.  (£) 

But  the  Court  of  C  P.  will  not  allow  a  rule  for  a  new  trial 
to  be  amended  by  providing  that  the  suit  should  not  abate  in 
the  event  of  the  death  of  the  defendant,  where  a  surety  had 
previously  entered  into  a  bond  for  payment  of  the  damages  and 
costs  of  the  second  trial,  (c) 

It  may,  however,  be  made  part  of  the  rule  for  a  new  trial, 
that  the  judge's  notes  of  the  evidence  of  an  aged  witness 
should  be  read  in  evidence  in  case  he  could  not  attend,  but  it 
is  unnecessary  for  legal  evidence  between  the  same  parties,  {d) 

So  a  new  trial  was  granted  on  an  affidavit  by  the  defendant 
of  surprise  and  that  he  had  a  good  defence,  on  the  terms  of  his 
bringing  money  into  Court,  and  that  judgment  should  be  given 
of  the  t€rni  if  the  plaintiff  obtained  a  second  verdict,  and  that 
the  defendant  should  pay  the  costs  of  the  former  trial  forth- 
with, as  well  as  the  costs  of  the  application  for  a  new  trial,  (e) 

And  where  a  bankrupt  sued  for  the  benefit  of  his  assignees, 
the  Court  of  C.  P.  refused  to  grant  a  new  trial  unless  his  as- 
siffnees  would  ctgree  to  abide  by  the  verdict  and  become  responsible 
for  the  costs,  (  /") 

So  in  assumpsit  for  goods  sold,  and  a  plea  of  general  issue,  New  trial  as  to 
the  only  question  was  whether  the  plaintiff  had  agreed  to  take  **"6®P°^"'* 
certain  bills  of  exchange  in  payment  of  his  demand,  and  to  ex- 
onerate the  defendant  from  all  responsibility  on  account  of  such 
bills,  and  the  jury  found  a  verdict  for  the  plaintiff.  On  a 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  evidence,  the  Court  imposed  on  the  defendant  the  terms 
of  confining  the  inquiry  on  the  second  trial  to  that  single  point, 
and  to  pay  the  amount  of  the  verdict  into  Court  together  with 
the  costs  of  the  first  trial,  {g) 

15.  JPracticcU  Proceedings  to  obtain  a  New  Trial :  and  in  what 

Court  to  proceed;  and  at  what  Time. 

It  is  competent  for  every  superior  Court  to  make  a  rule  for  a  in  vkat  Conn  a 

motion  for  a 

(a)  Ante,  Part  6,  p.  816.  (f)  NobU  v.  Adamx,  7  Taunt.  59;    9  nevt  trial  inuU 

lb)  Griffith  v.  WiUiana,  1  Cr.  &  J.  47  ;  Marbli.  S66\  Holt,  «48.                               be  made. 

1  Ciilt.  Col.  Stat.  1,  in  notes.  {g)  Thwttites  v.  Sainsfnin/t  5  M.  &  P. 

(0  Upez  V.  De  Tastut,  8 Taunt.  714.  321 ;  7   Bing.  437  ;  and  sec  Tidd,  911 ; 

(d)  «  Cliit.  Rep-  425.  Hutchinson  v.  Piper,  4  Tuunt.  556. 

(e)  Greaiw^  v.  Sims,  2  Chit.  269. 

VOL.  JV.  G 
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CHAP.  in.     new  trial,  (A)  but  it  is  otherwise  as  to  inferior  Courts  (»)  except 
FOR  New  '    on  the  ground  of  fraud  or  irregularity.  (J  ) 
'^'"^''''  In  an  action  brought  under  the  Chancellor's  order  the  appli- 

cation for  a  new  trial  may  be  made  either  in  Chancery  or  in 
the  Court  where  the  action  is  depending,  (k)  So  it  may  be 
moved  for  in  the  Court  where  the  action  is  depending,  though 
the  action  could  not  have  been  sustained  without  the  aid  of  the 
chancellor's  order.  (Z) 

But  a  motion  for  a  new  trial  upon  an  issue  directed  by  a 
Court  of  Equity  must  first  be  made  in  that  Court,  as  well 
where  the  point  relates  to  the  admissibility  of  evidence  as  on 
other  occasions,  (m) 

The  5  6.  4,  c.  106,  s.  2,  authorized  applications  to  the  three 
superior  Courts  for  new  trials,  &c.  in  actions  tried  in  the  Courts 
of  Great  Sessions  in  Wales,  but  previous  to  such  an  applica- 
tion the  transcript  of  the  record  ought  to  be  transmitted  from 
the  inferior  to  the  superior  Courts,  (n) 

A  party  to  an  action  tried  before  the  Court  of  Great  Sessions 
in  Wales  might  move  for  a  new  trial  without  entering  into  the 
recognizance  required  bystat.  5  6.  4,  c.  106,  s.  4.  (o) 

A  motion  for  a  new  trial  must  be  made  before  the  same  ju- 
risdiction as  directed  the  former  trial,  although  the  judge  may 
have  resigned,  (jp) 

Inferior  Courts  cannot  grant  a  new  trial,  (q) 

An  action  having  been  commenced  on  the  petty  bag  side  of 
the  Court  of  Chancery,  but  tried  in  K.  B.,  an  application  for 
a  new  trial  must  be  made  in  K.  B.  and  not  in  the  Court  of 
Chancery,  (r) 

Where  an  issue  is  sent  from  the  Court  of  Chancery,  the  mo- 
tion for  a  new  trial  may  be  made  in  the  Court  of  K.  B.,  the 
judge  at  the  trial  having  given  leave  to  move,  {s) 

Where,  in  an  issue  directed  to  be  tried  at  law  by  the  Lord 
Chancellor,  points  of  law  are  reserved  for  consideration,  the 
motion  for  a  new  trial,  with  a  view  to  have  the  points  discussed, 
must  be  made  in  Chancery  and  not  in  the  Court  of  law.  (t)  But 


(h)  Gully  ^.  Bishop  of  Exeter,  10  Bar.  (n)  Tyson  v.  Thomas,  M'Ciel  &  V.  HP. 

&  Cres.  603.  («,)  Hiwell  v.  Hitcell,  6  B.  &  C.  4<7  ; 

(i)    Blacquiere  v,  Havk'ms,    1  Dougl.  9  D.  &  R.  477. 

378.  (p)  Foolver  v.  Figes,  2  Sim.  3l9. 

(J)  R,  V.  Mayor  of  Oxford,  3  Ncv.  &  (,;)   Blacquiere  v.   Haickhis,   1   Doug. 

Man.  877.  $78! 

(fc)  Folkes  V.  ChaH,  t  Tidd's  Prac.  944  ;  (r)  Ex  parte  Barker,  1  Cox,  481. 

3  Douff.  157  J  1  Phil.  Evid.  276.  (s)  Holtrmhy  v.  Richards,  2  Cliii.  270. 

(0  Carstairs  v.  Stein,  4M.  &  Sel.  191 ;  (t)  Stone  v.  Marsh,  8  D.  &  K.  71 ;  6 

t  Tidd'8  Pr«c.  944 ;  f  Rose,  178.  B.  &  C.  651 ;  1   R.  &  M.  364  ;  9  P.  & 

(«.)  Bowker  ?.  Kiion,  6  Taunt.  444.  R.  463. 
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on  an  issue  directed  at  the  Rolls  a  motion  for  a  new  trial  may 
be  made  before  the  Lord  Chancellor,  (u)  And  where  the 
Court  of  Chancery  directs  an  action  to  be  tried  at  law^  though 
it  is  with  special  directions,  as  that  the  bankruptcy  of  the  de- 
fendant shall  not  be  pleaded  in  bar,  and  that  the  parties  shall 
be  examined  on  oath,  the  application  for  a  new  trial  must  be 
to  the  Court  of  law,  but  it  is  otherwise  with  an  issue,  (or)  And 
there  is  no  doubt  of  the  right  of  the  Court  of  Chancery  to  grant 
a  new  trial  after  a  trial  at  bar,  on  the  principle  that  the  con- 
science of  the  Court  must  be  satisfied,  (y) 

In  the  Exchequer,  motions  for  new  trials  of  issues  directed 
from  the  equity  side  of  the  Court  are  not  subject  to  the  rule 
requiring  such  motions  to  be  made  within  the  first  four  days  of 
the  following  term ;  such  applications  may  be  made  at  any  time 
during  the  succeeding  term  or  the  sittings  after;  but  they 
should  in  the  first  instance  be  made  before  the  Lord  Chief 
Baron  sitting  alone  in  equity  if  they  arise  out  of  causes  pend- 
ing before  bim.(z) 

In  C.  P.  Reg.  T.  53  6. 3,  ordered  that  no  motion  for  a  new  trial 
shall  be  entertained  unless  at  least  two  days  previous  notice  be 
given  of  the  motion  to  the  judge  who  tried  the  cause,  that  he 
may  be  enabled  to  bring  down  his  notes  of  the  evidence  and 
have  them  ready  in  Court  at  the  time  when  the  motion  for  a 
rule  nisi  is  made,  (a) 

Where  a  party  wishes  to  obtain  a  new  trial  of  an  issue^  he 
must  first,  on  an  ex  parte  application,  satisfy  the  judge  in  equity 
that  there  is  a  reasonable  ground  for  sending  to  the  judge  who 
tried  the  issue  for  his  notes  of  the  trial,  (i) 

An  application  for  the  judge's  notes  on  a  petition  for  a  new 
trial  is  a  motion  of  course,  (c) 

Though  by  the  4  &  5  W.  4,  c.  62,  s.  26,  where  a  cause  is 
tried  in  the  Common  Pleas  at  Lancaster^  the  motion  for  a  new 
trial,  &c.  is  directed  to  be  made  in  any  one  of  the  Courts  at 
Westminster,  yet  the  Courts  require  it  to  be  made  in  that  Court 
of  which  the  judge  who  presided  at  the  trial  is  a  member.  ((/) 

The  64th  rule  of  Hilary  Term,  2  W.  4,  applies  only  to  cases 
where  a  new  trial  is  granted  upon  the  whole  record,  {e) 


CHAP.  ni. 

Motions,  &c. 
FOR  New 
Trials. 


(«)  PonAntm  v.  Vtmhtrion^  11  Ves. 

j«o.  50. 

(z)  £t  fatit  Kensington,  Coop.  C.  C. 
96  ;  S.  P.  Carstain  v.  6f  si«,f  Rose,  178 ; 
4  M.  &  SeJ.  J9J  ;  f  Tidd's  Prac.  944. 

(y)  Si.  Paul'i,  London,  v.  MmrU,  9 
Ves.  jun.  165. 

(xJPn/fcp  ▼.  HUtan,  11  Price,  380. 


(a)  Reg.  T.  53  Geo.  3,  C.  P.  4  Taunt. 
7«I  ;  5  Tuunt.  611 ;  Tidcl,  913. 

(6)  Morris  v.  Davis,  3  Rus.3l8. 

(r)  El  part6  Haruood^  1  Mont.  8. 

(rf)  Forsler  v.  Jidliffe,  1  Scott,  54  ;  2 
Chit.  &  Hulme's  Coi.  Statutes,  588. 

(e)  Bower  v.  Hill,  S  Scott,  540. 

&2 
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Time  wilbin 
Mhich  motion 
lor  new  trial 
must  be  made. 


CHAP.  III.  The  motion  for  the  rule  nisi  roust  be  made  within  four  days 
for"new  *^'  ^^^^^  ^^^  distringaa  is  returnable,  (/)  unless  under  particular 
I'ria'-S'  circumstances/^)  in  which  case  the  Court  may,  in  their  dis- 
cretion, allow  a  new  trial  to  be  moved  for  at  any  time  before 
judgment  shall  have  been  actually  signed.  (A) 

The  four  days  are  reckoned  inclusive  of  the  first  and  last  day; 
but  Sunday,  though  not  the  last,  is  not  reckoned  one,  {%)  nor  is 
any  other  day  on  which  the  Court  do  not  actually  sit.  (Jt)  But 
a  motion  for  a  new  trial  of  an  issue^  directed  from  the  equity 
side  of  the  Exchequer,  need  not  be  made  within  the  first  four 
days,  as  in  other  cases,  but  any  day  during  the  term  subse- 
quent to  the  trial,  having  first  mentioned  it  to  the  Chief  Baron 
whilst  sitting  in  equity.  (J) 

A  motion  for  a  new  trial,  where  the  cause  has  been  tried 
during  the  term,  may  be  made  at  any  time  within  four  days 
after  the  return  of  the  distringas,  and  is  not  confined  to  the 
space  of  four  days  after  the  trial,  (m)  If  there  be  not  so  many 
as  four  days  in  the  term,  after  the  return  of  the  distringas, 
then  the  motion  must  be  made  on  or  before  the  last  day  of  the 
term,  (ji)  But  it  cannot  be  moved  for  even  by  consent  after 
the  four  days  have  expired,  (o) 

But  where  a  rule  for  a  new  trial  had  been  moved  for  by 
mistake  in  a  wrong  Court,  and  the  mistake  was  not  discovered 
till  after  the  first  four  days  of  the  term  had  elapsed,  the  Court 
of  Exchequer,  under  the  circumstances,  allowed  the  motion  to 
stand  good  as  of  the  proper  Court,  {p) 

But  in  Hilary  and  Trinity  terms  the  Courts  will  not  hear 
any  motion  for  a  new  trial,  unless  it  be  actually  made  within 
the  first  four  days  of  the  term,  even  though  counsel  bad  been 
instructed  to  move  within  that  time,  and  there  should  not  be 
time  to  hear  them  on  the  fourth  day.  {q) 

The  previous  practice  was  for  the  counsel,  at  the  close  of  the 
fourth  day  of  each  term,  to  insert  in  a  list  the  names  of  those 
causes  in  which  they  were  instructed  to  move;  and  which 
causes  they  were  called  on  to  move  on  the  following  days,  in 


(/*)  Kirhman  v.  lUrter,  2  B.  &  Aid. 
\S ;  1  Chit  Rep.  38S ;  Mason  v.  Clarke, 
1  C.  &  J.  411 :  Bin  V.  BarU^w,  1  Doug. 
171 ;  5  Term  R.  436 ;  3  Id,  642. 

(g)  Bin  V,  Burlaw,  1  Doupl.  171. 

{h)  R.  V.  Cough,  2  Doug.  791. 

(i)  Tidd,  9lli  ed.  912;  Kirlman  v. 
MarUr,  1  Chit.  Rep.  382;  2  B.  &  Aid. 
613,  S.  C. 

(k)  BromUy  ▼.  Foster,  1  Chit.  Rep.  562. 

(/)  PulUr'v,  Hilton,  II  Price,  380. 


(m)  Kirkman  v.  Marter,  2  B.  &  Aid. 
613 ;  i  Chit.  382,  S.  P. ;  Ifoioii  v,  Clarke, 
1  C.  &  J.  411 ;  1  Tjr.  534 ;  1  DowJ.  P. 
C.  288. 

(n)  Id. 

(o)  Anon,  t  Chitty's  Rep.  382.  («). 

(p)  Piggott  V.  Kemp,  2  Dowl.  Rep.  20. 

(q)  Reg.  Gen.  K.  B.  M.  T.,  8  G.  4, 
3  C.  &  P.  Ill;  C.  P.  E.  T.  6  Blag, 
622 ;  4  M.  &  P.  444. 


MOTIONS,  &C.  FOR  NEW  TRIALS.  85 

the  order  of  their  precedence,  (r)  Which  practice  it  seems  is  CHAP.  in. 
still  to  be  pursued  in  Easter  and  Michaelmas  terms,  in  which,  ^%r°New  ^ 
on  account  of  the  circuits,  the  number  of  motions  is  large,  (s)  Trials. 

Notice  must  be  given  in  C.  P.  to  the  judge  who  tried  the 
cause  two  days  before  moving  for  a  new  trial.  (^)  And  this 
as  well  in  cases  where  a  point  has  been  reserved  at  the  trial,  as 
in  other  cases,  (u)  And  after  a  motion  for  a  new  trial  has 
been  granted  on  certain  points,  it  is  irregular  to  make  another 
motion  upon  another  point  respecting  the  same  cause,  to  come 
on  at  the  same  time,  (x)  Nor  will  the  Court  order  a  verdict 
to  be  entered  for  the  defendant  on  any  given  counts,  after  dis- 
posing of  a  motion  for  a  new  trial,  (y) 

It  has  been  a  rule  of  practice  at  the  Rolls,  that  in  future 
not  more  than  two  counsel  shall  be  heard  in  support  of  a  motion 
for  a  new  trial  of  an  issue,  nor  more  than  the  same  number 
in  opposition,  (z)  But  on  several  occasions  since  this  rule  was 
promulgated  fitor^  than  two  counsel  have  been  heard  in  the  Lord 
Chancellor's  Court  in  support  of  and  against  a  motion  for  the 
new  trial  of  an  issue,  {a)  A  new  trial  cannot  in  general  be 
moved  for  after  a  motion  in  arrest  of  judgment,  (i) 

And  the  usual  and  proper  course  is,  in  cases  where  there 
may  be  a  ground  for  moving  in  arrest  of  judgment,  to  move  for 
the  latter  also,  at  the  time  of  moving  for  a  new  trial,  or  then  to 
pray  for  leave  afterwards  to  move  in  arrest  of  judgment  in  case 
the  motion  for  a  new  trial  should  on  argument  be  refused,  {b) 

It  should  seem  indeed  that  the  practice,  requiring  the 
motion  for  a  new  trial  to  be  made  before  that  in  arrest  of  judg- 
ment, extends  only  to  cases  where  the  party  has  knowledge  of 
the  fact  at  the  time  of  moving  in  arrest  of  judgment ;  and 
therefore  a  new  trial  was  granted  after  such  motion,  on  an 
affidavit  that  the  jury  drew  lots  for  their  verdict,  (c)  But  the 
motion  for  a  new  trial  cannot  be  made  after  a  writ  of  error 
brought  by  the  party  making  the  application,  {d) 

When  a  bill  of  exceptions  has  been  tendered,  the  Court 
will  not  grant  a  motion  for  a  new  trial  unless  the  bill  of  excep- 
tions be  abandoned,  {e) 

(r)  Reg.  Gen.  K.  B.  M.T.  8  G.  4.  3  («)  5  Russ.  23. 

C.&P.  lil;  C.P.  E.T.  6  Bing.6««;  («)  W.  «3. 

4  M.  &  P.  444.  (6)  Philjict  v.  Page,  4  B.  &  Cres.  160 ; 

(•)  U,  ibitl.  6  U.  &  R.  28 1 ,  S.  C. ;  Turbeivil  v.  Stamp, 

(0  Mem.  5  Taunt.  86,  6U,  S.   P.  4  t  Sulk.  647;  t  Chit.  CHiii.  Uw,  668. 

Taunt.  7«1.  (c)  Bui.  N.  P.  326  ;  Tidd.  913. 

(«)  bheldon  v.  Utnchild,  7  Taunt.  5^7.  {d)  Tidd,  9)3;  but  see  1  B.  &  P.  109, 

(z)  Robertson    v.     Barker,    2    Dow  I.  n.  contra. 

Rep.  39.  (0)  Doe  d.  Bobertt  v.   Robertt,  9  Chit. 

(jf)  Sfuunu  V.  Pearson,  1$  Price,  569.  Rep.  972,  sembU. 
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CHAP.  III.        And  where  the  defendant,  pending  his  motion  for  a  new 
*  for^New      trial,  served  the  plaintiff  with  a  copy  of  an  allowance  of  a  writ 
'^'^'^"''       of  error,  the  Court  of  King's  Bench  held  this  to  be  an  admis- 
sion of  the  facts  of  the  case,  and  refused  to  grant  a  new  trial.  (/) 
Affidavits.Rcg.      By  Reg.  Gen.  Trin  T.  6  Geo.  4,  it  was  ordered  (5^)  by  K.  B., 
4.    '  that  no  affidavit  shall  hereafter  be  used  in  support  of  a  motion 

for  a  new  trial  in  any  case,  whether  criminal  or  civil,  unless 
such  affidavit  shall  have  been  made  before  the  expiration  of  the 
first  four  days  of  the  term  following  the  trials  if  the  cause  be 
tried  in  vacation,  and  before  the  expiration  of  the  first  four 
days  after  the  return  of  the  distringas,  if  the  cause  be  tried  in 
term,  without  the  special  permission  of  the  Court  for  that  pur- 
pose. It  should  also  be  observed  that  the  affidavits  must  in 
all  cases  be  made  before  obtaining  the  rule  nisi ;  and  this  rule 
is  strictly  adhered  to. 

The  Court  will  not  reject  affidavits  used  on  a  motion  for  a 
new  trial,  because  they  tend  to  impeach  the  integrity  of  the 
jury,  {h) 

A  defendant  cannot  move  to  enter  a  nonsuit,  unless  leave  be 
given  at  the  trial,  and  can  move  only  for  a  new  trial ;  but  if 
the  judge  refused  leave  at  the  trial,  because  he  thought  it 
would  be  unnecessary,  he  will  put  the  party  in  the  same  situa- 
tion as  if  leave  had  been  given  at  the  trial,  (i) 

Where,  upon  the  trial  of  one  of  several  causes  which  were 
considerable,  there  was  a  rule  nisi  obtained  for  a  new  trial  on 
a  point  of  law  reserved,  and  the  defendant  agreed  to  abandon 
it,  the  defendants,  in  other  causes,  were  permitted,  upon 
motion,  to  have  the  name  of  another  defendant  inserted  in  his 
place,  in  order  to  have  the  benefit  of  the  rule  to  show  cause,  {k) 

Upon  a  motion  for  a  rule  nisi  for  a  new  trial  of  a  cause  tried 
before  an  undersheriii^  the  party  making  the  application  should 
produce  a  copy  of  the  undersherifF's  notes,  verified  by  affidavit, 
or  an  affidavit  stating  a  refusal  by  the  undersheriff  to  give  a 
copy  of  his  notes,  and  bringing  before  the  Court  the  facts 
proved  at  the  trial*  (/) 

The  Court  will  not  entertain  a  motion  for  a  new  trial  in  an 
action  tried  before  an  undersherifiT,  unless  the  undersheriff's 


(/)  Benngt  v.  Hunt,  T.  Id  Geo.   3,  383. 

K.  B. ;  Tidd,  9th  ed.  913.  (i)  Gates  v.  Ryan,  «  Chit.  f7l. 

(g)  Reg.  Gen.  T.  T.  5  G.  4,  5  D.  &  (fc)  Ijubboek  v.  Cbggett,  3  Smith,  497. 

R.  836;  3  Bar.  &  Cres.  176;  aud  see  1  (/)  Hall  ▼.  MiddUtoti,  4  Nev.  &  Man. 

Chit.  Rep.  383.  in  ootc.  368 ;  Bumey  v.  Monll,  3  Nct.  &  Man. 

(h)  Uartwrighi  v.  Badham,  11  Price,  47 J, 
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notes,  verified  by  affidavit,  are  in  Court,  (m)  or  a  statement  by    CHAP.  III. 

\       .  ^  \  ^     ^  "^      MOTIONB,  ficc. 

counsel  who  was  present,  (n)  for  New 

By  the  statute,  1  W.  4,  c.  7,  s.  2,(o)  the  judge  who  tried       '^'^'^"* 
the  cause  has  power  to  certify  that,  in  his  opinion,  execution  R"le  how  ob- 
ought  to  issue  forthwith,  or  on  some  day  to  be  named  in  such  judge  lit  trial 
certificate,  though  before  the  next  term ;  but  the  4th  section  certified  for  m- 

pt§duite  CJLCCU" 

Still  leaves  the  party  affected  by  such  certificate  the  right  to  iton. 
apply  to  the  Court  to  set  aside  the  judgment  and  execution, 
or  stay  the  same,  and  to  arrest  the  judgment,  or  grant  a  new 
trial.  In  a  case  of  this  nature  an  affidavit  should  be  made 
fully  stating  the  facts,  and  the  Court  should  be  moved  as  soon 
as  possible.  (/}) 

In  all  the  Courts,  if  the  judge  who  tried  the  cause  declares  Consequence  of 
himself  satisfied  with   the  verdict,  it  has  been  usual  [notl  to  J^l^?  j*^'"^^. 

.  *■        -•         sttti»ned  or  dis- 

refuse  to  grant  a  new  trial,  on  account  of  its  being  against  evi-  satisfied  with 
dence ;  whilst,  on  the  other  hand,  if  he  declare  himself  dissatis-  i«dJ%**i^'' 
fied  with  the  verdict,  it  is  [then  almost]  of  course  to  grant  it.  (q) 
The  mere  dissatisfaction  expressed  by  the  judge  who  tried 
an  issue  directed  by  a  Court  of  equity,  with  the  verdict,  on  a 
question  of  fact,  is  not  a  ground  for  granting  a  new  trial,  if  the 
verdict  be  satisfactory  to  the  Coitrt,  (r) 

Inasmuch  as  the  granting  of  a  rule  nisi  for  a  new  trial  sus- 
pends the  judgment  and  execution,  and  occasions  an  accumu- 
lation of  the  heavier  description  of  business,  the  Court,  un- 
less the  judge  who  tried  the  cause  has  expressed  a  strong 
opinion  in  favour  of  the  application,  will,  in  the  first  instance, 
invariably  examine  the  grounds  of  the  motion,  and  refuse  it, 
unless  there  be  a  probable  ground  to  expect  that  the  rule  will 
ultimately  be  made  absolute. 

If  the  cause  was  tried  before  the  sheriff*,  &c.  under  the  3  8c  Shcrirs  notes. 
4  W.  4,  c.  4^,  the  notes  of  the  sheriff;  or  other  judge  who  tried 
the  cause,  must  be  produced,  or  their  non-production  ac- 
counted for  by  the  under-sheriff^s  refusal  to  produce  them,  or 
the  like,  and  an  affidavit  of  the  truth  of  the  notes  must  be 
made,  {s)  or  a  statement  by  counsel  who  was  present ;  but  such 
notes  need  not  be  filed,  {t) 

(n)  Burney  v.  Moxall,  3  Nev.  St  M.  3^7 ;  and  see  6  Price,  146. 

47t;  and  ace  Thcmat  v.  Edwardi,  1  Cro.  (r)  Atkint  v.  Drake,  M'CIel.&  Y.  213. 

M.  &  Ros.  389.  (f )  Burnett  v.  Glossop,  S  DowJ.  635. 

(n)  Barnett  v.  GUm»p»  3  Dowl.  635.  (t)  3  Dowl.  P.  C.  353  ;  Mansfield  ▼. 

(o)  Ante.  36.  Breary,  1  Adoi.  &  Ellis,  347  ;  Burney  v. 

(p)  Chit.  Sum.  Prac.  193;  and  see  ante,  fdawsontid,  348;  Thomas  v.  Edwards,  1 

Part  VI.9i4.  C.  M.  &  R.  383  ;  Hall  v.  Middletim,  1 

(9)  Tidd,  914,  908 ;  i?.  ▼.  PooU,  R.  T.  Harr.  &  W.  7.     The  party  is  cntiiled  to 

Hardw.  33;   Baraes,  439;  13ol.  N.  Pri,  the  notes  for  the  purpose  of  moving  for  a 
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CHAP.  III. 
Motions,  &c. 

FOR  New 
Trials. 

"When  or  not 
Costs  are  pay - 
ble,  and  by 
whom,  OD 
granting  new 
trial. 


It  is  entirely  in  the  discretion  of  the  Court  whether  they 
will  oblige  the  party  applying  for  a  new  trial  to  pay  costs  as  a 
condition  precedent  to  his  proceeding  to  a  second  trial.  Upon 
setting  aside  a  nonsuit^  or  a  verdict  for  misdirection  of  the 
judge,  the  Court  grant  a  new  trial,  vsually  without  costs ;  (u) 
because  when  a  Court  or  the  judge  has,  by  mistake  of  law, 
occasioned  the  mistake  or  error,  it  is  not  fit  or  proper  that  one 
party  only  should  bear  the  whole  expense ;  occasional  mistakes 
by  the  judge  or  jury  being  the  inseparable  incidents  of  all 
human  tribunals,  (v) 

Where  the  verdict  was  set  aside  for  the  misconduct  of  the 
jury,  the  Court  ordered  the  costs  to  abide  the  event  of  the 
second  trial,  (x) 

If  set  aside  because  the  verdict  was  contrary  to  law,  or  to 
the  opinion  or  direction  of  the  judge,  a  new  trial  is  granted 
usually  without  costs,  (y) 

But  if  because  the  verdict  was  contrary  to  evidence,  or  the 
damages  were  excessive,  a  new  trial  be  granted,  it  is  usually 
so  upon  payment  of  costs.  (2) 

Where  during  the  trial  of  a  cause  one  of  the  jury  ab- 
sconded, and  the  others  were  accordingly  discharged,  and  a 
second  trial  was  afterwards  had,  when  a  verdict  was  found  for 
the  plaintiff,  it  was  held  that  the  plaintiff  was  entitled  to  costs 
of  the  first  trial,  (a) 

But  if  a  judge  of  his  own  authority  discharge  a  jury  from 
giving  a  verdict  on  the  ground  of  their  not  being  able  to  agree, 
the  party  ultimately  successful  will  not  be  entitled  to  the  costs 
of  the  first  attempt  at  trial,  {b) 

If  a  party  have  obtained  a  verdict  by  trick,  the  Court  will 
grant  a  new  trial  without  costs,  or  perhaps,  in  very  gross  cases, 
they  will  oblige  him  to  pay  the  costs,  (c) 

Where  a  new  trial  was  granted  because  the  plaintiff  had  a 
material  witness  for  the  defendant  concealed  in  his  house  and 
prevented  him  from  being  served  with  a  subpcena,  it  was 
granted  without  costs,  (d) 


new  tiial,  Vickert  v.  Covk,  3  Donl.  P.  C. 
49« ;  Johnson  v.  Wells,  <  Crf>.  &  JVl.  428 ; 
t  Dow  I.  S53.  , 

(u)  Buicall  V.  Hogg,SWi\s.  U6. 

(v)  Uul  it  has  been  argued  wiih  some 
reason,  tbat  where  a  party  lakes  a  disho- 
nour a  Lie  objection,  an'i  thereby  defeats 
the  justice  of  tiie  ca^e,  it  niiglil  be 
well  to  give  the  Ctiurt  the  power  uf  sub- 
jecting hiro  to  entts. 

(x)  Ha/ev.  Cove,  1  Sir.  64?. 

iy)  llullock^  367  J  Furneaux  v.  Hutch' 


ins.  Cow  p.  808;  Poe^in  v.  PaulfV*  >  ^^• 
Bb.  670;  Jachon  v.  Dnrhaire,  SA\  K  ^^^ 

(s)  Anon.  1«  Mod.  370 ;  Marrow  t. 
Hull,  t  Purr.  11;  Bright  v.  Fifftpfh^ 
Id.  393  ;   Burton  v.  T/mj/ii/»m.ii,  2  Id.  6i5. 

(a)  Harrison  v.  Den$iet,  I  C.  &  ^^' 
J03. 

{h)  Seelif  r.  FaiM,  3  Dowl.  P.  C  S7«. 

(r)  Andern'H  v,  George,  I  Burr.  352; 
•eo  1 1 ul lock.  3iU. 

(d)  Bui.  N.  P.  3«S. 


MOTIONS,  &C.  FOR  NEW  TRIALS. 


89 


If  a  new  trial  be  granted  upon  a  ground  not  opened  at  the 
first  trials  it  will  be  upon  payment  of  costs,  (e) 

If  a  new  trial  be  granted  without  any  mention  of  costs  in  the 
rule,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the  suc- 
cessful party,  though  he  succeed  on  the  second.  R.  H.  2  W.  4, 
r.64.(/) 

Where  a  Her  a  verdict  for  the  plaintiff  a  new  trial  was  ob- 
tained by  defendant  and  the  rule  was  silent  as  to  costs,  and  the 
plaintiff*  afterwards  discontinued,  the  Court  held  the  defendant 
was  not  entitled  to  the  costs  of  the  trial,  (g) 

But  in  another  case,  where  the  verdict  was  for  the  defend- 
ant and  the  plaintiff  obtained  the  rule  for  a  new  trial  and 
afterwards  discontinued,  it  was  held  that  the  defendant  was  en- 
titled to  the  costs  of  the  trial.  (A) 

In  another  case  when  the  defendant,  who  had  obtained  the 
rule,  instead  of  proceeding  to  a  second  trial,  gave  the  plaintiff 
a  cognovit,  the  Court  held  him  liable  to  pay  the  costs  of  the 
trial  (£) 

But  these  cases  are  exceptions  to  the  general  rule. 

Where  the  costs  are  ordered  to  abide  the  event  of  the  second 
trial,  if  the  same  party  succeed  in  both  trials  he  shall  have  the 
costs  of  the  first  as  well  as  the  second.  (%) 

But  otherwise  the  costs  of  the  first  shall  not  be  allowed.  (/) 

By  "the  event"  of  the  second  trial  is  meant  the  ultimate  event 
of  the  cause,  and  therefore  if  the  verdict  at  the  second  trial  be 
not  set  aside,  and  on  the  third  trial  the  ultimate  event  be  the 
same  as  upon  the  first  trial,  the  party  will  be  entitled  to  the 
costs  of  the  first  trial,  (m) 

After  a  verdict  for  a  defendant  the  Court  made  a  rule  abso- 
lute for  a  new  trial,  and  ordered  that  the  costs  of  the  former 
trial  should  abide  the  event  of  such  new  trial ;  the  record  was 
carried  down  to  the  spring  assizes  following  and  made  a  rema- 
net;  it  was  tried  a  second  time  at  the  summer  assizes,  when  a 
verdict  was  again  found  for  the  defendant,  the  Court  afterwards 


CHAP.  III. 

Motions,  &c. 
FOR  New 
Trials. 


(O  Sutton  ▼.  Miehell,  1  T.  R.  20. 

(  f )  See  'Seabtrry  v.  Colinn,  2  Dow  I. 
P.  C.  415;  Hullock.391. 

(^)  Oray  ▼.  Cox,  .•>  B.  Ac  C.  458 ;  8  D. 
&  R.  fiO/S.  C. ;  and  see  Porter  v.  Coo- 
per, 3  Dowi.  P.  c.  aei. 

(A)  Sweeting  ▼.  HaUe,  9  B.  &  C.  369. 

(i)  Jack»4mv.HaUand,m,6iA\6.  317  ; 
1  Chit.  Re|i.  19,S.  C. ;  see  Payne  v.  Bai- 
Itif,  3  B.  &  B.  304  ;  7  Moore,  147,  S.  C; 
!;/««  r.  Drummondj  1  M.  &  P  88  ;  4 
Bing.415,  S.C. 


(k)  Trelawney  v.  Thomas,  ]  TT.  Bl.  i>41 ; 
HutUoa  T.  Marjaribanh,  1  Bing.  393 ;  8 
Moore,  440.  S'.  C. ;  Canham  v.  Fhk,  2  C. 
&  J.  126;  Id.  128. 

(/)  Ai'Uen  V.  G'tbbs,  8  T.  R.  619; 
Chapman  v.  Partritige,  2  N.  R.  S82  ; 
Bird  V.  ApplelOHt  1  East,  111  ;  Howarth 
▼.  &imtfe/.  1  B.  &  Aid.  666;  Doiid  v, 
Neal,  2  C.  &  M.  225. 

(w)  Meule  V.  GodJard,  5  B.  fir  Aid. 
776. 
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CHAP.  III.  ordered  that  the  verdict  should  be  set  aside  and  a  new  trial 
^^for^New  ^  had  between  the  parties  upon  payment  of  the  costs  of  the  last 
Trials.  trial^  and  that  the  costs  of  the  first  trial  should  abide  the  event 
of  such  new  trial,  a  verdict  was  found  for  the  plaintiff  and  the 
Court  held  that  the  plaintiff  was  entitled  to  the  costs  occa- 
sioned by  the  cause  having  been  made  a  remanet  at  the 
assizes  next  following  the  term  when  the  first  rule  was  made 
absolute  for  a  new  trial,  (n) 

In  an  action  upon  a  statute  which  gives  double  costs  if  a  new 
trial  be  granted  on  a  rule  ordering  the  payment  of  the  costs  of 
the  first  trial  generally,  it  would  mean  the  double  costs,  (o) 

When  a  new  trial  is  granted  to  the  defendant  on  payment  of 
costs  the  plaintiff  should  not  carry  down  the  cause  for  trial 
until  they  have  been  paid  for,  if  he  do  so  he  will  have  no  remedy 
for  the  costs  of  the  former  trial,  even  though  he  should  again 
obtain  a  verdict,  (p) 

Of  costs  in  par-      Where  a  new  trial  has  been  granted  upon  payment  of  costs, 
ticuar  cases,      remanet  fees,  although  incurred  before  the  unsatisfactory  trial, 
are  to  be  paid  by  the  party  endeavouring  to  impugn  the  ver- 
dict, (y) 

The  rule  as  to  the  payment  of  costs  on  a  motion  for  a  new 
trial  is  the  same  in  principle  in  criminal  and  civil  cases,  (r) 

On  the  trial  of  a  right  of  way  in  one  count  claimed  as  a 
public,  and  in  another  as  a  private  way,  a  general  verdict  was 
found  for  the  defendants,  and  the  Court  afterwards  directed  a 
new  trial  expressly  by  the  rule  confining  it  to  the  right 
claimed  in  the  second  count.  In  the  rule  no  mention  was 
made  of  costs  nor  any  reservation  of  the  defendant's  verdict  on 
the  first  count,  and  it  was  held  that  the  defendants  were  never- 
theless entitled  to  the  costs  of  the  issues  found  for  them  on  the 
first  trial  and  not  in  contest  on  the  second,  they  having  suc- 
ceeded on  such  second  trial.  (5) 

The  plaintiff  obtained  a  verdict,  which  was  afterwards  set 
aside  on  the  ground  of  misdirection,  and  a  new  trial  granted, 
the  costs  to  abide  the  event.  On  the  second  trial  the  cause 
was  referred  and  the  arbitrator  ultimately  directed  that  the 
verdict  should  be  entered  for  the  defendant,  each  party  paying 


(n)  Gibbons  v.    PhiUipt,   8  B.  &  C,  cd.  915. 

437 ;  2  M.  &   H.  238,  S.  C. ;  and  see  (q)    Robin$on  v.    Dap,  9   Nev.  k  M. 

Poole  V.  Millard,  1  T^rw.  Rep.  960.  670  ;  5  Bkp.  &  Ad.  8t4,  S.  C. 

(o)  Semble,  Loader  v,  Thomas,  1  C.  &  (r)  Rei  v.  Ford,  1  Nct.  &  M.  776. 

J.  64.  (s)  Bower  v.  Hill,  ?  Scod,  540. 

(}))  Doe  d.  Davie  v.  Uaddon,  Tidd,9th 
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his  own  costs  of  reference^  it  was  held  thai  the  defendant  was  CHAP.  ni. 

ooly  entitled  to  the  costs  of  the  second  trial.  (0  for\sw  ^ 

It  is  only  where  the  same  party  succeeds  on  both  trials  that       ^*'^'^' 
he  is  entitled  to  the  costs  of  both,  (u) 

If  the  ground  of  the  application  for  a  new  trial  be  an  irregu-  Setting  rule 

,     .^    .     ^1  1-  A     p  •  ^i_       1  down  in  the  new 

lantyxn  the  proceedings  or  on  account  of  surprise^  or  the  absence  trial  paper, 
of  the  counsel  or  attorney^  or  other  mere  practical  pointy  the 
Court  will  direct  that  the  rule  nisi  shall  not  be  placed  in  the  new 
trial  paper  but  come  on  for  discussion  as  a  common  rule.  But 
where  the  case  requires  the  report  of  the  judge  who  tried  the 
cause  to  be  ready  then  the  rule  nisi  will  come  on  in  the  new 
trial  paper  on  the  particular  days  for  discussion  of  that  descrip- 
tion of  business. 

In  K.  B.  when  the  Court  have  granted  the  rule  nisi,  it  is  to 
he  drawn  up  by  the  clerk  of  the  rules  and  a  copy  of  it  is  to 
be  served  upon  the  attorney  or  agent  of  the  opposite  party. 
Then,  before  the  time  of  showing  cause,  if  the  action  were 
tried  in  London  or  Middlesex^  a  note  in  writing  is  to  be  deli- 
vered at  the  house  or  chambers  of  the  Lord  Chief  Justice,  spe- 
cifying the  name  of  the  cause  and  the  time  and  place  where  the 
same  was  tried,  together  with  the  nature  or  terms  of  the 
motion  ;(x)  and  if  tried  by  any  of  the  puisne  judges,  some 
intimation  should  be  given  to  his  clerk  of  the  rule  nisi  having 
been  granted  at  least  the  evening  before  the  case  is  to  be 
argued.  If  the  cause  were  tried  in  any  other  county  by  a 
judge  of  the  Court  of  K.  B.  it  should  be  mentioned  to  his 
clerk  that  the  rule  nisi  has  been  granted,  and  the  judge  will 
take  care  to  have  his  notes  and  minutes  of  evidence  in  Court 
when  the  case  is  called  on.  If  the  cause  was  tried  by  a  judge 
of  another  Court,  a  copy  of  the  rule  nisi  should  be  served  on 
his  clerk,  who  will  thereupon  deliver  the  judge's  report  of  the 
trial  to  the  junior  puisne  judge  of  that  Court. 

The  Court  of  C.  P.  will  not  hear  a  rule  for  a  new  trial  dis-  Showing  caase. 
cussed  without  having  before  them  the  report  of  the  judge 
who  tried  the  cause,  though  there  be  no  dispute  about  the 
facts,  (y)  Nor  will  the  Court  of  Exchequer  allow  a  rule  for  a 
new  trial  to  be  re-argued^  for  the  purpose  of  having  the 
opinion  of  the  whole  Court,  where  one  of  the  judges  was  absent 
at  the  time  of  argument.  (2)    And  where  a  rule  nisi  for  a  new 


(()  Sktriack  v.  Barnard,  1   Moore  &  (v)  Majtir  v.  Oienham,  5  Taunt  340. 

Scott, 58.  (s)    Atkint  v.  Drake,   M'Cld.  &    Y 

(u)  Jlfid,  213. 

(i)  R.  M.  40  G.  3. 
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trial  having  been  peremptorily  fixed  for  a  day  in  the  third 
term  inclusive  after  being  granted,  and  not  having  been  then 
supported  was  discharged,  the  Court  of  Exchequer  refused  to 
open  it  in  the  ensuing  term,  on  a  suggestion  that  instructions 
had  been  prepared  and  intended  to  be  delivered  to  counsel  in 
the  preceding  term,{a)  So  in  the  Exchequer,  if  no  one  appear 
to  show  cause  against  a  rule  nisi  for  a  new  trial  on  the  peremp- 
tory order  day^  the  rule  will  be  made  absolute.  (6) 

Where  the  plaintiff  obtains  a  rule  for  a  new  trial,  but 
neglects  to  carry  the  cause  down  for  trial  for  more  than  four 
terms,  the  Court  will  not  discharge  the  rule  on  motion  unless 
a  temCs  notice  of  such  motion  has  been  previously  given ;  (c) 
and  the  plaintiff  is  not  bound  to  proceed  on  a  rule  for  new 
trial  within  any  limited  time.{d) 

It  is  the  practice  to  allow  amendments  to  be  made  on 
terms  after  the  trials  where  the  justice  of  the  case  requires 
it.(e) 

The  now  trial.        The  party  obtaining  the  rule  is  not  bound  to  proceed  to  the 

new  trial  in  any  limited  time.  (/) 

The  new  trial  may  take  place  upon  the  former  nisi  prius 
record  unless  the  postea  has  been  indorsed  upon  it,  in  which 
case  a  new  nisi  prius  record  must  be  engrossed.  And  if  the 
former  record  is  to  be  used,  the  jurata  must  be  altered  in  the 
same  manner  as  where  a  cause  has  been  made  a  remanet.  A 
proper  notice  of  trial  must  be  served,  and  the  usual  jury  pro- 
cess issued,  and  the  cause  must  be  entered  for  trial  as  in  ordi- 
nary cases ;  the  second  verdict  alone  is  to  appear  on  the 
postea.  Also  upon  the  judgment  roll  no  notice  is  taken  of 
the  first  verdict,  but  the  record  proceeds  as  if  the  second  ver- 
dict was  the  only  one  that  was  given,  (g) 

If  the  plaintiff  do  not  proceed  to  the  second  trial  the  defend- 
ant may  carry  down  the  record  by  proviso,  but  he  cannot  do 
so  until  after  the  next  term  or  assizes  from  that  in  which  the 
new  trial  was  granted,  {h) 


(a)  Lawton   v.  Britton,   M'Clel.  k  Y. 

608. 

(6)  ParsoM  V.  IVii,  1  Price,  3t«. 

(c)  TipUm  V.  Meeke,  8  Moore,  579 ; 
S.  P.  Deaem  v.  Futfer,  1  C.  &  &L  349 ; 
1  Dowl.  P.  C.  675. 

(d)  Buckle  V.  Hollii,  M.  T.  18 1 5, 
Tidd.  9l7,n.  (i)]  «  Chif.  Rep.  398,  S.  C. 

(e)  Tomlinton  v.  Blachmiih,  7  T.  R. 
13«;  Wilder  v.  Handu,  «  Sir.  1151; 
Manhall  V.  RiggMf  Id.  1162;  Dennis  y. 


Edwards,  Comb,  4 ;  when  not,  sec  Price 
V.  Severn,  7  Bing.  402  ;  5  M.  &  P.  250  ; 
1  Dowl,  P.  C.  «15,  S.  C. 

(/)  Buckle  V.  HoUis,  T.  T.  I8l5; 
Tidd,9ihed.  917;  2  Chittv*s  Rep.  398, 
S.C. 

(g)  2  Saund.  253,  d. 

(A)  Slaffnrdihire  and  Worcettenhire 
Cajtal  Company  v.  ihr.  Trent  and  Mertey 
Canal  Company,  5  Taunt.  577. 
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The  jurors  empanelled  upon  a  new  trial  must  be  fresh  per-   ^^^^'  ^^^* 
sons  and  not  one  of  the  former  jurors,  and  therefore  it  is  upon      por  New 
the  second  trial  a  ground  of  challenge  that  one  of  the  jurors       Trials. 
was  upon  the  former  trial.  («)  J^l^pi 

ond   not  one  of 

(i)  Argents.  DareH,2  Sitk.  648  ;  Bud      6t«  ;  Tidd,  904  ;  1  Stark.  Ev.  468.  2iid  J^^J^^"""  J»»- 
lee  Rex  r.  Mawbty  and  others,  6  T.  R.      ed. 
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Of  the  postea 94 

Associate's  minute  of  the  verdict ....  t6. 
Form  of  postea  in  assumpsit  where 

defendant  appears  at  the  trial     . .  f6. 

The  like  in  debt 95 

Postea  where  judge  certifies  for  im- 
mediate execution t6. 

Certificate  of  judge  for  immediate  ex- 
ecution   it. 


The  like,  unless  certain  bills  or  goods 
are  deposited  with  plaintiff  before 
a  named  da^    95 

Order  for  amendment  to  be  indorsed 
on  post  ea ib. 

When  the  plaintiff  is  entitled  to  the 
postea 97 

IVJolion  in  arrest  of  judgment  ......     99 
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CHAP.  IV.     Immediately  after  the  foreman  of  the  jury  has  verbally  pro- 

Of  Postea.    nounced  their   verdict,  and   even  before  the  next  cause  has 

been  called  on,  the  associate  writes  his  minute  of  the  substance 

Associate's  mi-   of  the  verdict  on  the  jury  panel,  stating,  according  to  the  facts, 

"  Verdict  for  plaintiff  on  first  count,  damages  £ .     On  the 

"  third  count f  damages  £ .     The  residue  for  the  defendant ; 


tiutes  of  the 
verdict. 


€i 


Costs  for  plaintiff  40s.''  From  this  minute  the  formal  postea 
is  afterwards,  more  at  leisure,  to  be  drawn,  and  entered  at 
length  or  in  full  on  the  back  of  the  nisi  prius  record.  (6)  The 
postea  itself  is  so  called  from  the  Latin  word  Postea,  ( Anglic^ 
afterwards,)  with  which  it  commenced  when  the  proceedings 
were  in  Latin.  The  statutory  rule  schedule,^Hil.  T.  4  W.  4, 
directs  that  "  the  postea  shall  be  in  the  usual  form^'  (c)  one  of 
which  is  given  in  the  note,  and  many  others  are  there  referred 
to.  (d)     The  substance  of  the  postea  is  governed  by  the  terms 


(a)  Tidd,  9lh  ed.  900 ;  Tidd's  New 
Prac.  537. 

(6)  3  Bla.  Com.  385 ;  Tidd,  9th  ed. 
900 ;  Tidd,  New  Prac.  537  ;  Reg.  Gen. 
Hil.  T.  4  VV.  4,  No.  «  ;  Archbold's  Prac, 
K.  B.  bv  T.  Chitty.oth  ed.  S9^  ;  1  Arch. 
C.  P.  200;  and   see  several  forms,   T. 


Chittj's  Forms,  314  to  325. 

(c)  Rep.  tien.  Hil.  T.  4  VV.  4,  schedule. 
No.  ^  ;  f>  Bar.  &  Adol.  appendix,  zi. ;  10 
Bing.  475 ;  ^  Croni.  and  Mee.  96 ;  and 
see  several  FormSf  Tidd's  FormSf  314  to 
325  ;  3  Bla.  Cum.  386,  n.  1  ;  Tidd's  New 
Prac.  537. 


Postea  in  as-  (^)  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within  contained, 
Bumpsit  where  before  the  Right  Honourable  [name  rf  chief  justice  in  K»  B,  or  C.  P.]  the  chief  jus- 
defendant  or-      ***^®   within  mentioned, ,  esq.,  being  associated  to  the  said  chief  justice, 


pears  at  the 
trial. 


according  to  the  form  of  the  statute  in  such  case  made  and  provided  [or  in  Eiehequersay, 

"  before  the  Right  Honourable  [name  of  chief  baron],  the  chief  baron  within 

named,"  pr  in  country  causeSj  **  before  Sir  — ,  knight,  one  of  the  justices  of  our  lord 

the  king  assigned  to  hold  picas  t>efore  the  kinf;  himself,  and  Sir ,  kni^tht,  one  of 

the  justices  of  our  lord  the  king  of  the  bench, "or  *'  Sir ,  knight,  one  of  the  barons 

of  the  Ezchequer  of  our  lord  the  king,  justices  of  our  said  lord  the  king,  assigned  to 

take  the  assizes  in  and  for  the  county  of  ,  accotding  to  the  form  of  the  statute  in 

such  case  made  and  provided,"]  t  come  as  well  the  within* named  plaintiff  as  the 
within-named  defendant,  by  their  respective  attornies  within- mentioned ;    and  the 
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of  the  several  issues  joined  in  the  pleadings.     It  will  be  ob-     CHAP.  IV. 
served  that  in  general  the  postea,  or  finding  of  the  jury,  is  for  — - — - — — 


the  plaintiff  ov  the  defendanty  or  upon  one  or  more  particular 
facts,  and  simply  in  the  affirmative  or  negative,  and  finding  the 
existence  of  a  promise  or  of  a  named  debt,  or  finding  damages 

to  have  been  sustained  to  the  amount  of  £ ,  in  consequence 

of  an  injury. 

As  all  the  jurors  must  concur  in  such  verdict  or  finding,  it 
might  be  supposed  that  it  would  be  the  constant  practice  to 
allow  such  jurors  to  inquire  of  the  judge  as  to  the  consequences 
of  their  finding;  and  that  adequate  time  to  ascertain  that  they 

joronof  the  JDrri  whereof  mention  is  wiihin  made,  being  siiramoned.  also  come,  who, 
lo  speiik  the  truth  of  the  matters  within  contained,  being  chosen,  tried,  and  sworn,*  say 
apoo  their  oath  that  [&c.  staling  the  affirmative  cr  negative  of  the  issue,  as  it  is  found 

for  the  ]^intiff  and  in  the  terms  adopted  in  the  pleadings;  thtu,  ij  the  plea  bt  non  aS' 
tumpsit,  say,  *' That  the  defendant  did  promise  in  manner  and  form  as  ihc  plainiitV 
hath  within  complained  against  him'*]  and  they  assess  the  damages  of  tiie  plaintitf 
on  occasion  of  the  not  performing  the  said  promises  within  mentioned,  over  and  above 

his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  lo  £ ,  and 

for  those  costs  and  charges  to  forty  shillings.  Therefore,  &c. — See  1  Chit.  Ar.  Pr. 
SOS,  314. 

[Saae  a$  in  the  form  $upra  to  tht  asterisk  *,  and  then  state  the  affirmative  or  negative  p    .     '    d  Li 
of  the  itme  at  it  is  found  for  the  plaintiffs  and  in  the  terms  adopted  by  the  pleadings  ; 
thitSt  if  the  plea  be  nil  debet,  in  a  qui  tarn  action,  **  say  upon  tlieir  oath  tlini  ihe 
defendant  doth  owe  to  our  said  lord  the  king  [or  "  the  poor  of  the  said  parish  of  — '*] 

and  to  the  said  plaintiff  who  sues  as  within-mentioned,  the  said  sum  of  £ within 

demanded,  in  manner  and  form  as  the  plaintiff  hath  wiihin  complained  against  him,"  [or 
vhere  the  plea  istum  e»t  factum,  '*  that  the  writing  obligatory  (or  "  indenture,'  or  *'  arti- 
cles of  agreement,"  or  "  deed  poll,")  within-uientioned,  is  the  deed  of  the  defendant 
in  manner  and  form  as  the  plaintiff  hath  within  In  that  behalf  alleged,"]  and  they  assess 
the  damages  of  the  plaintiff,  on  occasion  of  the  detaining  the  within  debt,  over  and  above 
bis  costs  and  charges  by  him  abouthis  suit  in  this  behulf  expended,  lo  one  shilling,  and  for 
thcMe costs  and  charges  to  forty  shillings.  Therefore,  &c. — See  iChit.  Ar.  Pr.  307,  314. 

[Sams  as  in  ordinary  eases,  and  see  the  preceding  forms.     The  judge  who  tried  the  cause  Poslea  «  here 

teiU  indorse  on  the  Jiisi  prius  recerd  his  certificate,  which  may  be  as  in  one  of  the  two  ^he  judge  cerli- 

foUowing farms,  ^  ^  .....  ,  fies  for  imme- 

I  certify  that  in  my  opinion  execution  ooght  to  issue  in  the  within  action  forthwith  diaie  execution. 

[or  ''on  tlie  day  of  instant,*'  or  "  next,"]  for  the  whole  of  the  sum,  [or  ^     .^  - 

.•  for  £ part  of  the  sum"]  found  by  the  veidict  therein.     Dated  this day  of  J-«".'ncate  ot 

,A.D.18  ■■  ^  ^  the  judge  for 

[Judge's  or  baron's  signature.^  immediate  exe- 


cution. 


I  certify  that  in  my  opinion  execution  ou^ht  to  issue  in  the  within  action  on  the Xhe  like,  unless 

day  of instant,  [ar"nexr,"]  for  the  whole  of  the  sum  found  by  the  verdict,  unless  the  certain  bills  or 

defendant  shall  before  that  day  duly  indorse  and  deliver  to  and  deposit  in  the  hands  of  mwds  are  de- 

the  plaintiff  certain  bills  of  exchange,  [or  **  goods,'*]  which  the  said  plaintiff  hath  agreed  posited  with 

to[or  "  which  I  order  that  the  plaintiff  shall"]  accept  as  a  collateral  security  for  the  plaintiff  before 

payment  of  the  damages  and  costs  in  the  said  caose,  that  is  to  sny,  a  bill  of  cxchonge,  a  named  day. 
&c.  Ihere  describe  tlie  property  to  be  deposiied,^  but  in  default  thereof  execution  is  to 

bsoe  on  the day  of ,  A.  D.  18  Dated  this duy  of 18 

[Judge's  or  baron's  signature.1 

According  to  the  slatofe  made  in  the  ninth  year  of  the  reign  of  his  late  majesty  King  Order  for  a- 
George  the  Fourth,  [or  "  in  the  third  and  fourth  years  of  the  reign  of  his  late  majesty   mendment  lo 
King'WiJJiam  the  Foorth,*^  I  do  order  that  the  plaintiff  [or  "  defendant*']  have  leave  to  \^^  indorsed 
amend,  and  that  he  do  amend  accordingly  the  within  record  by  inserting  [or  **  strik-  ^n  po»tea1n 
iog  oot,"&c.]  iu  the  declaration  [or  "  plea,"&c.]  the  words  [cscc.  setting  out  the  nature  Ji,  pursuance  of 
pf  the  amendment']  on  payment  of  costs  to  be  taxed  by  the  master,  [or**  prothonotary,"]   9  (j^  4^  c.  15  ; 

[or  **  on  payment  of shillings  costs."]  Dated  this day  of 18  or  s'&'4  W.  4, 

[Judge's  or  baron's  signature]         .      ^j^  5^  ^g. 
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CHAP.  IV.  have  all  distinctly  ascertained  the  points  to  be  decided  upon 
would  be  allowed,  and  that  they  have  all  certainly  concurred ; 
but  it  has  been  insisted  that  the  practice  in  these  respects  is  by 
no  means  satisfactory,  and  that  it  is  not  usual,  as  it  should  be,  to 
allow  questions  to  be  put  to  or  by  the  jurors  respecting  the 
meaning  or  intention,  and  practical  effect  of  their  verdict ;  or, 
in  other  words,  whi/  they  pronounced  it,  and  in  general  after 

the  foreman  has  said  "  we  find  for  the  plaintiff,  debt  £ , 

[or  damages  £ ],**  the  trial  is  considered  to  have  been 

concluded,  and  no  subsequent  inquiry  is  permitted,  (e) 

When  there  is  the  least  ground  to  apprehend  that  the  jury 
have  mistaken  any  material  point,  as  sometimes  occurs,  parti- 
cularly in  replevin,  (where  each  party,  whether  plaintiff  or 
defendant,  is  considered  to  be  equally  an  actor,)  it  would  seem 
to  be  desirable  that  the  judge  or  his  associate  should  be  not 
only  authorized,  but  even  required  to  interrogate  the  jury  as  to 
their  intention  and  precise  finding  until  all  doubt  has  been 
removed.  For  want  of  such  investigation  Verdicts  are  some- 
times recorded  that  were  not  intended  by  the  jury,  and  yet 
in  justice  and  reason  no  verdict  ought  to  be  suffered,  either 
by  accident  or  mistake,  to  rest  in  doubt ;  thus  in  a  recent 
action  of  trespass,  where  the  issue  was  on  the  plea  of  son 
assault  demesne,  and  the  affirmative  of  the  issue  being  on  the 
defendant y  consequently  his  counsel  began,  by  which  the  jury 
were  misled  and  found  a  verdict  for  the  defendant^  although 
they  intended  to  find  for  the  plaintiff,  and  thereupon  the  plaintiff, 
in  the  following  term,  moved  the  Court  for  a  new  trial ;  yet, 
nevertheless,  the  Court  refused  to  interfere,  saying,  "  Though 
*^  this  verdict  might  probably  have  been  given  under  a  mistake, 
**  yet  the  jury  as  such  being  now  separated,  the  affidavits  of 
any  individuals  composing  that  jury  cannot  be  received,  and 
the  rule  for  a  new  trial  must  consequently  be  refused.'* (^) 
Assuredly  such  an  unfortunate  instance  of  failure  in  the  admi- 
nistration of  justice  ought  not  again  to  be  suffered.  To  avoid 
the  recurrence  of  any  such  a  blunder  it  might  be  desirable,  in 
a  case  of  the  least  doubt,  to  permit  and  even  require  the  counsel 
on  each  side  to  question  the  jury  very  particularly  as  to  their 
intention,  so  as  to  ascertain  that  they  fully  understood  the  ques- 
tion upon  which  they  were  to  decide,  and  each  the  import  of  the 
verdict  proposed  to  be  given. 

(e)  Bridguoodv.  Wynn,!  Har.&iYfol,         (e)  Bridgwood  v.    FKyn»i,^l    Har.   & 
574  J  3  Adol.  &  Ellis,  506.  Wol.  574,  icd  quare. 
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It  has  recently  been  decided  in  the  Court  of  King's  Bench     CIIAP.  iv. 
ihatif  the  plaintiff  recover  on  any  part  of  the  record  he  is  en-  ^.".^^?!I!i' 
titled  to  the  possession  of  the  nisi  prius  rccorr/ immediately  after  When  ihe  pioin- 
the  verdict,  and  it  is  immaterial  whether  he  have  a  right  to  a  ^/,^||*  *"*'***'"* 


verdict  on  the  whole  of  the  first  issue,  or  whetlier  the  judge's  a»<'nofiho 
certificate  has    taken     away   his   right    to     more    costs  than 
damages.  (/) 

The  clerk  of  the  judgments  is  authorized  by  a  late  rule  of 
that  Court  iff)  to  permit  the  Posteas  and  Inquisitions  to  be 
taken  out  of  the  ofHce  for  the  purpose  of  being  produced  to 
the  sealer  of  the  writs  in  order  to  obtain  a  tcrii  of  execution  : 
hut  the  attorney  or  agent  who  produces  such  posteas  or  inqui- 
sitions from  the  office  of  the  clerk  of  the  judgments,  is  required 
by  the  rule  to  cause  the  same  to  be  returned  again  to  the  same 
officer  during  the  office  hours  of  that  day.     And  by  the  late 
act  for  the  more  speedy  judgment  and  execution  in  actions 
brought  in  his  majesty's  Courts  of  law  at  Westminster,  (A) 
it  is  enacted,  that  '*  in  all  cases  where  the  judge  before  whom 
*'  the  cause  is  tried  certifies  under  his  hand  on  the  back  of  the 
"  record^  that  in  his  opinion  execution  ought  to  issue  forthwith, 
"  or  at  some  day  to  be  named  in  such  certificate,  and  subject 
''or  not  to  any  condition   or  qualification,   &c.  the  postea^ 
**  with  such  certificate  as  apart  thereof  shall  and  may  be  entered 
"  of  record  as  of  the  day  of  which  the  judgment  shall  be  signed, 
"  although  the  writ  of  distringas  juratores  or  habeas  corpora 
"juratorum  may  not  be  returnable  until  after  such  day." 

In  a  modern  case,  (£)  where  the  plaintiff's  attorney  obtained 
a  postea  from  the  associate  in  C.  P.  on  the  morning  of  the 
quarto  die  post,  under  the  pretence  of  having  it  stamped,  but 
instead  thereof  signed  judgment  immediately  and  issued  exe- 
cution thereon,  the  Court  set  aside  the  judgment  and  execu- 
tion, and  ordered  that  the  associate  should  not  in  future  deliver 
over  the  postea  until  the  morning  after  the  quario  die  post. 

In  the  Common  Pleas  it  was  a  rule  (A)  that  where  final  judg- 
ment was  signed  upon  posteas  or  inquisitions  upon  writs  of 
inquiry,  such  posteas  or  inquisitions  should  immediately  be  left 
with  the  clerk  of  the  judgments,  and  should  not  afterwards  be 
taken  out  of  the  office  without  leave  of  the  Court,  (k) 

if)  Smith  y.  Edwar^h,  1  Harr.  &  W.  (h)  1  W.  4,  c.  7,  s.  ?,  ante,  «6. 

♦99,50<;  4  Dowl.  6«1.  S.  C.  (i)  Blanchenay  ?.  Vandenhurgh,  1  B. 

(i)  R.  E.  J  W.  4,  C.  P.  1  Moore  &  S.  &  R.  898  ;  5  J.B.  Mooro,  6  Ui,  S.  C. 
«"  ;  8  Bine.  466  ;  «nd  see  further  as  to  (h)  R.  T.  13  G.  2,  rog.  2,  C.  P. ;  and 

t'v  ;-«lf.i.  nd.l's  Prac.  IHIi  ed.  900, 901.  see  R.  T.  29  Car.  2,  rog.  V.  C.  P. 
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CHAP.  IV.        If  the  postea  be  lost,  a  new  one  may  in  some  cases  be  made 
OFTnEpotTKA.  ^^^  f^^^  jjj^  record  above  and  the  associate's  notes ;  (/)  if 

wrong,  it  may  be  amended  by  the  plea  roll,  (m)  by  the  memory 
or  notes  of  the  judge,  (n)  or  the  notes  of  the  associate  or  clerk 
of  assize,  (o)  The  application  to  amend  by  the  judge's  notes 
must  be  made  to  the  judge  who  tried  the  cause,  {p)  The 
Court  will  not  alter  a  verdict  unless  it  appears  on  the  face  of  it 
that  the  alteration  would  be  according  to  the  intention  of  the 
jury,  {q)  but  not  after  a  considerable  lapse  of  time  to  increase 
damages,  although  the  jury  join  in  an  affidavit  stating  their  in- 
tention to  have  been  to  give  the  increased  sum/  and  thought 
they  had  in  effect  done  so,  (r)  And  in  another  case  a  ver- 
dict was  rectified  which  had  been  mistakenly  delivered  by  the 
foreman. (r)  Where  the  jury  having  found  the  treble  value  in 
an  action  of  debt  on  the  statute  for  not  setting  out  tithes,  on  a 
writ  of  inquiry,  the  inquisition  was  amended  by  the  insertion  of 
nominal  damages,  (s)  In  an  action  by  one  defendant  in  assump- 
sit against  a  co-defendant  for  contribution,  the  postea  is  evidence 
to  prove  the  amount  of  the  damages,  {t)  The  production  of 
the  postea  is  not  sufficient  evidence  of  a  judgment ;  a  copy  of 
the  judgment  founded  thereon  must  also  be  produced,  (tc)  But 
the  nisi  prius  record,  with  the  postea  indorsed,  is  sufficient  to 
prove  that  the  cause  came  on  to  be  tried  (or)  on  the  day  of 
trial,  (y) 

If  an  amendment  was  allowed  on  the  trial,  under  the  S  &  4 
W.  IV.  c.  4f2,  s.  23f  the  order  for  such  amendment  must  be 
indorsed  on  the  postea  or  the  writ  on  which  the  trial  was 
had,  and  returned  with  the  record  or  writ ;  and  thereupon  the 
papers,  rolls,  and  other  records  of  the  Court,  which  it  may  be 
necessary  to  amend,  should  be  amended  accordingly;  and 
if  the  trial  was  had  in  a  Court  of  record,  then  the  order  for 
the  amendment  must  be  entered  on  the  roll  or  other  document 
upon  which  the  trial  was  had.  (z) 

Where  a  special  case  has  been  stated,  the  postea  is  stayed 
in  the  hands  of  the  clerk  of  Nisi  Prius  or  associate  until  the 


(/)  DaureU  r.  Bridge,  t  Stra.  1246. 

(m)  Walker  r.  Brook,  1  Ld.  Ra^ro.  ISS. 

(n)  Cro.  Car.  S.S8  ;  Ball.  N.  P.  StO  ; 
Newcombey,  Green,  %  Stra.  1 197  ;  HoU  v. 
Scholejieid,  6  T.  R.  694;  Harruon  v. 
King,  1  Bar.&  Aid.  161 ;  «  Chit.  R.  :$5f. 

(o)  Sandford  v.  Horter,  «  Chit.  R.  SoZ  ; 
Wiiliamt  v.  Breedou,  1  Bos.  &  P.  St9. 

(p)  Si'ouguU  ▼.   Campbell,  1   Chit.  R. 
8,1. 

(7)  Spfncer  y,  Goter,  1  H.  Bla.  78. 


(r)  JaekMon  v.  WilUamwn,  ST.  R.  fSi  ; 
ted  vide  Cogan  ▼.  Ebden,  1  Burr.  S85. 

(<)  Ball  V.  Hodgetts,  1  Bing.  R.  I8t. 

(t)  Potter  ▼.  Compton,  9  Stark.  R.S64; 
9  Price  359. 

(tt)  Bull.  N.  P.  234 ;  Willes,  367. 

(x)  Pitton  ▼.    Walter,  1  Stra.   16«  ; 
Willes,  368. 

{y)  R.  V.  Page,  6  Esp.  R.  83 ;  se«  9 
Price,  359  j  Tidd  8th  cd.  977. 
(0  3  &  4  W.  4,  c.  49.  s.  13. 


OF  MOTIONS  IN  ARREST  OF  JUDGMENT.  ^ 

case  or  question  has  been  argued  and  determined,  after  which     CHAP.  iv. 
a  general  verdict  is  to  be  entered  for  the  prevailing  party,  {a)      — ^^ — ^' 

In  all  the  Courts  it  seems  that  a  motion  for  a  new  trial  ought  Motions  in  ar- 
to  be  made  before  that  in  arrest  of  judgment,  {b)  because  it  is  JJJ^J*/"^"^*" 
important  to  keep  the  various  steps  in  a  cause  distinct;  and 
when  a  motion  is  made  in  arrest  of  judgment,  it  is  thereby 
admitted  that  there  is  a  verdict  to  which  no  objection  can  be 
made^  and  the  usual  and  proper  course  is,  where  a  rule  nisi  for 
a  new  trial  is  moved  for,  to  apply  at  the  same  time  for  leave 
to  move  in  arrest  of  judgment,  if  there  be  any  objection  appa- 
rent on  the  record,  (c)  In  the  Exchequer  also  the  rule  nisi 
for  a  new  trial,  or  in  arrest  of  judgment,  may  be  obtained  in 
the  alternative,  {d) 

The  motion  in  arrest  of  judgment  must  formerly  have  been  Time  of  motion 
made  within  the  four  days  given  by  the  rule  for  judgment,  ^°^* 
though  in  K.  B.  it  might  be  made  at  any  time  before  judgment 
had  been  signed,  (e)  But  now,  by  Reg.  Gen.  Hil.  Term,  2  W. 
IV.  reg.  65,  "No  motion  in  arrest  of  judgment,  or  for  judg- 
ment nan  obstante  veredicto,  shall  be  allowed  after  the  expira- 
tion of  four  days  from  the  time  of  trial,  if  there  are  so  many 
days  in  term,  nor  in  any  case  after  the  expiration  of  the  term, 
provided  the  jury  process  be  returnable  in  the  same  term.(y*) 

(a)  T.  Chit.  Fonns,  toI.  1,  384.  (d)  Dax  Prac.  85  ;  Price  Prac.  329. 

(6)    Wtston  V.   FotUr,  t  Bing.  N.  C.  («)  R.  ▼.  Perry,  b  T.  R.  455  ;  1  Tjr. 

701 ,  3  Scott,  1 65,  S.  C.  Rep.  «25. 

(e)  Per  Barley,  J.  PhUpot  v.  Page,  4  (/)  And  see  rule  and  note,  Jervis 

Bar.  Ac  Crest.  161;  lTyr.tt5.  Roles,  59. 
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CHAP.  V.  As  regards  the  recovery  of  costs  by  a  successful  plaintiff  or 
Of  Costs,  Ac.  defendant^  there  seems  to  be  a  natural  principle  of  justice  that 
1.  Observations  QUght  Universally  to  prevail,  viz.  that  if  a  person  commit  an  in- 

os  to  costs  and      .**  •*•*!•  jr^i 

statutes  relating  jury  or  rcsist  a  just  claim^  and  refuse  to  make  compensation, 
to  tbe  same.       ^^^  thereby  compels  the  party  injured  to  resort  to  a  proper 

Court  of  justice,  by  which  Costs  are  incurred,  the  wrong-doer 
ought  to  be  compellable  not  only  to  make  compensation  for  tbe 
principal  injury ,  but  also  to  pay  the  costs  and  expenses  neces- 
sarily incurred  in  thus  seeking  redress,  so  as  to  completely  in- 
demnify the  party  injured  from  all  the  consequences  of  tbe 
wrongful  act.  In  justice,  indeed,  a  plaintiff  ought  to  have 
compensation  even  for  the  trouble,  anxiety,  and  loss  of  time  he 
has  incurred  in  conducting  his  suit.  So  with  respect  to  de- 
fendants,  if  it  turn  out  that  the  plaintiff's  suit  or  proceeding 
was  unfounded,  it  is  but  just  that  the  plaintiff  should  defray 
the  reasonable  costs  the  defendant  has  expended  in  resisting 
the  unfounded  claim,  {a) 

It  would  seem  also  that  the  unsuccessful  party  ought  to  bear 
a  just  proportion,  if  not  the  whole,  of  the  expense  of  holding 
the  Court  in  which  the  different  stages  of  the  action  or  pro- 
ceeding have  been  conducted,  and  otihtjury  and  the  employ- 
ment of  proper  officers  to  carry  the  sentence  of  the  law  into 
execution,  rather  than  the  same  should  be  defrayed  by  the 
pvhlic*    Poundage,  being  a  remuneration  payable  to  the  sheriff 


(a)  On  the  same  principle  as  tliat  on 
which  the  statute  of  Sewert,  ^3  Hen.  8,  c. 
5,  sect.  It,  gives  treble  damages  as  well 
as  costs  to  a  defendant^  "  by  reason  of 
liis  tnrongful  veiaiiati  when  sued  by  a 
p!aintiffwho   becomes  nonsuit,  or   has  a 


verdict  against  him,"  It  seems  now  to  be 
an  acknowledged  principle  that  annplete 
indemnification  ought  to  be  awarded  to 
the  party  injured.  See  Macaulpine  v. 
CoUs,  «  DohI.  300 ;  3  Tyrw.  871,  S.C 
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for  executing  a  writ  of  ezecutioiiy  is  an  expense  that  ought  also     CHAP.  V. 
to  be  paid  by  the  defendant.  Of  Costs,  &c. 

Butut  common  law,  contrary  to  this  principle^  no  Costs  were 
recoverable  by  a  plaintiff  or  defendant,  and  the  present  power 
of  recovering  them  entirely  depends  on  the  terms  of  certain 
statutes  which  at  first  were  very  limited  in  their  operation,  (b) 
The  statute  of  Gloucester,  6  Ed.  1,  c.  1,  sect.  2,  first  gave 
costs  to  plaintiffs  ;  (c)  and  the  statute  M arleberge,  52  Hen.  3, 
c.  6,   to  defendants,  {d)     Those  enactments  were  followed  by 
others,  (e)     But  it  having  been  found  that  litigious  persons  very  Limit,  ^^  ^p. 
frequently  brought  actions  in  the  Superior  Courts  for  very  •trictionsomhe 
trifling  causes  of  action,  which  ought  to  have  been  sued  for  in  costs. 
an  inferior  or  less  expensive  Court,  or  not  at  all,  the  legislature 
therefore  considered  it  necessary  to  interfere  and  to  restrain 
actions  in  the  superior  Courts  for  trifling  demands  by  depriving 
the  plaintiff  of  eosts,  unless  under  certain  circumstances  certi- 
fed  by  the  superintending  judge.     Thus  the  43  Eliz.  c.  6,  22 
&  23  Car.  2,  c.  9,  and  other  acts,  deprived  the  plaintiff  of  more 
costs  than  damages,  unless  he  recovered  damages  to  the  amount 
o(  forty  shillings  or  upwards,  or  the  judge  certifed  as  required 
by  those  or  some  other  act;  (/)  and  it  was  even  in  the  discre- 
lion  of  the  judge  to  certify  for  full  costs,  notwithstanding  the 
evidence  had  clearly  established  that  a  trespass  had  been  com- 
mitted vnlfttlly  and  maliciously  '^[g)  so  that  if  the  judge  who 
tried  the  cause  disapproved  of  the  action,  he  would  refuse  to 
certify,  and  thereby  deprive  the  plaintiff  of  his  full  costs. 

The  statutes  and  decisions  relative  to  costs  have  become  so  Necessity  for 
complex  and  occasionally  so  inconvenient  in  practice,  that  a  j^^'^ofj, 
consolidating  and  ameliorating  act  has  long  been  called  for. 
The  subject  has  been  so  very  perspicuously  discussed  in  Mr. 
Tidd's  Practice,  and  in  other  works,  that  it  would  be  redund- 
ant and  repetition  here  to  enlarge  on  the  subject.  (A) 

By  the  ancient  practice  it  was  in  many   cases  necessary,  t.  Rule  for  jodg. 
before  signing  judgment,  to  give  the  opponent  notice  of  the  in-  ^d^l^ilfn^*^' 
tended  proceeding,  so  that  he  might  prepare  to  take  proper  msjr  signjudg- 
Dieasures  to  prevent  such  judgment,  and  the  execution  thereon,  ™^"  '^ 

(h)  8  Inst,  f 88  ;    Turner  v.  OalliUe,  (g)  Good  v.  Watkint,  S  East,  495,  ace, ; 

Hwdrew,  159;    TM,  9  ed.  943,976;  R.  v.  Ckadderton,  5  T.K.97S,  contra. 

2  Arcbbold  K.  B.  by   Thomas  Chiilj,  (k)  See  Tidd*s  Prac.  9th  ed.  945  to 

5ed.  996.  993;   Tidd's  New    Prac.   549  to  bSo; 

(f)  ridd,945;  1  Chit.  Col.  Sut.  215.  Archbold's  Prac.   by  T.  Chiity,  vol.  ii. 

(J)  Tidd,  976.  996  to  1022  ;  Hullock  on  Coses,  per  tot. 

ie)  Ant$,  18  to  28.  (i)  2  Bar.  &  Adol.  383  ;  8  Bing.  297  ; 

(/)  TIdd,  9th  ed.  945  to  993  ;  and  2  Cromp.  &  Jcrr.  186;  Tidd,903,  n.  Q). 
Tidd's  New  Prac.  549  to  565. 
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CHAP.  V.     as  by  motion  in  arrest  of  judgment,  &c.  But  now,  by  Reg.  Gen. 
Of  Cosi^,  gee.  jj.j  ^^^^^  g  ^  ^^  ^^^^  g^^  extending  to  all  the  Courts,  it  was 

ordered^ "  that  after  the  return  of  a  writ  of  inquiry  jiedym^^  may 
be  signed  at  the  expiration  of  four  days  from  such  return,  and 
after  a  verdict  or  nonsuit  on  the  day  after  the  appearance  day 
or  the  return  of  the  distringas  or  habeas  corpora,  without  any 
rule  for  judgment  r  (A) 

It  is  not  compulsory  on  the  plaintiff,  or  the  party  entitled  to 
sign  judgment,  whether  the  plaintiff  or  the  defendant,  to  do  so 
immediately^  for  he  may  postpone  that  proceeding  as  long  as  he 
pleases.  (2)  And  however  great  the  delay,  it  is  not  necessary 
to  give  a  term's  notice  previous  to  signing  the  judgment  where 
four  terms  or  more  have  elapsed  since  the  trial,  for  the  rule 
requiring  a  term's  notice  applies  only  to  cases  where  the  matter 
is  still  in  controversy,  and  where  the  plaintiff's  neglect  to  pro- 
ceed in  the  cause  has  occurred  before  verdict,  (m) 

3.  Of  taxing  The  trial  of  the  action  and  delivery  or  pronouncing  of  the 

iiT^^ud^lneni"  ''^^^^'^^^  ''^y  ^^^  J^T  *'®  '"  general  the  last  actual  proceedings 
(n)  in  Court,  or  even  before  a  judge  thereof,  unless  in  the  instance 

of  motions  for  new  trials  and  some  other  proceedings  which 
occasionally  take  place.  When  the  plaintiff  has  obtained  a 
verdict  (except  it  be  a  special  verdict  to  be  argued  in  Court), 
be  will  after  a  short  delay  be  at  liberty  to  tax  costs,  (t.  «.  have 
them  ascertained  and  the  precise  amount  fixed  by  the  proper 
officer,)  and  shortly  aferwards  he  may,  according  to  the  recently 
established  practice,  sign  judgment  and  issue  execution. 

4.  or  proceed-  Preparatory  to  taxing  costs,  if  there  have  been  considerable 
lnd*^f*J^~aV''  extra  costs  incurred,  it  is  necessary,  in  order  to  obtain  an 
ring  the  affidavit  allowance  for  the  extra  expenses,  to  make  an  (affidavit  ofin- 
costs,  in-order  creose,  Stating  the  facts,  and  which  may  be  to  the  effect  of  the 
to  obtein  the      following  form,  but  of  course  varying  according  to  circum^ 

all  owa  nee 

thereof.  Stances. 

Affidavit  of  in-    In  the  King's  Bench  [or  "  C.  P.,''  or  «  Exchequer  of  Pleas."] 

creased  cosu  in  Between  A.  B.,  plaintiff,  and  C.  D.,  defendant, 

a  town  cause,           .*/.  i-./  ,,..^,«i. 

tried  by  acorn-      ^'  ^'9  ^^ >  gent.,  agent  for  the  aboFe-named  plaintiff,  and  A.  P.,  of 

mon  jury,  (o)     — ,  in  the  county  of ,  gent,  attorney  for  the  above-named  plaintiff, 

severally  make  oath  and  say :  And  first  this  deponent  A.  A.  for  himself  saith, 
that  the  above  cause  was  set  down  to  be  heard,  and  notice  of  trial  gi^en  for  the 

(k)  Sec  Reg.   Gen.  Hil.  T.  2  W.  4,  (n)  Tidd,  9th  edit.,  930}  Hil.  T.  t 

66,  67  ;  Jervis,  Rules,  60  ;  Tidd's  New  W.  4,  reg.  60. 

Fnic.  555,  540.  (o)  See  the  forms  in  T.  Cbitty's  Forms, 

(/)  1  Chitty's  Archb.  5  ed,  395.  19«,  &c. 

(m)  May  ▼.  Wooding,  S  M.  &  Sel.  500. 
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sittings  in Term,  183 — ,  and  that  the  same  was  from  time  to      CHAP.  V. 

time  made  a  reroanet.    That  the  said  cause  was  in  the  paper  and  ready  for   Qy  Co8t»,  &c. 

trial  at  the  adjourned  sittings  after  Term  last  past,  in  and  for  the 

Guildhall  of  the  City  of  London,  [if  the  cause  was  a  special  jury  one,  state 
that/aet] :  And  this  deponent  A.  P.  for  himself  saith,  that  he  caused  four 
subpoenas  to  be  issued  out  on  behalf  of  the  said  plaintiff;  and  that  T.  W. 

of  Liverpool,  merchant,  J.  J.  of ,  gent,  J.  M.  of ,  clerk,  R.C 

of ,  merchant,  and  M.  A.  of ,  aforesaid,  sugar  broker,  were  seve- 
rally subpoenaed  on  the  part  and  behalf  of  the  plaintiff.    That  this  deponent,   . 
whose  place  of  residence  is  distant  from  the  city  of  London miles,  at- 
tended the  trial  of  this  cause  as  a  necessary  and  material  witness.  And  this 

deponent  ^rther  saith,  that ,  the  usual  place  of  abode  of  the  said  T.  W., 

is  distant  from  London miles;  that  ,  the  usual  place  of  abode 

of  the  said  J.  M.  is  distant  from  London miles :    And  this  deponent 

iiirtber  saith,  that  the  said  several  witnesses  were  all  material  and  necessary 
witnesses  in  this  cause  on  behalf  of  the  said  plaintiff,  and  that  it  would  not 
have  been  safe  or  prudent  for  the  above  cause  to  have  been  carried  down  for 
trial  without  their  evidence ;  and  that  they  and  he  were  witnesses  in  no  other 
caose,  as  this  deponent  verily  believes :  And  this  deponent  further  saith,  that 

he  set  out  from ,  in  the  county  of ,  his  usual  place  of  abode,  and 

attended  in  London  for  the  purpose  of  superintending  the  trial  of  this  cause, 
and  as  a  material  witness  for  and  on  behalf  of  the  plaintiff,  as  before  said. 
And  this  deponent  further  saith,  that  the  adjournment  day  for  the  trial  of  com- 
mon jury  causes  in  and  for  the  city  of  London  was  fixed  for  Thursday,  the 

day  of last,  and  the  said  several  witnesses  were  subpoenaed  for  that 

day,  and  that  subsequently  the  said  adjournment  day  was  postponed  by  the 

order  of  the  Lord  Chief  Justice  of  this  honourable  Court,  to ,  the 

day  of last,  and  that  the  above-mentioned  cause  was  second  in  the  paper 

of  that  day.    That  in  consequence  of  the  probability  of  the  cause  being  called 

on  early  in  the  morning  of  the  said day  of ,  it  was  necessary  and 

expedient  for  all  the  above-mentioned  witnesses  to  be  in  London  on the 

day  of ,  and  they  were  requested  by  letter  to  be  there  accordingly. 

And  this  deponent,  P.  A.,  for  himself  saith,  that  a  short  time  before  the  cause 
wcNild  have  been  tried  (and  after  the  witnesses  were  subpoenaed  and  every 

preparation  fgr  trial  made),  viz.  on  the  evening  of  the day  of  the  same 

month  of ,  he  was  served  with  a  copy  of  a  summons  by  the  defendant's 

attornies,  to  show  cause  why  the  defendant  should  not  be  at  liberty  to  witli- 

draw  his  plea  pleaded,  and  suffer  judgment  to  go  by  default  for  j£ ,  with 

interest,  as  therein  mentioned.  That  this  defendant  did  accordingly,  on  the 
next  day,  viz.  the day  of  the  said  month  of ,  attend  before  the  Ho- 
nourable Mr.  Justice ,  who  ordered  that  he,  the  said  defendant,  should 

be  at  liberty  to  withdraw  his  pleas,  and  that  judgment  should  go  against  him 
by  default  And  this  deponent,  P.  A.,  for  himself  saith,  that  immediately 
upon  such  order  being  made,  he  did  write  letters,  and  sent  them  by  the  next 
post  to  the  said  several  witnesses  above  subpoenaed,  for  the  purpose  of  pre- 
venting their  attendance,  and  requesting  them  not  to  attend  upon  such  sub- 
pceoas,  but  that  such  letters  did  not  reach  their  destination  in  time  to  prevent 
either  of  the  said  witnesses  attending.  And  this  deponent  further  saith,  that 
he  had  no  means  of  preventing  them  so  attending.  That  immediately  after  the 
above  order  was  made,  and  on  the  arrival  of  the  said  witnesses,  T.  W.,  R.  C, 
and  M.  A.,  he^  this  deponent,  communicated  to  them  that  their  services  would 
be  dispensed  with,  and  desired  them,  with  the  other  witnesses,  J.M  .  and  J.  J., 
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CHAP.  V.      to  return  to  their  respective  homes  as  soon  as  possible.    And  this  deponent 
Of  CosTg,  &c.    further  saith,  that  the  said  witness  T.  VV,  was  necessarily  absent,  in  coming 

from  and  returning  to  his  said  place  of  abode, days;  that  the  said  J.  J. 

was  necessarily  absent,  in  coming  from  and  returning  to  his  said  place  of 

abode,  days ;  that  the  said  witness  J.  M.  was  necessarily  absent,  in 

coming  from  and  returning  to  his  said  place  of  abode, days;  that  the 

said  witnesses  R.  C.  and  M.  A.  were  necessarily  absent,  in  coming  from  and 
going  to  their  places  of  abode, days ;  and  that  this  deponent  was  neces- 
sarily absent,  in  coming  from  and  returning  to  his  place  of  abode,  and  enter^ 

ing  into  the  necessai-y  negotiation  with  the  defendant's  attornies, days. 

And  this  deponent,  A.  A.  for  himself  saith,  that  he  delivered  a  brief  in  this 

cause,  consisHng  of  —  sheets  of  paper,  to  Mr. f  and  paid  him  theie- 

with  ^—  guineas,  and  his  clerk shillings;  and  that  he  delivered  another 

brief  in  this  case  to  Mr. ,  and  paid  him  therewith  — —  guineas,  and 

his  clerk  shillings;  that  he  also  paid  to  Mr. a  refresher  fee  of 

guineas,  and  his  clerk shillings;  and  to  Mr. for  a  refresher 

fee guineas,  and  his  clerk shillings.  That  in  the  opinion  of  this  de- 
ponent, it  was  necessary  and  expedient  to  have  a  consultation  upon  the  neces- 
sary evidence  in  this  c«iuse  with  the  above-mentioned  counsel,  pi'evious  to  the 
trial  of  this  cause,  and  that  he  did  have  such  consultation  accordingly,  and  that 

be  paid  a  consultation  fee  of guineas  to  Mr. ,  and  to  his  clerk 

— —  shillings;  and  also  a  similar  fee  of guineas  to  Mr. ,  and  lo 

his  clerk shillings ;  that  he  bad  paid  to  Mr. ,  special  pleader,  for 

advising  upon  the  evidence  in  this  cause,  — —  guineas.  And  this  deponent, 
A.  A.,  for  himself  saith,  that  the  said  several  sums  of  money  following  have 

been  paid  to  and  for  the  said  sevei-al  witnesses,  that  is  to  say,  the  sum  of  £ 

to  the  said  T.  W.;  the  sum  of  £ to  the  said  J.  J.;  the  sum  of  £ to 

the  said  M.  A.;  and  the  sum  of  £ to  the  said  R.  C,  for  their  loss  of 

time,  t>'ouble  and  expenses.  And  that  he,  this  deponent,  has  also  paid  for  his 
travelling  expenses  the  sum  of£  ■■■,  and  that  he  is  entitled  to  the  sum  of 
guineas  per  diem  during  the  said  period  of days  as  aforesaid. 


making  together  with  his  said  travelling  expenses  the  sum  of  £- 


of  costs. 


IDeponenli'  hignatura.'\ 
Sworn  &c. 

5.  Notice  of  In-    In  the  K.  B.  [or  «  C.  P.,"  or  «  Exch.  of  Pleas.'*] 

tended  Uxation  Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice  that  the  master  [or  in  C.  P.  *'  the  prothonotary  ''J  will  tax  the 

costs  between  the  parties  in  this  cause  to-morrow,  [or  *'on next,'']  at  the 

hour  of — — ■  o'clock  of  the noon.    Dated  this day  of—,  1837. 

Yours,  &c 
P.  A.  [plaintiff's]  attorney  [or  "agent"]. 
To  Mr.  D.  A.  [defendant's]  attorney  [or  "  agent"]. 


6.0f Signing Fi-  Mr,  Tidd  observes,  that  at  common  law  the  jury  process 
after  verdict  or  being  returnable  only  in  term  time,  the  final  judgment  after 
nonsuit  at  ccm-    yerdict  or  nonsuit  could  not  have  been  siirned  in  or  durincr 

man  law,  and  ,  *=*  o 

now  under  1  w.  any  VGcation  between  the  terms,  (o)     That  practice,  however, 

4.  c.  7,  in  vaca* 

tioni  &c. 

(o)  Tidd's  Prac.  9lh  edit.  9J0. 
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being  incoorenient,  and  not  unfrequently  attended  with  loss, 
by  the  defendant  getting  out  of  the  way  or  eloigning  his 
personal  property,  was  at  length  altered  by  the  statute  1  W. 
4,  c.  7,  sect.  2,  which  we  have  seen  (p)  enacts  that  **  in  all 
cases  where  the  judge  before  whom  the  issue  is  tried  shall,  in 
case  the  plaintiff  shall  become  nonsuit,  or  a  verdict  shall  be 
given  for  the  plaintiff  or  defendant,  certify  (^)  under  his  hands, 
on  the  back  of  the  record,  at  any  time  before  the  end  of  the 
sittings  or  assizes,  that  in  his  opinion  execution  ought  to  issue 
forthwith^  or  at  some  day  to  be  named  in  such  certificate,  and 
subject  or  not  to  any  condition  or  qualification  ;  and  in  case  of 
a  verdict  for  the  plaintiff,  then  either  for  the  whole  or  for  any 
part  of  the  sum  found  by  such  verdict,  a  rule  for  judgment 
may  be  given,  (r)  costs  taxed,  and  judgment  signed  forthwith  ; 
and  execution  may  be  issued  forthwith  or  afterwards,  ac- 
cording to  the  terms  of  such  certificate,  on  any  day  in  va« 
cation  or  term:  Provided  always,  that  it  shall  be  lawful  for 
the  party  entitled  to  such  judgment  to  postpone  the  signing 
thereof. 


CHAP.  V. 
Of  Co818,  &c. 


By  the  above  statute  («)  *' every  judgment  to  be  signed  by  7. 0(  entering 
'*  virtue  of  that  act  may  be  entered  and  recorded  as  the  judgment  ?"^  ^^^"'g 
"  of  the  Court  wherein  the  action  shall  be  depending  although 
'*  the  Court  may  not  be  sitting  on  the  day  of  the  signing 
''thereof,  (O  ^^^  every  execution  issued  by  virtue  of  that  act 
''  shall  and  oaay  bear  teste  on  the  day  of  issuing  thereof,  (u)  and 
"  such  judgment  and  execution  shall  be  as  valid  and  effec- 
"  tual  as  if  the  same  had  been  signed  and  recorded  and  issued 
"  according  to  the  course  of  the  common  law."  Before  the 
passing  of  this  act  the  allegation  that  a  judgment  had  been 
signed  out  of  term  would  have  been  erroneous  on  the  face  of  it; 
but  now  the  Court  will  take  notice  that  a  judgment  may  be 
signed  in  vacation  under  this  statute,  (v)  And  it  has  been  de- 
termined, that  in  declaring  on  a  judgment  signed  in  vacation, 
on  certificate  by  the  judge  at  nisi  prius  for  immediate  execution 
under  the  above  statute,  the  day  of  signing  judgment  should 
be  stated  according  to  the  fact,  and  not  laid  as  of  the  preceding 


(p)  AnU,BnA  aeeTidd'i  New  Prac.  535. 

(f)  For  the  form  of  the  certificate,  see 
Appendix  to  Tidd'f  Sup.  1833,  p.  St\. 

(r)  As  to  the  rule  for  judvment,  see 
Tidd's  Pnic,  9th  edit.  903  ;  Tidd's  New 
Prac.  «94,  «95,  538.  The  rule  for  judg- 
nmt  is  now  abolished,  ante,  101,  109. 

(i)  Stat.  1  W.  4,  c.  7,  h.  3. 

(t;  As  to  the  entry  of  judgoieuts,  sec 


Tidd'a  Prac.  9th  ed,  931,  93«. 

(u)  And  see  stat.  3  &  4  W.  4,  c.  67,  s. 
it  h\  which  all  writs  of  execution  may  be 
tested  on  the  daj  on  which  the  same  are 
issued,  and  be  made  returnable  imme- 
diately after  execution  thereof,  Tidd  New 
Pruc.'567. 

(v)  Englekeart  v.  Eyre,  5  Bar.  &,  Ad. 
70,  per  Farkc,  J. 
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CHAP.  V.     term  ;  (x)  but  it  is  enough  to  set  out  the  judgment  as  it  appears 

— *-  upon  the  record^  and  the  certificate  need  not  be  stated,  (x) 

The  postea^  however,  in  such  a  case,  should  be  so  framed  that 
the  judgment  may  appear  to  be  warranted  by  the  previous 
finding  of  the  jury.(a7)  But  where,  on  nul  tiel  record  pleaded 
to  debt  on  recognizance  of  bail,  the  postea  shown  to  the  Court 
proved  erroneous  in  this  respect,  leave  was  given  to  amend  it, 
the  defendants  also  having  leave  to  plead  de  novo,  (y) 
Entry  of  judg-        The  entry  of  final  judgment  after  verdict  or  nonsuit  begins 

?w"o?noiJuli".  ^^^^  *  ^®Py  ®f  ^^^  ^ss"®  ^®  ^^^  ^"^  ^f  ^^^  aMvsLTd  of  the  venire 
facicufy  after  which  it  proceeds  with  the  jurata  as  in  the  record 
of  nisi  prius.     It  then  states  the  return  of  that  record  by  the 
chief  justice  or  justices  of  assize,  with  the  postea  indorsed 
thereon,  and  concludes  with  the  judgment  of  the  Court,  whe- 
ther it  be  for  the  plaintiff  on  a  verdict,  or  for  the  defendant  on 
a  verdict  or  nonsuit. 
Form  of  jadg-        The  ^brm  of  a,  judgment  for  the  plaintiff  in  assumpsit  is  given 
<"!&!:! **^"*''   in  the  schedule  annexed  to  the  late  statutory  rules,  {z)  and  is 

presently  stated,  (a)  and  may  be  readily  applied  to  the  judg- 
ment in  other  actions,  (b) 

By  the  late  statutory  Reg.  Gen.  H.  T.  4  W.  +,  reg.  3,  all 
judgments,  whether  interlocutory  or  final,  shall  be  entered  of 
record  of  the  day  of  the  month  and  year,  whether  in  term  or 
vacation,  when  signed,  and  shall  not  have  relation  to  any  other 
day.  Provided  that  it  shall  be  competent  for  the  Court  or  a 
judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc.(c) 

8.  Of  immediate  As  the  plaintiff  might  at  common  law  almost  immediately 
*"^""u"  ^^^^'  ^^^^  verdict,  by  abandoning  his  claim  to  costs,  issue  execu- 
tion (d)  for  the  debt  or  damages  found  by  the  jury,  and  if  the 
defendant  would  be  secure  in  avoiding  the  effect  of  the  execu- 
tion, he  must  either  issue  a  writ  of  error,  or  boni^  fide  sell  or 
assign  his  property  to  a  creditor  or  to  trustees  for  the  benefit 
of  his  creditors  generally,  or  of  one  or  more  particular  creditors, 
and  be  well  advised  upon  the  proper  course,  to  act  honestly  and 
securely  in  this  respect,  the  best  assistance  and  advice  is  essen- 
tial in  this  state  of  affairs ;  and  honourable  conduct  must  be 
evinced.     The  character  of  the  client  and  attorney  are  at  stake, 

(x)  Engleheart  v.  Eyre,  5  Bnr.  &  Adol.  verdict,  &c.  see  Tidd's  Prac.  9th  ed.  931. 

68 ;  2  Nov.  &  M.  849.  S.  C. ;  ante,  106.  And  for  the  forms  of  jiidgnieots  nfter  ver* 

{y)  Ibid,  diet  or  nonsuit,  Ace.  sec  Tidd*s  Prac.  Forms, 

(f)  R.  PI.  H.  4  W.  4,  sched.  No.  3;  3S«,&c. 

5  Bar.  &  Adol.  Appendix,  xi.  xii.;   10  (e)  As  to  the  judgment  hurc  fxretunc, 

Bing.  473  ;    «  Croni.  &  M.  ?6.  «7  ;  Ap-  see  Tidd's  Prac.  9ih  ed.  93«,  933. 

pendix,  Tidd's  New  Pmc.  s.  1 1.  (J)  BulUr  v.  Butkley,  8  Moore,  104; 

(a)  Past,  107.  1  Bing.  «33,  S.  C. 

(fr)  As  to  the  entry  (f  judgment  after 
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and  indiscreet  conduct  may  be  ruinous  to  each.     The  plaintiff  ^  ^HAP.  y. 

i_iji_  i_i  .1  1.^'  Costs,  &c. 

sJioQla  be  on  the  alert  to  press  on  to  judgment  and  execution 

as  quickly  as  the  rules  of  practice  permit,  unless  he  hate  just 
confidence  in  the  assurance  of  the  defendant,  so  as  in  prudence 
to  permit  delay.  If  he  have,  then  humane  indulgence  to  a  debtor 
unquestionably  should  be  evinced.  But  if  the  creditor  be  him* 
self  a  debtor  to  others,  he  should  consider  his  means  to  satisfy 
an,  or  at  least  should  consult  them.  It  will  be  observed,  that, 
although  the  signing  of  judgment  is  one  of  the  most  important 
proceedings  in  a  cause,  yet,  except  in  cases  of  actual  argument 
before  the  Court,  (and  pending  which  atleast/our  of  the  judges 
usually  attend),  no  judge  is  really  present,  nor  personally  ap- 
pears at  the  time  judgment  is  signed  or  given,  or  when  the 
execution  is  awarded  or  issued,  but  the  plaintiff  takes  judgment 
as  a  matter  of  course  and  of  absolute  rights  and  at  his  own  risk 
as  to  regularity.  If  the  plaintiff's  attorney  will  give  up  or 
waive  the  recovery  of  costs  from  the  defendant,  he  may,  and 
(notwithstanding  the  defendant  has  obtained  a  rule  to  be  pre- 
sent at  the  taxation  of  costs)  without  giving  any  notice  of  taxa- 
tion, sign  Judgment  and  issue  Execution  ;  and  this,  when  the 
debt  is  large  or  the  costs  are  small,  is  sometimes  expedient,  (e) 
because  the  creditor  who  first  issues 'execution  is  in  general 
most  likely  to  obtain  satisfaction  of  his  debt. 

The  attorney  for  the  successful  party  usually  draws  up  the  9.  Theformt  of 
terms  of  the  judgment^  and  which  when  for  the  plaintiff  in  as-  ja2^^J^^t7."* 
svmpsit  is  as  follows : — 

O^  the  issue  to  the  end  of  the  award  of  the  venire  and  proceed  as  fol-  ist.  In  At- 

Afterwards  the  jury  between  the  said  parties  is  respited  until  the day  P  **"  * 

of         ,  [return  of  distringas  or  habeas  corpora]  unless shall  first  come  on 

the day  of ,  [day  of  sittings,  or  nisi  prills']  at  — -, ,  according 

to  the  form  of  the  statute  in  that  case  made  and  provided,  for  default  of  the 
juxors,  because  none  of  them  did  appear. 

Afterwards  on  the day  of ,  [day  of  signing  final  judgment]  come 

the  parties  aforesaid,  by  their  respective  attornies  aforesaid,  [or  as  the  case  may 

he]  and before  whom  the  said  issue  was  tried,  hath  sent  hither  his  record 

had  before  him  in  these  words  :— 

[Here  copy  pottea,] 
Therefore  it  is  considered  that  the  said  A.  B.  do  recover  against  the  said  CD.  ju^gnjent  sign- 
his  said  damages,  costs,  and  charges,  by  the  jurors  aforesaid  in  form  aforesaid  ed  tbe day 

assessed:  And  [when  costs  have  been  taxed]  also  £ ,  for  his  costs  and  ^ »  *•  *>• 

^ 1 838* 

(t)  Somtrvitie  r.  WhiU,  5  East,  146 ;  K.  B.  Prac  5tb  ed.  399 ;  Barnes,  i\t. 
Dm  d.  Dmely,  4  Taunt.  «89 ;  Chit.  Sum.  213  ;  2  Moore,  581  ',  Adams's  Eject.  2nd 
Prac.  195;  Tidd,  9th  ed.  994  ;  1  Arcli,      cd.  10, 11. 
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CHAP.  V.      charges,  by  the  Court  here  adjudged  cf  increate  to  the  said  A.  B.  irich  his 

f  U08T8,    c.   j^jggjjj ,  ^iijch  said  damages,  costs,  and  charges  in  tlie  whole  amount  to  £ 

jViercr.  And  the  said  C.  D.  in  mercy,  &c. 

Judgment  for  Copy,  the  issue  to  the  end  of  the  award  of  the  venire  and  proceed  as  follows:] 

plaintiff  ou  a  afterwards  the  jury  between  tlie  parties  is  respited  until  the  [return  of  distringas 

sumpslt  in  wi"       ^  habeas  corpora]  day  of  unless (|f)  shall  first  come  on  the  [day  cf 

action  com-         sif  tings  or  niti  prius] day  of ,  at ,  according  to  the  form  of  tlie 

menced  by  writ  statute  in  that  case  made  and  provided  for  default  of  the  jurors,  because  none 

of  summons,  ^.t         %•■* 

capias,  or  dc-      of  them  did  appear. 

tttiner.(/)  Afterwards  on  the [day  of  signing  final  judgment]  day  of ,  came 

the  parties  aforesaid,  by  their  respective  attornies  aforesaid,   [or  as  the  case  may 

be]  and (A)  before  whom  the  said  issue  was  tried,  hath  sent  hiiher  his 

Judgment  sign-  record  had  before  him  in  these  words,  [copy  postea.]   Therefore  it  is  considered 

ed  the day  {^qi  |],g  ^^  ^^  3^  ^q  recover  against  the  said  C.  D.  his  said  damages,  cosls^ 

'    *    '     and  charges,  by  the  jurors  afores^iid,  in  form  aforesaid  assessed,  and  also  £ , 

for  his  costs  and  charges  by  the  Court  here  adjudged  of  increase  to  the  said 
A.  B.  with  his  assent.     Which  said  damages  costs  and  charges  in  the  whole 
Merry.  amount  to  £ »  and  the  said  C.  D.  in  mercy,  &c. 

Judgment  Proceed  as  in  ordinary  cases,  {seefortn^  ante,  107,)  to  the  end  of  the  statement  cf 

where  the  judge  the  postea  inclusive  and  then  state  the  judge's  certificate,  thus :]  ''and  here- 

certifies  for  im-    ^p^^  ^hg  g^id  Sir ,  knieht,  before  whom  the  said  issue  was  tried  io  form 

mediate  exccu-      IT         . ,         ,  ,    *         ,  ,     *.    1  i.  «r-  •  ^  •  ,   .     •      »f,     ^ 

tion  under  1        aforesaid,  and  before  the  end  of  the  sittmgs  of  Nisi  Pnus  [or  '<  Assizes  ],  at 

Will.  4,  c.  7.      which  the  said  cause  was  tried,  to  wit,  on  the day  of ,  in  the  year  of 

our  Lord ,  [at  Westminster  aforesaid],  cerlified  under  bis  hand  apon  the 

back  of  the  record  of  and  in  the  said  action,  according  to  the  form  of  tbestatuti 
in  such  case  made  and  provided,  that  he  was  of  opinion  that  execution  ought 
to  issue  on the  day  of ,  then  next,  for  the  sum  found  by  the  said  ver- 
dict   And,  thereupon,  afterwards,  and  after  the  granting  the  said  certificate, 

to  wit,  on  the day  of — — ,  in  the  —  year  of  the  reign  of  our  said  lord 

the  king,  comes  here  the  said  plaintifiP,  by  his  attorney  aforesaid,  and  prays  judg- 
ment, and  that  the  damages,  costs,  and  charges,  by  the  jurors  aforesaid  assessed, 
and  also  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended, 
Judgment  ugu-  of  increase  may  be  adjudged  to  him,  &c.  Therefore  it  is  considered  by  the 
edthe day  Court  here,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, that  the  said  plaintiff  do  recover  against  the  said  defendant  bis  said 
damages,  [&c.  conclude  as  in  ordinary  cases,  see  farm,  ante,  107,  and  infra,  i^»] 


of ,  A.  o. 


J  dement  for  Commence  and  proceed  in  the  entry  of  the  judgment  as  in  the  farm,  ante,  107, 

plaintiff  in  ^  State  the  judgment  itself,  thus :]    Therefore  it  is  considered  that  the  plaintiff 

debt.  do  recover  against  the  defendant  his  said   debt  and  his  damages  aforesaid  on 

Judgment  sign-  occasion  of  the  detention  thereof  to  Is.,  together  with  his  costs  and  charges 
f  aforesaid  to  40s.  by  the  jurors  aforesaid  in  form  aforesaid  assessed,  and  also 

r  '    '   *     £ ,  for  his  said  costs  and  charges,  by  the  Court  here  adjudged  of  increase 

to  the  plaintiff  and  with  his  assent,  and  the  defendant  in  mercy,  &c.    [If  the 
defendant  has  denied  his  deed,  then  instead  of  the  words  **  and  the  defendant  in 

(/)  Form  prescribed  by  Reg.  1,  Hil.         (h)  Her«  insert  the  words  *'  the  said 

Terra,  4  W.  4.  Chief  Justice,"  or  "  Justice,"  «■ "  Baron," 

(g)  As  to  the  mode  of  filling  up  this  or  **  Jostices  of  Assiie,"ai  eAccoif  may 

blank,  see  T.  Chitty's  Forms,  145.  be. 
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mercy/'  &c ,  which  m  called  a  misericordia,  say  **  and  let  the  defendant,  inas-      CHAP.  V. 
mncb  as  be  has  denied  his  deed,  be  taken/'  &c.  {whUh  it  called  a  capiatw.}        Of  Costs,  jlc* 

CommtHce  and  proceed  in  the  entry  of  the  judgment  as  in  the  form  ante^  107,  Jadgroent  for 
10^  bnt  state  the  judgment  Uself  thus ;]    Therefore  it  is  considered  that  the  ^^'^^^^  ^^^Jll 
plaintiff  do  recover  against  the  defendant  his  said  debt  and  his  damages  afote-  damages'  were 
aid /on  occasion  of  the  detention  tliereof,  to  If., together  with  his  costs  and  charges  assessed  on  8  & 
aforesaid  to  40s.,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and  also  9  W.  3,  c.  11, 

£ for  his  said  costs  and  charges  by  the  Court  here  adjudged  of  increase  to 

the  plaintiff,  and  with  his  assent.  It  is  also  considered  by  the  Court  here,  that 
the  plaintiff  have  execution  against  the  defendant  of  the  damages  aforesaid  to 
£— ',  by  the  said  jurors  in  form  aforesaid  assessed  on  occasion  of  the  afore- 
said breach  of  the  said  condition  of  the  said  writing  obligatory,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  the  defendant  in  Mercy, 
mercy,  &c. 

Commence  and  proceed  in  the  entry  of  the  judgment  as  in  the  form  ante,  107,  Judgment  in 
108>  but  state  the  judgment  itself  thusq    Therefore  it  is  considered  that  the  <*ebt  i\\i\  tam. 
plaintifi^  who  sues  as  aforesaid,  do  recover  against  the  defendant  for  our  said  f^^^^^  ^f  plain- 

lord  the  king,  and  for  himself,  the  plaintiff,  the  said  sum  of  £ ,  in  the  said  tiff  and  part  for 

count  of  the  said  declaration  mentioned,  parcel  of  the  said  sum  of  £ defendant. 

above  demanded,  and  tliat  our  said  lord  the  king  have  one  moiety  thereof  to 
bis  own  use,  and  that  the  plaintiff  who  sues  as  aforesaid  have  the  other  moiety 
thereof  to  his  own  use,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  the  defendant  in  mercy,  &c.*  And  let  the  plaintiff  who  sues 
as  aforesaid  be  in  mercy  fOr  his  false  complaint  against  the  defeudant  for  the 

residue  of  the  said  sum  of  £ ,  whereof  the  defendant  is  acquitted,  and  the 

defendant  go  (hereof  without  day,  &c. 

Proceed  as  in  preceding  fortn  to  the  end  of  the  judgment  for  the  penalty  at  judgment  in 
the  asterisk  ',  and  then  thus :]     And  it  is  further  considered  by  the  Court  here,  debt  when 
that  the  plaintiff,  who  sues  as  aforesaid,  do  recover  against  the  defendant  the  ^[^i"*'^  "  ^"**" 
said  sum  of  40f.  for  his  costs  and  charges  aforesaid,  by  the  jurors  aforesaid, 

in  form  aforesaid  assessed,  and  also  £ for  his  said  costs  and  charges  by 

the  Court  here  adjudged  of  increase  to  the  plaintiff  who  sues  as  aforesaid,  and 
with  his  assent,  according  to  the  form  of  the  same  statute,  which  said  several 
sums  of  £ and  £ ,  in  the  whole  amount  to  £ — — ;  and  the  defend- 
ant in  mercy,  &c.  And  let  the  plaintiff,  who  sues  as  aforesaid,  be  in  mercy 
for  his  false  complaint  against  the  defendant  for  the  residue  of  the  said  sum  of 
£ ,  whereof  the  defendant  is  acquitted,  and  the  defendant  go  thereof  with- 
out day,  &C. 

Commence  and  proceed  in  the  eniry  of  the  judgment  as  in  the  form,  ante,  107,  Judgment  for 
108,  but  state  (he  judgment  itself  thus  :]    Therefore  it  is  considered  that  the  plainriff  in  cove- 
plaintiff  do  recover  against  the  defendant  his  said  damages,  costs,  and  charges 

by  the  jurors  aforesaid,  in  form  aforesaid,  assessed,  and  also  £ y  for  his  said 

costs  and  charges  by  the  Court  here  adjudged  of  increase  to  the  plaintiff  and 
with  bb  assent,  which  said  damages,  costs,  and  charges  in  the  whole  amount 
to  £  ■  ,  and  let  the  defendant,  inasmuch  as  he  has  denied  his  deed,  be  taken, 
&c.  [or  ^  defendant  has  not  denied  the  deed  then^  instead  of  the  words,  "  and 
let,  ic.**  say,  *'  and  the  defendant  in  mercy,  &c.'' 

Commence  and  ptoceed  in  the  entry  of  thejudgnunt  as  in  the  form,  ante,  107,   p^^j^i^ffVo'de- 

tinoe. 
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CHAP,  V.      ^^>  *"'  *''»'*  '^^  judgment  itself  thus  ;]    Therefore  it  is  considered  that  the 

Of  Co«ts,  6cc.    plaintiflf  do  recover  agaiost  the  defendant  the  said  goods  and  chattels,  [or 

"  deeds  and  papers,  ^c.**  or  enumerating  tfiem,  if  enumerated  in  tbepotteoj]  or 

the  said  sum  of  £ ,  for  the  value  of  the  same,  if  the  plaintiff  cannot  have 

again  his  said  goods  and  chattels,  [or  "  deeds,"  &c.]  and  also  his  said  damages, 
costs,  and  charges  to  £  ,  beyond  the  value  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  assessed,  and  also  £ for  his  said  costs  and  chaiges 

by  the  Court  here  adjudged  of  increase  to  the  plaintiff,  and  with  his  assent, 
and  the  defendant  in  mercy,  &c.  And  hereupon  the  sheriff  is  commanded 
that  he  distrain  the  defendant  by  all  his  lands  and  chattels  in  his  bailiwick,  so 
that  neither  the  defendant,  nor  any  one  by  him,  do  lay  hands  on  the  same  until 
the  said  sheriff  shall  have  another  command  from  the  Court  here  in  that  be- 
half, and  that  the  said  sheriff  answer  for  the  issues  of  the  same,  so  that  the 
defendant  render  to  the  plaintiff  the  goods  and  chattels,  [or  "  deeds,^'  &c.]  afore- 
said, [or  "  the  said  sum  of£ for  the  value  of  the  same,"]  and  in  what  man- 
ner, &c.  he  is  commanded  to  make  appear,  &c.  [This  latter  part  of  the  entry  is 
called  the  distringas. 

In  margin  of  the  roll,  opposite  the  words,  '*  Therefore  it  is  considered,  &c/* 

write,  "  Judgment  signed  — —  day  of  — ,  a.  d. ,  also  in  the  marginop- 

posite  the  words,  "  mercy,"  &c.  vorite,  "  mercy.") 

Judgment  for 

plaintiff  in  caae       Same  as  in  assumpsit,  ante,  107;  108. 

or  trover. 

^ulnUff^a^^'         Same  as  in  assumpsit,  ante,  107,  108,  omitting  the  averment  at  the  end, 
trespais.  ''  ^^^  ^^  defendant  in  mercy,*'  &c. 

Jadgment  for 

plaintiff  in  re-  See  form,  post,  112. 

plevin. 

Jttdgroent  for 

plaintiff  in  eject-       See  (orm,  post,  112. 
menu 

Jodgment 

issuer  Tnd   II         Same  as  in  ordinary  cases  where  there  is  but  a  single  issue.    See  the  pre- 

foond  for  plain-   ceding  forms, 
tiff. 

Jodgment  for 
plaintiff  opon 

M  to^part  ^and*^      Same  as  in  ordinary  cases  in  assumpsit.     See  the  form,  ante,  107, 108. 

non-aatumpait 
as  to  residoe. 

Judgment  Commence  and  proceed  in  the  entry  of  the  judgment  as  in  the  form,  ante,  107. 

is  fowidT  '"°*^  ^^®'  *"'  *'^'^  '^*  judgment  thus ;]    Therefore  it  is  considered  that  the  plain- 
plaintiff  and        ^^  ^^  recover  against  the  defendant  bis  said  damages,  costs,  and  charges  by  the 

another  for  de-   jurors  aforesaid,  in  form  aforesaid  assessed,  and  also  £ ,  for  his  said  costs  and 

fendant.  charges  by  the  said  Court  here  adjudged  of  increase  to  the  plaintiff,  and  with  his 

assent,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 

which  said  damages,  costs,  and  charges  amount  in  the  whole  to  £ ;  and  the 

defendant  in  mercy,  &c.  [so  slate  the  judgment  according  to  the  nature  of  the  at' 
tion  ;  see  the  form  in  debt,  ante,  108,  in  covenant,  ante,  109,  in  detinue,  ante,  109, 
in  trespass,  SfC.  supraJ]  And  the  plaintiff  is  also  in  mercy  for  his  fiilse  daim 
against  the  defendant  as  to  the  premises,  whereof  the  defendant  is  acquitted  by 
tlie  said  jury  in  form  aforesaid ;  and  let  the  defendant  go  thereof  witliout  day,  &C' 
[  Write  in  (he  margin  as  directed  at  the  end  of  the  form,  ante,  107.] 
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Ill 


Cmnmence  and  proceed  in  the  entry  of  the  judgment  as  in  ihefornif  ante,  107,       CHAP.  V. 

106,   to   the  end  of  the  ifatement  of  the  postea,  and  then   thus ;]     But  be-  Or  Costs,  &c. 

cause  the  jurors  aforesaid  have  not  assessed  any  damages  on  occasion  of  the  Judgibent  on  a 

not  performing  of  the  said  last  mentioned  promise,  the  plaintiff  saith  that  he  ▼erdici  for 

will  not  Airther  prosecute  his  suit  in  that  behalf  against  the  defendant.    And  count 'and'for* 

hereupon  the  plaintiff  prays  the  judgment  of  the  Court  of  and  upon  the  pre-  defendant  on 
mises  aforesaid :  Therefore  it  is  considered  by  the  Court  here  that  the  plaintiff  «noiher,  *iih  a 

do  recover  against  the  defendant  his  said  damages,  costs,  and  charges,  &c.  las  g,  to  g|  tiunl 

ante,  107,  108.]     And  as  to  the  several  promises  in  the  said  declaration  se-  count  found  for 

condly  and  lastly  above-mentioned,  let  the  defendant  be  acquitted,  and  go  plaj"|"ff»  on 

thereof  without  day,  &c.    And  it  is  further  considered  by  the  Court  here,  that  damages  were 

the  defendant  do  recover  against  the  plaintiff  £ ,  for  his  costs  and  chaises  assessed, 

by  him  about  his  defence  in  this  behalf,  as  to  the  several  promises  and  under- 
takings in  the  said  declaration  secondly  and  lastly  above-mentioned,  laid  out 
and  expended  by  the  Court  here  adjudged  to  the  defendant,  and  with  his  assent, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  (t)  and 
that  the  defendant  have  execution  thereof,  &c. 

[Write  in  the  margin  as  directed  at  the  end  of  the  form,  ante,  107, 108.] 

Commence  and  proceed  in  the  entry  as  in  the  form,  ante,  107, 108,  to  the  end  Judgment 

if  the  statement  efthepostea,  then  state  thejudge^s  certificate  on  the  judgment  *******  one  de- 
.1       ,      A    J  .L             ^    «.  .     Ti             ^,               r      ,. «.  ,    .  1..  f..  fcndant  IS  found 

thus ;]    And  thereupon  the  Right  Honourable ,  [or  "  Sir ,  knight,'  J  guHty,  and 

the  chief  justice,  [or  *'  chief  baron,*'  or  ''  justice,'*  or  **  baron,"]  within  men-  another  acquit- 

tioned,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  f^^>  ""^  ^1*^ 

on  the  —  day  of ,  a.  d. ,  certifies  upon  this  record  under  his  jq  deprive  tlie 

hand,  that  there  was  reasonable  cause  for  making  the  said  £.  F,  a  defendant  in  acquitted  de- 

tkis  action.    Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the  fen<l"n\of  his 

said  £.  D.  his  said  damages,  costs,  and  charges  by  the  jurors  aforesaid,  in  form 

aforesaid  assessed,  and  also  the  sum  of  £ for  his  said  costs  and  charges 

by  the  Court  here  adjudged  of  increase  to  the  plaintiff,  and  with  his  assent ; 

which  said  damages,  costs,  and  charges,  in  the  whole  amount  to  £ ,  and  the 

said  £.  D.  in  mercy,  [S^c,  so  state  the  judgment  according  to  the  nature  of  the 

action  ;  see  the  form  in  debt,  ante,10Q,  in  covenant,  ante,  109,  tit  detinue,  ante, 

109,  in  trespass,  SfC,  ante,  109.]    It  is  also  considered  by  the  said  Court  here, 

that  the  plaintiff  take  nothing  by  his  said  writ  as  against  the  said  £.  F. ;  and 

that  the  said  £.  F.  do  go  thereof  without  day,  &c. 

Proceed  as  in  the  preceding  form  to  the  end,  and  then  thus :]    And  it  is  xhe  like  where 
further  considered  by  the  Court  here,  that  the  said  £.  F.  do  recover  against  the  the  judge  does 

plaintiff  £ ,  for  his  costs  and  charges  by  him  about  his  defence  in  this  be-  ??v  *®  certify. 

half  laid  out  and  expended,  by  the  Court  here  adjudged  to  the  said  £.  F.,  and 
with  hJj  assent,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  that  the  said  £.  F.  have  execution  thereof,  &c. 

Commence  and  proceed  in  the  entry  of  the  judgment  as  in  the  form,  ante,  107,  Judgment  for 

108,  but  itate  thejudirment  itself  thus :]  Therefore  it  is  considered  that  the  plaintiff  ?*»«  defendant 
' ° 1 in  general. 

(i)  The  3  &  4  W.  4,  c.  4f,  s.  S3,  en-  Forms,  104.  See  the  form  of  the  judgment 

titiet  tl»e  defendant  to,  and  to  have  judg-  where  one  defendant  suffered  a  judgment 

ment  for  and  recover  these  costs.    See  t  by  default,  id,  ibid. 
Chit,  At,  Pr.  book  4,  pari  1,  chap.  tb.  (Jk)  The  3  &  4  W.  4,  c.4«,  s.  S«,  gives 

(y)  The  5  &  4  W.  4,  c.  42,  s.  39,  al-  the  acquitted  defendant  his  costs  in  ail 

bHvs  the  jndge  so  to  certify.     See  (he  personal  actions  when  the  judge  does  not 

form  of  the  certificate,  Thomas  Chitty's  so  certify. 
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OF  COSTS  AND  FINAL  JUDGMENTS, 


CHAP.  V.     take  nothing  by  his  said  writ,  but  that  he  be  in  mercy,  &c.,  and  that  the  de- 
Of  Costs,  gee,  fendant  do  go  thereof  without  day,  &c.     And  it  is  further  considered  by  the 

Court  here,  that  the  defendant  do  recover  against  the  plaintiff  £ for  his 

costs  and  charges  by  him  about  his  defence  in  this  behalf  laid  out  and  ex- 
pended by  the  Court  here  adjudged  to  the  defendant,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided,  and  that 
the  defendant  have  execution  thereof,  &c. 

lln  the  margin  of  the  roily  oppoiiu  the  words  "  Therefore  it  is  considered, 
&c."  wrUe  "  Judgment  signed  the day  of ,  a.  d.  — — -''(0 


Judgment 
signed  on  the 
day  of 

—      -,  A.  D. 


Judgment  in 
ejectment  on 
verdict  for 
plaintiff. 


Therefore  it  is  considered  that  the  said  John  Doe  do  recover  against  the 
said  C.  D.  his  said  term  [or  "  terms'*]  yet  to  come  of  and  in  the  respective 
tenements  aforesaid,  with  the  appurtenances,  and  also  his  said  damages,  costs, 
aud  charges,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and  also 
jg"  for  his  costs  and  charges  by  the  Court  here  adjudged  of  yicrease  to 
the  said  John  Doe,  and  with  his  assent,-  which  said  damages,  costs,  and 

charges  in  the  whole  amount  to  £ .     And  upon  this  the  said  John  Doe 

prays  tlie  writ  of  our  lord  the  king  to  be  directed  to  the  sheriff  of  ■ 


aforesaid,  commanding  him  that  he  cause  the  said  John  Doe  to  have  possession 
of  his  said  term  [or  '<  terms'^  yet  to  come,  of  and  in  the  tenements  aforesaid, 
with  the  appurtenances,  and  it  is  granted  to  him  returnable  immediately  after 
the  execution  thereof,  wheresoever,  &c.  [or  in  K.  B.  by  bill  **  returnable  before 
our  lord  the  king  at  Westminster,  immediately  after  the  execution  thereof,*'  or  m 
C  P.  or  Exeh.,  *'  returnable  here  immediately  after  the  execution  thereof.*^  (m) 


Judgment  fur 
plaintiff  by  nil 
dicitf  in  K.  B., 
in  replevin. 


As  yet  of  — —  term  [term  of  which  interlocutory  judgment 

signed]  in  the year  (if  the  reign  of . 

Witness [name  of  chief  justice^ 

to  wit,  A.  B.  puts  in  his  place  P.  A.,  his  attorney,  against  C.  D.,  in 

a  plea  of  taking  and  unjustly  detaining  the  [cattle]  goods  and  chattels  of  the 

said  A.  B.  against  ga^es  and  pledges,  &c.(n) to  wit  the  said  C.  D. 

puts  in  his  place  D.  A.,  his  attorney,  at  the  suit  of  the  said  A.  B.  in  the  plea 
aforesaid,  ■  to  wit  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea, 


wherefore  [4*0.  copy  the-declaraiion  to  tite  end,  and  proceed  on  a  new  line  as  fol- 
lows :1  And  on  — »-~  [day  of  signing  interlocutory  judgment]  the  defendant 
by  D.  A.,  his  attorney,  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  says  nothing  in  bar  or  preclusion  of  the  said  action  of  the  plaintiff, 
whereby  the  plaintiff  remains  therein  undefended  against  the  defendant, 
wherefore  the  plaintiff  ought  to  recover  against  the  defendant  his  damages,  on 
occasion  of  the  taking  and  unjustly  detaining  of  the  [cattle]  goods  and  chat- 
tels aforesaid  ;*  but  because  it  is  unknown  to  the  Court  of  our  said  lord  the 
king  now  here  what  damages  the  plaintiff  hath  sustained  by  means  of  the 
premises,  the  sheriff  is  commanded  that,  by  the  oath  of  twelve  good  and  lawful 
men  of  his  bailiwick,  he  diligently  inquire  what  damages  the  plaintiff  hath 
sustained,  as  well  on  occasion  of  the  premises  as  for  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended ;  and  that  he  send  the  inquisition, 
which  he  shall  thereupon  take  to  our  said  lord  the  king  at  Westminster,  od 
,  under  his  seal  and  the  seals  of  those  by  whose  oath  he  shall  take  the 


(0  This  form  is  applicable,  though 
there  l>e  several  iMues,  whirh  are  all 
found  for  defendant,  see  I  Chit.  Ar.  Pr. 
381  367. 

(m)  See  2  T.  Chit.  Ar.  Pr.  636. 

(jn)  It  seems  that  Iht*   recent  ri:K'   ol' 


H.  T.  4  W.  4,  as  to  llic  entry  of  the  war- 
rant of  attorney,  are  not  applicable  to  a 
replevin  suit ;  and  therefore  that  the  en- 
try of  them  should  perhaps  still  be  con- 
tmne<i  as  t)efore. 
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aid  loquisition^  together  with  the  writ  of  our  said  lord  the  king  to  him  there-      CHAP.  V. 
upon  directed.    The  same  day  is  given  to  the  plaintiff  here,  &c.     [See  con-  ' 

linuation  of  form  of  entry  of  the  inquUitioriy  and  final  judgment,  as  in  next  form,'] 

Proceed  as  in  the  last  form  to  the  end,  and  then  thus ;]  At  which  day,  be-  Entry  of  final 
fore  our  said  lord  the  king  at  Westminster,  comes  the  plnintiff,  by  his  attorney,  judgment,  and 
and  the  sheriff,  to  wit,  S.  S.,  sheriff  of  the  said  county,  now  here,  returns  a  cer-  judgmentVor 

tain  inquisition,  indented,  taken  before  him  at ,  in  tlie  county  aforesaid,  plaintiff  by  nil 

on Iday  of  returning  inquisition'],  by  the  oath  of  twelve  good  and  lawful  ^'"*»  i^  ^*  ^• 

men  of  his  bailiwick,  by  which  it  is  found  that  the  plaintiff  hath  sustained  da- 
mages, by  means  of  the  premises,  to  £ over  and  above  his  costs  and 

charges  by  him  about  his  suit  in  this  behalf  expended,  and  for  those  costs 

and  charges  to shillings.    Therefore  it  is  considered  that  the  plaintiff  do 

recoTer  against  the  defendant  his  damages  aforesaid  by  tlie  said  inquisition 

above  found,  and  also  £ for  his  said  costs  and  charges  by  the  Court  here 

adjudged  of  increase  to  the  plaintiff,  and  with  his  assent;  which  said  damages, 

costs  and  charges,  in  the  whole  amount  to  £ ;    and  the  defendant  in 

mercy,  &c.     [Add  (he  usual  marginal  notes  as  directed  at  the  end  of  the  form, 
ante,  107,  t08.] 


Although  exectition  on  a  judgment  may  be  issued  before  the  Of  entering  and 
judgment  has  been  entered  on  the  roll  or  docketed,  yet  it  is  5*^*^^^^"^  ^* 
essential  for  the  following  purposes  that  the  judgment  be 
entered  on  the  roll,  docketed,  and  carried  to  and  filed  in  the 
treasury  of  the  Court  ;(p)  as^frst,  in  order  to  bind  the  de- 
fendant's lands  ;  secondly ,  to  enable  the  plaintiff  to  bring  debt 
or  scire  facias  on  the  judgment ;  thirdly,  to  proceed  against 
the  bail  on  their  recognizance ;  fourthly y  in  case  a  writ  of 
error  is  brought;  amd, fifthly,  in  order  to  bind  assets  in  the 
hands  of  the  executor  or  administrator  of  the  defendant ;  and 
formerly  it  was  requisite  to  enter  the  proceedings  of  record,  in 
order  to  charge  the  defendant  in  execution,  but  since  Reg. 
Gen.  Hil.  T.  2  W.  4,  reg.  95,  that  is  no  longer  necessary. 

In  all  other  cases  also  by  Reg.  £.  17  J.  1,  E.  1657,  r.  1 ; 
M.  5  A.  r.  1,  the  judgments  are  ordered  to  be  docketed;  and,  by 
R.  M.  6  A.  r.  1;  E.  5  W.  3;  E.  9  W.  3;  M.  9  W.  3;  Trin.  10 
W.  3 ;  E.  5  W.  &  M.  3;  E.  34  Car.  2,  r.  5 ;  29  Car.  2;  the  rolls 
of  Trinity,  Michaelmas  and  Hilary  Terms,  are  ordered  to  be 
brought  in  before  the  essoign  days  of  the  subsequent  terms 
respectively,  (p)  and  the  rolls  of  Easter  Term  before  the  first 
day  of  Trinity ,'  after  ivhich  they  are  not  to  be  received  with- 
out the  special  leave  of  the  Court,  and  the  custos  brevium 


(o)  Barrow  v.  Croft,  ^  Bar.  &  Cres.      70,  s.  6,  it  should  seera,  that  if  the  rolls  be 
388 ;  6  Dowl.  &  R.  386,  S.  C.  brought  in  before  Ihefint  day  of  the  term, 

(p)  Since  the  11  G.  4  and  1  VV.  4,  c.      it  would  now  in  all  coses  suffice. 
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OF  COSTS  AND  FINAL  JUDGMENTS,  &C. 


CHAP.  V. 

Of  Costs,  &c« 


usually  attends  two  days  before  every  term  to  receive  and  file 
the  rolls;  which  ought  to  be  so  carried  in.  No  great  attention, 
however,  seems  to  be  paid  to  these  rules,  as  they  are  merely 
directory,  and  rolls  are  now  received  after  the  time  men- 
tioned in  them,  without  the  leave  of  the  Court,  upon  paying  a 
post  terminum  of  45.  8d.  to  the  officer.  In  a  late  case  the  Court 
refused  to  order  a  judgment  roll  to  be  taken  off  the  file,  al- 
though it  had  not  been  carried  in  for  twenty-four  years  after 
the  judgment,  it  appearing  that  the  judgment  had  been 
marked  by  the  proper  officer  at  the  time  of  signing  the  same, 
and  had  been  then  regularly  docketed,  so  as  to  affect  pur- 
chasers; but  though  the  motion  was  refused,  the  Court,  in 
order  to  mark  their  disapprobation  of  the  negligence  and  delay 
of  the  plaintiff's  attorney,  discharged  the  rule  without  costs,  (q) 
And  if  an  attorney  neglect  to  enter  and  docket  the  judgment 
in  due  time,  by  which  a  loss  arises  to  his  client,  it  seems  he 
would  be  liable  to  an  action,  (r)  The  opposite  party  may 
also  in  most  cases,  by  summons  before  a  judge  and  his  order 
thereon,  compel  the  attorney  for  the  prevailing  party  to  enter 
the  judgment  on  the  roll,  and  docket  it  as  in  the  subscribed 
forms,  {s) 


Docket  paprr 
of  judgment. 


Memorial  of 
registry  of 
judgment  in 
Middlesex  or 
Yorkshire . 


Certificate  of 
the  Master  or 
ProthoDotary 
thereon. 

Affidavit  of 
signature. 


(q)  Barrow  v.  Craft,  4  Bar.  &  Cres. 
388;  6  D.  &  R.  SH6,  S.  C;  and  see 
Mohun^i  cage,  6  Mod.  59. 


(r)  See  Flower  t.  Earl  Bolinghntke,  1 
Stra.  699;  Dou^lat  v.  YaUop,  t  Burr. 
7tf. 


(»)The  entry  [or  **  further  entry'*]  of  P.  A.  Gent.,  one,  &c.  of  the  term  of  — ,  1 
Vict.  1837. 

(Venue.)    Judgment  in  debt  on  verdict  between  A.  B.,  plaintiff,  and  C.  D.  }  n>, 
defendant,  for  £ ,  debt,  and  £ ,  coats.  S 

(Venue,)    Judgment  in  aitumptit  on  verdict  between  A.  B.,  plaintiff,  and  > 

CD.,  defendant, for  £ ,  damages,  and  £ ,  costs.  S 

(Venue,)    Judgment  in  covenant  on  verdict  between  A.  B.,  plaintiff,  and  > 
C.  D.,  defendant,  for£ ,  damages,  and  £ ,  costs.  J 

(Venue.)    Judgment  in  ease  on  verdict  between  A.  B.,  plaintiff,  and  C.  D.,  >  ^____^ 
defendant,  for  £ ,  damages,  and  £ •,  costs.  J 

(Ventte.)    Judgment  in  tretpau  on  verdict  between  A.  B.,  plaintiff,  and  \ 

C.  D.,  defendant,  for  £ ,  damages,  and  £ ,  costs.  5 

A  memorial  to  be  registered  pursuant  to  the  statute,  &c.  of  a  judgment  in  her  Ma- 
jesty's Court  of  Queen  s  Bench  [or  *'  Common  Picas"  or  "  Exchequer  of  Pleas"],  of 

■         term,  in  the year  of  the  reign  of  Queen  Victoria,  between  A.  B.,  plaintiff, 

and  C.  D.,  defendant,  in  an  action  of  debt  for  £ ,  and  —  shillings,  damages, 

[or  in  asBumpsH  "  in  an  action  on  promises,  damages,  &c.  ,  costs  uf  Increase, 

£ ,  in  all  £ "  or  as  the  action  is."'] 

[ROl .] 

I  do  hereby  certify  that  judgment  was  signed  in  the  above  cause  the  —  dajr  of 

,  18—. 

[Master  or  Prothonolary*i  NavieJ} 

£.  F.,  of  ,  maketh  oath  and  saith,  that  he  was  present  and  did  see  L.  B.,  Es- 
quire, secondary  of  the  Court  of  Queen's  Bench,  sign  the  certificate  of  the  jadgincat 
in  the  memorial  above  mentioned. 

Sworn,  &c. 
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To  enforce  satisfaction  of  the  judgment,  the  law  affords  the    CHAP.  VI. 
plaintiff  several  writs  of  execution,  viz.  principally,  1st,  a  writ  of  ^J^Execu°* 
fieri  facias  against  the  goods  and  chattels,  including  terms  for     tions,  &c. 
years,  of  the    defendant ;  Sdly,  a  writ  of  elegit  against  goods,  i*  The  several 
and  a  moiety  of  the  rents  and  profits  of  the  defendant's  lands;  ecotion.  ^^' 
Silj,  a  writ  of  capias  ad  satisfaciendum  to  take  and  keep  the 
hody  of  the  defendant  until  he  shall  have  satisfied  the  sum  re- 
covered.   If  the  defendant  be  in  possession  of  sufficient  move- 
able goods  and  chattels,  and  be  the  entire  legal  owner,  and  not  a 
bankrupt,  then  the  usual  and  best  course  is  to  take  the  same 
under  a  writ  of  Jieri  facias;  but  if  it  be  expected  that  the  de- 
fendant will  promptly  pay  the  debt  rather  than  remain  in  cus- 
tody under  a  writ  of  capias  ad  satisfaciendum^  then  the  prefer- 
able course  is  to  take  and  imprison  him  under  such  writ. 


The  following  is  the  form  of  a  writ  o(  fieri  facias  in  assumpsit 
on  a  judgment  against  the  defendant : — 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Form  oifi.fa. 

Ireland  Queen,  defender  of  the  Faith.    To  the  sheriff  of ,  greeting.    We  *»'  plalnuff  in 

command  you  that  you  cause  to  be  made  of  the  goods  and  chattels  in  your  J^  £^  o'r  C.*^?. 

bailiwick  (o)  of  C.  D.  the  sum  of  £ ,  which  in  our  Court  before  us  [or  in 

C.  P.  '<  before  our  justices'^  at  Westminster,  were  awarded  to  A.  B.  for  his  da- 
mages which  he  sustained,  as  well  on  occasion  of  not  performing  certain  pro- 
mises, [or  '*  promise,"  at  in  the  judgment,"]  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended  ;  whereof  the  said  C.  D.  is  convicted, 
3s  appears  to  us  of  record,  [or  in  C.  P.  omit  *'  as  appears  to  us  of  record,'*] 
and  have  you  that  money  before  us  [or  in  C.  P.  "  before  our  justices'']  at 


(a)  Sappoaing  the  defendant  reside  in 
« district  or  place,  parcel  of  one  county, 
bot  ifboUy  sitoale  within  and  sorrounded 
bf  another,  tbe  sheriff  of  the  coanty  may 
be  cofDouuided,  "  or  witliiti  any  district 
or  place  which  is  wholly  situate  within  or 


sarioonded  by  the  county  of ;"  or 

if  the  writ  be  directed  to  the  sheriif  of  the 
surrounding  county,  "  within  any  district 
or  place  which  is  wholly  situate  within 
and  surrounded  by  your  county." 
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CHAP.  VI.      Westminster,  imraediately  after  the  execution  hereof,  [or  "  on ,^']  to  ren- 

pRocKF.DiNGs    ^cr  to  the  said  A.  B.  for  his  said  damages;  and  have  you  there  then  [fr  in 
TioKj   &c*      ^'  ^'  ^""'  '^*  ^^^  **  then"]  this  writ.     Witness  [name  of  chief  jutticCy]  at 
Westminster,  the day  of ,  in  the year  of  our  reign. 

IiidorMineiit  Indorse  it  thus :  "  Levy  the  whole  [or  "levy ,"]  besides  sheriffs*  pound- 

uiercoii.  jjgg^  oflicers'  fees,  and  all  other  incidental  expenses.    The  defendant  is  a 

[merchant,]  and  resides  at  [No.  — , street.]  (6) 

P.  A.  [Temple;]  plaintiff's  attorney,  [1  Nov.  1837.] 


Form  of  Elegit        Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 

iuK.B.orC.P.  Ireland    Queen,  defender  of  the  Faith:      To  the  sheriff  of ,  greetiDg. 

Whereas  A.  B.,  lately  in  our  Court  before  us  [or  in  C.  P.  "  before  our  jus- 
tices''] at  Westminster,  by  the  judgment  of  the  same  Court  recovered  against 
C.  D.  ^ ,  which  in  our  Court  were  adjudged  to  the  said  A.  B.  for  his  da- 
mages, which  he  had  sustained,  as  well  on  occasion  of  the  not  performing  of 
certain  promises  then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.  [or  if 

in  debt,  "  recovered  against  C.  D.  a  certain  debt  of  £-. ,  and  also  £ , 

which  in  our  same  Court  were  adjudged  to  the  said  A.  B.  for  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  detention  of  the  said 
debty"  or  as  the  form  of  action  ante,  107  to  113,  see  the  judgment^]  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended: 
whereof  the  vaid  C.  D.  is  convicted,  as  appears  to  us  of  record  [or  in  C.  P* 
omit,  **  as  appears  to  us  of  record/'] ;  and  afterwards  the  said  A.  B.  came 
into  our  Court  before  us  [or  in  C.  P.  "  before  our  justices"]  at  Westminster, 
and  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chattels  of  him,  the  said  C.  D.,  except 
his  oxen  and  beast  of  the  plough,  and  also  a  moiety  of  all  the  lands  and  te- 
nements of  the  said  C.  D.  in  your  bailiwick,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  a  moiety  of  the  lands  and 
tenements  aforesaid  to  him  and  his  assigns  as  his  freehold,  according  to  the 
form  of  the  said  statute,  until  the  damages  [or,  *'  debt  and  damages"]  aforesaid 
should  be  thereof  fully  levied :  therefore  we  command  you  that  without  delay 
you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick ;  except  his  oxen 
and  beasts  of  the  plough,  and  also  a  moiety  of  all  the  lands  and  tenements  in 
your  bailiwick,  whereof  the  said  C.  D ,  or  any  person  or  persons  in  trust  for 

him,  on  the  —  day  of ,  in  the year  of  our  reign,  [the  day  of  signing 

judgment^  on  which  day  the  judgment  aforesaid  was  given,  or  ever  afterwards 
was  seized :  To  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  moiety  of  the  lands  and  tenements 
aforesaid  to  him  and  his  assigns,  as  his  freehold,  according  to  the  form  of  the 
statute  aforesaid,  until  the  damages  [or  ''  debt  and  damages'*]  aforesaid  shall 
be  thereof  fully  levied;  and  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  us  [or  in  C.  P.  '*  before  our  justices"]  at  Westminster, 

immediately  after  the  execution  hereof  [or  "  on ,"]  under  your  seal  and 

the  seal  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment, and  have  there  then  [or  in  C.  P.  omit  the  word  "  then,"]  this  writ.  Wit- 

(h)  As  to  the  consequences  of  omission,  sec  Tarher  v.  French,  4  Adol.  &  ElI'S 
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ness  [name  qfchirfjustice,^  at  Westminster,  the day  of ,  in  the  • CHAP.  VI. 

vear  of  our  reign.  Pboceedxnos 

ON  EXECU- 

[Indorse  it  as  aji.ja,  as  anie,  1 16,]  tions,  &c. 


The  following  is  the  usual  form  of  a  writ  of  capias  ad  satis- 
faciendum : 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Form  ot  capiat 

Ireland  Queen,  defender  of  the  Faith.     To  the  sheriff  of ,  greeting.     We  2^^^^k**b'. 

command  you  that  you  take  C.  D.  if  he  shall  be  found  in  your  bailiwick,  and  or  C.  P.  in  a>- 
him  safely  keep  so  that  you  have  his  body  before  us  [or  in  C  P.  '^  before  our  suropsit. 
justices"]  at  Westminster,  immediately  after  the  execution  hereof,   [or  **  on 

/*]  to  satisfy  A.  B.  for  £ ,  which  in  our  Court  before  us  [or  in  C.  P. 

"before  our  justices"]  at  Westminster  were  awarded  to  the  said  A.  B.  for  his 
damages  which  he  bad  sustained,  as  well  on  occasion  of  not  performing  certain 
promises  [or  *'  a  certiin  promise,*'  as  in  the  judgment,']  made  by  the  said  C.  D. 
to  the  said  A.  B.,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  be- 
half expended  :  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record, 
[or  la  C.  P.  omil,  "  as  appears  to  us  of  record,"]  and  have  you  then  [or  in 

C.  P.  omit  the  tieord  "  then,"]  there  this  writ.     Witness [name  of  chief 

justice,]  at  W^estminster,  the day  of ,  in  the year  of  our  reign. 

Indorse  it  thus  :  Levy  the  whole,  [or  "  levy  £— ."]     The  defendant  is  a  Form  of  indorse- 
[merchant,]  and  resides  at  No.  — , street.  ment  thereon. 

P.  A.  [Temple]  plaintiff 's  attorney,  the day  of ,  a.  d.  1837. 

[As  to  when  you  may  indorse  it  to  levy  poundage  or  expenses,  &c.  see  1 
Archbold's  Praat.  by  Thomas  Chitty,  387;  and  see  form  of  indorsement, 
ante,  llC] 

At  common  law  writs  of  execution  must  have  been  tested  in  2.  Teste  and  re- 
term  time,  on  a  day   after   the  judgment  was,   or   might  be  exec«(oT"Md^ 
supposed  to  have  been  given,  {d)     But  by  the  statute  1  W.  4,  *'»roc  of  issuing 
c.  7,  s.  3,  "  every  execution  issued  by  virtue  of  that  act  shall  "*"** 
''and  may  bear  teste  on  the  day  of  issuing  thereof;  and  such 
**  execution  shall  be  as  valid  and  effectual  as  if  the  same  had 
**  been  issued  according  to  the  course  of  the  common  law."  {e) 
And  by  the  subsequent  statute  3  &  4  W.  4,  c.  67,  sect.  2, 
"  all  writs  of  execution  may  be  tested  on  the  day  on  which  the 
"  same  are  issued,  and  be  made  returnable  immediately  after  the 
fxecution  thereof:**  and  which  last  enactment  prevents  all  delay 
in  perfecting  an  execution  during  the  vacations.    This  statute 
applies  to  executions  issued  on  judgments  both  before  and 
since  it  passed  ;  (/)  and  there  is  a  similar  clause  in  the  late  act 


(e)  As  to  irrrgoUrlties  m final  process,  edit.  998  ;  Tidd's  New  Prac.  b67» 
»nd  when  to  be  objected   to,    Tarber  v.  («)  Tidd's  New  Prac.  295,  567. 

Frwek,  4  Ad.  &  Ellis,  362,  363,  (/)  Rtx  ?.  Sheriff  of  Surrey,  3  Dowl. 

{d)  Shirity  ▼.  Wright,  2  Salk.  700  ;  2  Rep.  82. 
Lord  Rayin.>7d,  S.  £,]  Tidd's  Prac.  9tb 
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PROCEEDING  ON  EXECUTIONS, 


CHAP.  VI. 

Proci:edino8 
ON  Execu- 
tions, &c. 


In  C.  P.  at 
Lancaster. 


All  writs  of  ex- 
ecution majr  be 
made  returnable 
immediately 
after  the  exe* 
coUou  theieof. 


S.  Of  attach* 

nienta. 


for  improving  the  practice  and  proceedings  in  the  Court  of 
Common  Pleas  of  the  county  palatine  of  Lancaster,  (e)  A  writ 
of  execution,  however,  cannot  be  tested  of  a  term  previous  to 
the  judgment,  although  it  be  issued  under  the  above  statute.  (/) 
But  a  ^eri  facias  on  a  judgment  signed  after  the  defendant's 
death  in  vacation  may  be  tested  on  the  last  day  of  the  pre- 
ceding term,  (g)  And  where  the  plaintiff  having  obtained  a 
verdict  at  the  Spring  assizes,  the  defendant  died  on  the  18th  of 
April,  (the  fourth  day  of  Easter  term,)  the  costs  were  taxed  on 
the  Slst,  final  judgment  signed  on  the  22nd,  and  a  fieri  facias 
issued  on  the  same  day,  tested  on  the^r^^  day  of  the  term,  the 
Court  refused  to  set  aside  the  fieri  facias  for  the  irregularity 
in  issuing  it  after  the  death  of  the  defendant  without  a  scire 
facias,  the  writ  being  warranted  by  the  judgment,  which  the 
motion  did  not  impeach,  {h)  In  the  Common  Pleas  at  Lan- 
caster, it  is  enacted  by  the  statute  4  &  5  VV.  4,  c.62,  s.  33,  that 
"  all  writs  issued  out  of  the  said  Court  shall  be  tested  in  the 
"  name  of  the  Chief  Justice  of  that  Court,  or  in  the  case  of  a 
*'  vacancy  in  such  office,  in  the  name  of  one  of  the  other  judges 
"  thereof;  and  that  all  writs  of  execution  may,  if  the  parties 
*^  suing  out  the  same  shall  see  fit,  be  made  returnable  imme- 
"  diately  after  the  execution  thereof." 

If  in  an  action  for  goods  sold  there  be  a  special  demurrer  to 
the  Count  upon  an  account  stated,  which  had  not  been  argued 
at  the  time  of  the  trial,  and  the  jury  find  for  the  plaintiff  on 
the  count  for  goods  sold,  the  judge,  if  it  be  a  proper  case  for 
speedy  execution,  will  order  it,  on  the  plaintiff's  undertaking 
to  enter  a  nolle  prosequi  as  to  the  count  demurred  to ;  (A)  but 
in  debt  on  bond,  with  special  condition,  where  all  the  issues 
have  been  found  for  the  plaintiff,  yet  as  he  had  omitted  to 
suggest  breaches,  the  judge  refused  to  certify  for  immediate 
execution.  (Z) 

The  difference  between  an  execution  and  an  attachment  is 
that  the  former  is  issued  of  right,  whilst  the  issuing  an  attach- 
ment is  only  in  the  discretion  of  the  Court,  (m) 


t 


r«)  4  &  5  W.  4,  c.  62,  s.  35. 
;/)  EngUhMft  T.  Dunbar,  t  Dowl.  R. 
206  ;  6  Leg.  Ob.  2S7, 5.  C,  per  Patteson, 
J.    Peacock  v.  Day,  3  Dowl.  R.  291 ;  9 
Leg.  Ob.  259,  S,  C„  per  Littledale,  J. 

(£)  Brocher  (or  Bncher)  ▼.  Pond,  2 
Dowl.  R.  472  ;  8  Leg.  Obs.  302,  S.  C. 

(h)  Wauon  v.  Maikell,  4  Moore  &  S. 
461;  2Dowl.R.810,  5.  C. 


(0  Ante,  3  Vol.  924;  Tidd's  New  Pr. 
535,  6,  7,  566. 

(fc)  AlUop  V.  Smith,  7  Car,  &  P.  708. 

(/;  D*Aranda  v.  Houston,  6  Car.  &  P- 
511. 

(m)  Per  Lord  Hardwick  in  Stock  v.  De 
Smith,  Caa.  temp.  Hardwick,  107;  Paul 
V.  Paul,  2  Dowl.  342. 
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Wlien  the  sum  recovered  has  been  paid  or  satisfied,  the  de-     CHAP.  VT. 
fendant  may  and  ought  immediately  to  require  and  compel  the     on^"ecu°' 
plaintiff  to  cause  an  acknowledgment  of  satisfaction  to  be  en-      tions,  &c. 
tered  on  the  roll,  so  as  to  prevent  future  annoyance,  and  to  4.  Entry  of  sa- 
satisfy  any  proposed  purchaser  of  the  estates  of  the  defendant 
that  they  are  not  subject  to  any  execution  or  judgment,  (n) 
In  Bkmchardy.  Cawthome^  before  the  Vice-Chancellor,  in  a.  d. 
1831,  where  it  was  doubtful  whether  a  bond  debt  and  judg- 
ment thereon  had  been  satisfied  by  payment  made  by  a  co- 
obligor,  or  by  the  party  himself,  the  Vice-Chancellor  said  he 
must  assume  that  if  the  debt  had  been  satisfied,  the  defendant 
would  have  applied  to  have  satisfaction  entered,  or  to  stop  the 
execution  issued  upon  the  judgment,  and  that  the  fact  of  the 
judgment  remaining  on  the  record,  without  satirfaction  entered, 
was  an  answer  to  what  was  said  about  its  being  possibly  paid. 
From  this  decision  it  may  be  collected  that  in  Equity  the  very 
circumstance  of  satisfaction  not  appearing  on  the  roll  to  have 
been  satisfied  by  the  usual  entry  to  that  effect,  will  be  considered 
as  proof  that  it  remains  in  force.     In  a  late  case  it  was  held 
that  where  a  judgment  has  been  satisfied,  and  the  plaintiff*  is 
out  of  the  country,  so  that  the  usual  warrant  to  enter  up  satis- 
faction on  the  roll  cannot  be  obtained,  the  defendant  must 
clearly  establish  by  affidavit  that  the  judgment  has  been  satis- 
fied, before  the  Court  will  order  satisfaction  to  be  entered,  (p) 

The  following  is  the  usual  form  of  the  entry  of  satisfaction : — 

Afterwards,  to  wit,  on in  the year  of  the  reign  of  the  Lady  the  The  form  of 

Queen,  before  the  said  Lady  the  Queen,  at  Westminster,  comes,  [or  in  C.  P.  ^"'"7  ®^  •*^**" 

or  Exch.  "  aftenvards,  tp  wit,  on in  the year  of  the  reign  of  the 

Lady  the  Queen,  comes  here,"]  the  said  A.  B.  by  his  attorney  aforesaid,  [or 
"  by  P.  A.  his  attorney  in  this  behalf/']  and  acknowledgeth  himself  to  be 
satisfied  by  the  said  C.  D.  of  the  damages,  costs  and  charges  aforesaid,  [or  in 
debt  '^  of  the  debt  and  damages  aforesaid,"]  therefore  let  the  said  C.  D.  be 
thereof  acquitted,  (p) 

(n)  Ttdd,  9th  edit.  1041 ;  1 T.  Chitty's  Rep.  C.  P.  15. 
Arab.  K.  B.  5th  edit.  530  to  5S4,  where         (p)  Tidd,  9tb  edit  1041 )  1  Chit.  Ar. 

see  the  practical  proceediogf  fully  stated.  Fr.  508. 

(o)  De  BaMUK  v.  WiUmolt,  1  Hodge's 
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CHAPTER  VII. 

THE  PRACTICE  AND  PROCEEDINGS  IN  THE  ECCLESIASTICAL 


COURTS. 


General  Prefatory  Observations, 
introducing    the   following    forms 

and  proceedings I2t 

General  Orservatiuns  on  orders  of 
the  ecclesinstical  courts  since  the 

year  1826  to  present  time 122 

When  exceptions  or  departures 

from  these  rules  permitted  . .   123 
Observations  on  order  of  Court 
of  first  &essJou  of  Easter  Term, 

1827 ib. 

Observations  on  order  of  Court 
(*f  third  session,  Hilary  Term, 

1830 ib. 

Observations   on   an    order    of 

Court  of  8th  May,  1830 124 

Observations  on  order  of  Court 

of  29th  June,  1830 ib. 

Commission  to  take  the  oaths  of 

executors  and   administrators     ib. 
Observations  on  rule  oflst  Sep- 
tember, 1830  125 

The  like  of  14ih  February,  1832     ib. 
The  Recent  Rules  and  Orders  . .     ib. 
Orders  of  Court  made  on  the 
first  session  of  Easter  Term, 

18«7 t*. 

Orders  made  the  third  session  of 

Hilary  Term,  1830 126 

Orderof  8th  May,  1830 128 

Order  of  29th  June,  1B30 129 

Order  of  1st  September,  1830, 
orders  that  commissioners  to 
swear  executors  or  udminis- 
tmtors  shall  be  in  a  certain 

prescribed  form    

Form  of  commission  for 
swearing  executors  of  a 
will  residing  in  the  coun- 
try  

Form  of  oath  to  be  admi- 
nistered to  the  same. . . . 
Form  of  commission  to  swear 
an  Intended  administra'^ 
trix  to  the  cfTects  of  a 
person     dying     without 

leaving  a  will    133 

Form  of  oath  to  be  admi- 
nistered to  the  same ....   134 
Form     of   commission    to 
swear    an   adminiitrator 
where  there  is  a  will,  but 
no  executor  appointed . .     ib. 
Order   of  the   14th    February, 
1832,  of  the    dean    of   the 
Arches  Court,  directing  that 
the  first  day  of  each  term  in 
that  Court  should  be  the  same 
day  on  which  such  term  com- 
mences at  common  law    ....   156 
Process    issued     by    Ecclesiastical 

Courts 137 

By  whom  prepared  and  sealed 

and  signed    ib. 

Service  of  process    ib. 
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Forms  of  process 

Of  a  creditor's  obtaining  admi- 
nistration, after  citing  next  of 
kin    

Advertisement  for  next  of  kin 

Proceedings  where  next  of  kin 
contests  the  validity  of  a  will 

Letters  of  request  to  remove 
proceedings  from  an  inferior 
to  a  superior  Court 

Decrees  for  divorce 

Decree  on  a  charge  against  a 
clergyman  for  incontinence.. 

Citation  for  perturbation  of  a 
pew 

Citation  for  a  church  rate   .... 

Citation  by  and  of  next  of  kin, 
disputing  validity  of  a  will . . 

Use  of  suit  at  instance  of  exe- 
cutor      

Of  Proxies 

Formb 

Citation  at  instance  of  creditors 
requiring  persons  appointed 
as  executors  in  a  will  to  prove 
or  renounce 

Certificate  of  service  thereof  . . 

Special  affidavit  to  be  exbibited 
on  proving  an  unfinished  will 

Proxy  of  renunciation  by  wi* 
dow,  &c  in  order  that  admi- 
nistration may  be  granted  to 
her  son 

Of  special  limiled  adroiniatra- 
tion   

Of  affidavit  to  lead  decree,  with 
intimation  against  the  next  of 
kin  of  an  intestate  to  accept 
or  refuse  letters  of  administra- 
tion at  suit  of  a  creditor  .... 

Of  decree  issuing  at  the  instance 
of  a  creditor  of  an  intestate, 
served  upon  his  next  of  kin, 
to  accept  or  refuse  letters  of 
administration  of  his  estate  . . 

Of  certificate  signed  bj'  person 
serving  decree 

Of  affidavit  in  verification  of 
such  certificate     • . . 

Of  citation  in  Prerogative  Court 
of  Canterbury,  at  the  suit  of 
the  next  of  kin  of  a  deceased, 
calling  upon  the  executors  to 
bring  in  probate  of  bis  will, 
and  prove  same    

Tlie  like  calling  upon  executors 
to  render  an  inventory,  &c. . . 

Of  citation  of  subtraction  of  le- 
gacy in  Arches  Court  of 
Canterbury 

Of  decree  by  letters  of  request 
from  the  Arches  Court  of 
Canterbury  lor  a  divorce    . . 

The  like  in  a  cause  of  nullity  of 
jnarrioge  on  ground  of  incest 
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ib. 
138 

ib. 


140 
ib. 

ib. 

ib. 
141 

f6. 

t^. 
t6. 
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143 

ib. 
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146 


147 

149 

ib. 


ib. 
151 
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153 

155 


PRACTICE  AND  PROCEEDINGS,  &C. 


131 


Tlie  like  against  a  minister  of 
the  established  church  for 
inrontinence,  &c 157 

Of  citation  in  Consistory  Court, 
fur  perturbation  of  a  pew    . .    159 

The  like  fur  a  church  rate  by 
churchwardens  against  parish  • 
ioners    160 

Of  d<:cree  in  a  testamentary 
cause,  citing  the  parties  en- 
titled in  distribution  to  a  de- 
ceased's effects,  &c 161 

Of  proxy,  apfXiinting  a  proctor 
to  propound  a  will 162 

The  like  to  contest  the  valid ity 

of  a  will    1 64 

Or  Alleoations.  and  Libels,  and 

Pleas,  AMD  THEIR  RZQDISITES    ..    166 

Furro  of  a  common  condidit  or 
allegation,  pleading  the  exe- 
cntion  of  a  wilt  by  a  deceased 
person 167 

Allegation  in  the  Prerogative 
Court,  on  behalf  of  a  next  of 
kin  of  the  deceased,  contest- 
ing the  validity  of  a  will. . .  •  169 

Form  of  responsive  allegation  in 
a  testamentary  cause,  insist- 
ing that  testator  was  of  sound 
mind,  and  that  the  will  was 
and  is  valid 1 74 

Allegation  in  the  Prerogative 
Court ofCanterbnry,  pleading 
a  parly's  interest  to  show  in 
an  intestate's  effects 180 

Allegation  on  behalf  of  a  resi- 
duary legatee  objecting  to  an 


inventory  given  in  by  execu- 
tors       187 

Form  of  libel   on   behalf  of  a 
party    entitled    to   a   legacy    . 
against  an  executor  for  sub- 
traction of  legacy     191 

Form  of  libel  iu  a  suit  for  di- 
vorce on  the  ground  of  adul- 
tery, wife  against  husband  . .   195 

Articles  given  in  on  behalf  of  a 
party  promoting  a  suit  for 
nullity  of  marriage,  on  the 
ground  of  incest,  the  parties 
standing  in  the  relationship 
of  uncle  and  niece   SCO 

Articles  for  the  punishment  and 
correction  of  a  minister  of  the 
established  church,  guilty  of 
incontinence 209 

Libel  for  disturbance  of  a  pew  21 3 

Libel  for  a  church  rate — church- 
warden against  parishioners. .  216 
Answers  IN  GENERAL 220 

An  alleged  true  executors'  an- 
swer to  an  allegation  of  a 
person  claiming  to  propound 

another  will ib. 

Witnesses 223 

compulsory  to  compel  attend- 
ance of Uf, 

written  notice  of  proceeding  for 
a  contempt ib, 

significavit    ib, 

contumaci  capiendo •     ib. 

writ  of  deliverance ib. 

Decrees •  • .   226 

Monition     228 


The  bill  brought  in  by  the  Lord  Chancellor  on  the  12th  of  CHAP.  VIL 
February,  a.  d.  1836,  relative  to  abolishing  contentious  eccle-  Ecclesiastical 
siastical  jurisdiction,  and  the  forming  of  a  Court,  to  be  called       Courts. 
"  his  Majesty's  Court  of  Probate,''  contemplated  several  im-  G*"*^"*  V^^^' 

,  .  .  tory  observa- 

portant  alterations  in  the  Courts  as  at  present  constituted,  tions. 
Many  of  the  suits  now  cognizable  in  the  Ecclesiastical  Courts 
would,  by  the  proposed  measure,  have  been  removed  into  the 
Courts  of  common  law,  or  become  a  matter  for  magisterial  in- 
vestigation ;  it  is  therefore  obvious  that  the  form  of  pleading  or 
statement  hitherto  adopted  and  recognized  in  the  Ecclesiastical 
Courts  may  be  exceedingly  servicable  \o  the  profession  in 
general;  and  this,  whether  or  not  the  Courts  remain  as  at 
present  established,  or  whether  the  bill  then  before  the  House 
of  Lords  shall  hereafter  become  the  law  of  the  land. 

It  is  evident,  that  in  all  cases  of  litigation  the  professional 
adviser  should  be  acquainted  not  only  with  the  mode  ofcon^ 
ducting  a  suit,  but  also  with  the  facets  necessary  to  be  pleaded  or 
stated  and  supported  by  evidence ;  and  the  cause  of  a  client  is 
frequently  endangered  from  want  of  knowledge  in  this  respect. 
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CHAP.  VIL  and  this  is  particularly  apparent  in  regard  to  suits  in  the  Ec- 
EccLEMASTicAL  c^^^^^icdl  CouTts,  tfac  practitioDcrs  or  proctors  there  being 
^o"«T8.  generally  engaged  by  solicitors,  to  whom  they  usually  look  to 
furnish  them  with  every  requisite  information  and  material  for 
conducting  the  cause ;  as  so  much  depends  upon  the  solicitor 
in  regard  to  possessing  himself  sufficiently  of  the  facts  of  the 
case,  the  seeking  of  evidence,  and  what  evidence  is  necessary,  it 
follows,  that  if  he  be  wholly  unacquainted  with  the  farms  of 
proceeding  and  pleading,  and  ignorant  of  what  testimony  is  re- 
quisite to  support  his  client's  case,  the  cause  of  such  client  is 
very  likely  to  be  placed  in  jeopardy,  if  not  totally  defeated. 
To  remedy  this  inconvenience,  it  is  proposed  in  the  following 
pages  to  state  the  existing  practice  of  the  EcclesiasticaJ  Courts, 
and  to  subjoin  several ^brm^  now  used  in  the  Ecclesiastical 
suits ;  whereby  the  practitioner  will  be  enabled  to  glean  what 
is  absolutely  necessary  for  the  interest  of  his  client,  if  a  suit 
be  established,  as  also  to  distinguish  whether  a  client  has  such 
a  case  as  would  warrant  his  resorting  to  the  Ecclesiastical 
Court.  And  again,  presuming  that  the  bill  alluded  to  should 
ultimately  receive  the  sanction  of  the  legislature,  the  forms 
would  possibly  be  more  serviceable  to  the  profession  in  general, 
particularly  to  country  practitioners,  inasmuch  as  they  are  at 
present  very  little  acquainted  with  the  forms  of  statements,  or 
of  the  evidence  necessary  to  substantiate  the  claim  of  parties 
in  the  Ecclesiastical  Courts.  At  least  it  is  hoped  that  these 
forms  will  be  available  in  assisting  their  judgment  in  furthering 
the  proceedings  in  certain  suits,  ultimately  intended  to  be 
removed  for  adjudicature  before  justices  of  the  peace,  or  the 
superior  Courts  of  law. 

Observations  on  the  Rules  and  Orders  of  JElcclesiastical  Courts 

since  a.  d.  1826. 

General  obser-  Since  the  year  1826  several  New  Rules  and  Orders  have 
DEB8°ofthe  ^'  "'^^'^  framed,  and  received  the  sanction  of  the  late  and  present 
Ecclesiastical  learned  judge  of  the  Arches  and  Prerogative  Courts,  and  the 
jear  1836  to  Chancellor  of  London,  and  by  them  promulgated  as  regula- 
^I^P'*"*^*  P*"  tions  for  the  guidance  of  the  practitioners  in  the  Arches  and 

Prerogative  Courts  of  Canterbury,  and  Consistory  Court  of 
London, 

These  rules  have  very  much  altered  and  improved  the  pre- 
vious practice  in  these  Courts,  and  the  procrastination  and 
delay,  and  consequent  increase  of  expense  attendant  thereon 
observable  in  those  Courts,  have  been  remedied  by  the  new 
orders;  the  practitioners  being  thereby  called  upon  to  perform 
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certain  acts  within  a  given  period ;  and,  by  these  means,  causes    CHAP.  Vll. 
of  great  magnitude,  involving  intricate  questions,  or  requiring  ecclemIotical 
the  examination  of  witnesses  in  distant  parts  of  the  kingdomj       Courts. 
are  now  frequently  adjudicated  within  twelve  months,  and  tes- 
tamentary causes,  where  the  witnesses  are  examined  in  town, 
have  been  decided  within  six  months,  and  some  within  a  less 
period  of  time,  and  this  without  injuring  the  claims  of  the  re- 
spective parties  by  too  hasty  a  course  of  proceeding. 

The  benefit  resulting  from  these  rules  to  the  different  suitors 
will  be  apparent,  when  it  is  stated  that,  under  the  system  which 
existed  in  these  Courts  prior  to  the  new  regulations,  a  vexatious 
opposition  might  have  protracted  the  proceedings,  and  de- 
layed, if  not  defeated,  justice. 

Although  the  practitioners  in  all  ordinary  cases  are  required  When  cxcep- 
to  comply  with  these  several  orders,  in  some  cases  circum-  l|,r,;,'om?he7e 
stances  will  arise  that  authorize  a  departure  therefrom;  and  ralei permitted. 
the  judge  at  all  times  is  inclined  to  listen  to  any  appUcation 
made  for  that  purpose,  and  to  grant  further  time  to  the  prac- 
titioner, upon  his  showing  sufficient  grounds,  and  that  the  in- 
terest of  the  suitor  is  liable  to  be  prejudiced  unless  the  time 
be  allowed  or  extended. 

By  an  order  of  Court,  made  on  the  first  session  of  Easter  order  of  Court 
Term,  1827,  Sir  John  Nicholl,  then  dean  of  the  Arches,  pro-  o/ihe  utses- 

.       .  »•""  ^^  Easter 

mulgated  several  rules  to  regulate  the  practice  in  the  Arches  Terra,  is^r,  as 

and  Prerogative  Courts,  respecting  the  publication  of  evidence  Jjj  evidwTce**" 

taken  in  a  cause,  the  bringing  in  allegations  or  pleas,  the  mode  bringing  \n  Ai- 

of  proceeding  to  procure  the  answers  of  adverse  parties,  the  pfew^enfor- 

manner  of  applying  for  an  extension  of  time,  and  a  regulation  as  cing  answers 

«         1,  11        /\  froro  adverse 

to  costs,  m  event  of  neglect  or  delay,  (a)  parties,  exten- 

sion  of  time. 

On  the  third  session  of  Hilary  Term,  1830,  the  official  prin-  ^^^  ©f  Cowt 
cipal  of  the  Arches  Court  issued  several  new  rules,  calculated  of  srd  session 
to  facilitate  justice,  by  appointing  extra  Court  days  for  dis-  Jesol*'^   "^' 
patch  of  business,  and  getting  rid  of  any  arrear  without  waiting 
for  the  approaching  term ;  the  advantage  resulting  from  these 
rules  is  obrious,  when  it  is  considered  that  a  cause  ripe  for 
hearing  on  the  last  day  of  one  term  is  disposed  of  on  an  addi- 
tional or  extra  Court  day,  appointed  for  the  hearing  thereof, 
instead  of  its  standing  over  to  the  first  session  of  the  ensuing 
term;  there  are  also  contained  therein  several  excellent  re- 
gulations as  to  proceeding  *'  In  Pomam,'*  and  of  the  practi- 
tioner being  prepared  to  proceed  for  the  plaintiff*  or  defendant 


(a)  See  form,  post,  It  5. 
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CHAP.  VII.  in  a  suit,  and  of  the  admission  of  the  handwriting  of  a  party  to 
E^LKmsTicAL  exhibits  annexed  to  a  plea ;  at  times  a  variety  of  exhibits  are 
CouHTs.  brought  in,  consisting  of  letters,  accounts,  &c.,  in  order  to 
show  a  deceased  party's  capacity  to  execute  a  will,  the  hand- 
writing of  which  being  admitted,  precludes  the  necessity  of 
examining  witnesses  in  proof  thereof;  otherwise  the  evidence 
of  witnesses  to  prove  the  handwriting  of  documents  would  ne- 
cessarily extend  the  depositions,  and  add  greatly  to  the  ex- 
pense. (&) 


Observations 
on  an  order  of 
Court  of  8th 
May,  1830. 


On  the  8th  of  May,  1830,  Sir  John  NichoU,  the  judge  of 
the  Prerogative  Court,  gave  written  directions  as  to  precau- 
tions to  be  observed  by  the  proctors  and  the  officers  of  that 
Court,  to  guard  against  applications  for  grants,  supposed  to  be 
obtained  by  fraudulent  means;  these  directions,  it  is  presumed, 
were  given  in  consequence  of  some  grants  having  been  impro- 
perly obtained  for  the  purpose  of  receiving  unclaimed  divi- 
dends at  the  Bank  of  England.  Prior  to  this  time,  it  did  not 
appear  on  the  probate  or  administration  token  the  parly  died, 
neither  did  the  applicant  depose  specifically,  as  they  now  do, 
to  the  day  of  the  deceased  party^s  death;  and  in  the  event  of  a 
considerable  lapse  of  time  intervening  between  the  death  of 
the  deceased  and  application  for  a  grant  of  probate  or  adminis- 
tration a  certificate,  assigning  a  reasonable  and  satisfactory 
cause  for  the  delay,  is  required  from  the  proctor  on  an  affi- 
davit of  the  facts  by  the  party  applying  for  the  probate  or  ad* 
ministration.(c) 


Obsenrations         On  the  29th  of  June,   1830,  several  further  orders  were 

Courfof  «9th     prepared  by  Sir  John  Nicholl,  then  official  principal  of  the 

June,  1830.       Arches  Court  of  Canterbury,  Dr.  Lushington,  chancellor  of  the 

wills  to'be         diocese  of  London,  and  the  present  Sir  Herbert  Jenner,  the 

marked  by  the  learned  successor  of  Sir  John  Nicholl,  as  judge  of  the  Arches 

and  Prerogative  Courts ;  these  orders  were  approved  of  and 

confirmed  by  the  Archbishop  of  Canterbury,  and  direct  that  all 

Codicils  to  Wills  be  marked  by  the  surrogate,  before  whom  the 

party  entitled  to  the  grant  is  sworn,  points  out  the  form  of 

citing  persons,  and  the  regulation  to  be  observed  in  the  public 

registry  as  to  passing  grants  of  probates  and  administrations,  (c^) 


Commission  to 
talce  the  oaths 
of  executors 
and  adminis- 
trators. 


A  form  of  commission,  authorizing  persons  to  tahe  the  oaths 
of  an  executor  or  administrator,  was  annexed  to  the  aforegoing 


(6)  See  post,  126. 


(c)  See  order,  po5t,  128. 


{d)  See  order,  post,  1^9. 
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orders ;  but  as  that  has  been  entirely  superseded  by  a  more  cHAP.  vii. 
recent  order  of  the  Court,  (e)  it  would  be  useless  further  to  re-  p»ac"cb  in 
mark  thereon.  Courts. 

On  the  1st  of  September,  1830,  the  learned  judge  of  the  Observations 
Prerogative  Court  directed  certain /orwi«  to  be  used  as  commis-  Jjt  septemiMjr, 
sions  for  taking  the  oath  of  an  executor  or  administrator  re-  \^^,  reguia- 
siding  in  the  country.    These  several  forms  being  annexed, (/)  JfromroiM^on 
it  will  suffice  briefly  to  observe  that  they  authorize  the  offici-  ^  »*'«"  "«<!"- 

,  ,    ,  ,  tors  and  adnii- 

ating  minister  of  the  parish  or  chapelry,  wherein  the  party,  to  nistrators. 
be  sworn  by  virtue  of  such  commission  resides,  to  take  his  or 
her  oath,  and  in  the  event  of  his  absence,  delegates  a  like 
power  to  the  minister  of  an  adjoining  parish  or  chapelry,  and 
direct  that  the  will  and  codicil  of  a  deceased  person  should  be 
signed  and  marked  by  the  minister,  which  the  principals  in 
the  public  office  are  strict  in  enforcing,  as  they  do  not  receive 
any  will  or  codicil  sworn  to  by  commission  without  previously 
being  marked  and  signed ;  and  a  certificate  of  the  due  exe- 
cution of  these  commissions  subscribed  by  the  minister  appears 
in  the  form  subjoined. 

On  the  14th  of  February,  1832,  Sir  John  NichoU  gave  di-  observation  on 
rections  that  the  first  day  of  each  term  in  the  Court  of  Arches  ti»e  order  of 

,  14tb  rebruary, 

should   be  the  day  on  which  such  term  commences  in   the  isss. 
Courts  of  common  law.  (g) 


MoDEBN  Rules  and  Orders  in  Ecclesiastical  Courts. 

The  Orders  of  Court  to  serve  as  general  Rules  of  Practice, 
made  on  the  First  Session  of  Easter  Term,  1827. 

First.  That  on  the  first  session  of  every  Hilary,  Easter,  and  Ordenof  Coart 
Michaelmas  Term,  publication  shall  pass  on  all  pleas  given  in  jpadeon  the 
and  admitted  on  or  before  the  bye-day  of  the  term  preceding ;  Easter  Term, 
unless,  upon  such  first  session,  cause  be  shown  to  the  satis-  ^^^^' 
faction  of  the  Court  for  extending  the  term  probatory :    pro- 
vided that  nothing  herein  contained  shall  preclude  the  Court 
from  assigning  a  shorter  term  probatory,  or  prevent  the  party 
giving  the  plea  from  sooner  praying  publication. 

Second.  That  a  party  intending  to  counterplead  shall  assert 
his  allegation  the  Court  day  on  which  the  term  probatory  ex- 


(«)  Pa>/,  129.  (/)  Post,  ISl  to  156.  (g^  See  order,  post,  136. 
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CHAP.  VII.    pires^  and  shall  bring  it  in  on  the  following  Court  day ;  unlesa 
Ecclesiastical  ^"  ^^^^  ^^Y  cause  be  shown  to  the  satisfaction  of  the  Court  for 
_^^''  _  allowing  further  time  for  bringing  in  such  allegation. 

Third.  That  upon  answers  being  prayed,  the  proctor  pray- 
ing the  answers  shall  forthwith  take  out  a  decree,(A)  and  shall 
cause  the  same  to  be  duly  served  without  delay  on  the  adverse 
party  in  the  cause,  so  as  to  put  such  party  in  contempt,  in  case 
the  decree  shall  not  be  obeyed  within  a  reasonable  time :  pro- 
vided that  the  examination  of  witnesses  shall  not  be  delayed, 
nor  the  publication  be  postponed,  in  order  to  wait  for  the 
answers ;  but  publication  shall  pass  as  aforesaid,  unless  upon 
application  being  made  to  postpone  the  publication  it  shall 
appear  to  the  satisfaction  of  the  Court,  that  due  diligence  had 
been  used  in  taking  out  and  enforcing  the  decree  for  answers. 
Fourth.  That  when  application  is  intended  to  be  made  for 
extending  the  time  in  any  case,  notice  thereof  in  writing,  and 
of  the  grounds  on  which  the  application  is  to  be  made,  shall 
be  given  to  the  adverse  proctor,  and  delivered  into  the  registry 
three  days  before  the  making  of  such  application. 

Fifth.  That  any  neglect  or  delay  in  bringing  in  answers,  or 
in  other  proceedings,  shall  be  matter  of  consideration  in  respect 
to  costs  either  immediate  or  at  the  end  of  the  cause. 

(Signed)  J.  Nicholl,  Dean. 

Order  of  Court   The  following  Orders  have  been  transmitted  from  the  Registry 
session'of  Hila-      of  the  Arches  Court  of  Canterbury  by  direction  of  the  Judge 

Tj  Term,  1830.         of  that  Court. 

The  official  principal  of  the  Court  of  Arches  having  taken 
into  consideration  the  expediency  of  appointing  additional 
Court  days  for  the  transaction  of  business,  and  of  making 
orders  of  Court  for  expediting  and  regulating  the  proceedings 
in  that  Court,  has  ordered  and  does  hereby  order  as  fol- 
lows : — 

First.  That  all  Court  days  appointed  as  sessions  and  bye- 
days  in  each  term  for  the  Court  of  Arches,  and  Peculiars,  and 
for  the  Prerogative  Court,  shall  each  of  them  be  reciprocally 
considered  and  taken  to  be  regular  Court  days  for  the  despatch 
of  business  in  each  and  every  of  the  said  Courts,  and  that  so 
many  additional  Court  days  in  and  after  every  term  shall  be 
from  time  to  time  appointed  as  may  be  deemed  and  considered 
necessary  for  the  despatch  of  business,  and  such  additional 

(h)  But  see  section  9  of  following  order  of  Hilary  Term,  1830,  dispensing  with  the 
necessity  for  taking  oQt  SQch  decree,  post,  1¥7. 
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Court  days  shall  be  to  all  intents  and  purposes  regular  Court    chap.VII. 

1  PRACTIC*  XN 

"*y^"  Ecclesiastical 

Second.  That  all  days  which  shall  be  appointed  as  caveat       Co^^-n. 
days  in  the  Prerogative  Court  shall  be  regular  Court  days  for 
expediting  all  proceedings  in  that  Court,  and  Ukewise  in  the 
Court  of  Arches  and  Peculiars. 

Third.  That  when  a  party  shall  have  been  duly  cited,  and 
shall  not  appear  on  the  day  assigned  for  his  appearance,  such 
party  shall  be  pronounced  in  contempt ;  and  the  proceedings 
shall  on  the  following  Court  day  and  afterwards  be  carried  on 
in  pain  of  his  contempt,  "  In  pmnam  contumacie.'^ 

Fourth.  That  when  proceedings  are  carried  on  *'  In  ptpnam 
contumactey*  witnesses  may  be  produced  and  sworn  before  a 
surrogate  in  his  chambers  as  well  as  in  open  Court,  and  such 
production  shall  be  immediately  entered  and  recorded  in  the 
register  book ;  but  the  witness  so  produced  shall  not  be  re- 
peated to  his  deposition  until  forty-eight  hours  at  the  least 
shall  have  expired  from  the  time  of  his  production. 

Fifth.  That  the  proctor  of  a  party  taking  out  a  citation  or 
other  process  shall  on  the  day  of  its  return  be  prepared  to  ex* 
hibit  his  proxy ^  and  proceed  in  the  cause  by  taking  the  first 
step  therein,  according  to  the  nature  of  the  proceedings. 

Sixth.  That  any  party  who  shall  have  been  served  with  a 
citation  or  other  process  to  appear,  and  who  shall  appear  on 
the  day  assigned  therein,  shall  be  dismissed  with  costs,  unless 
the  party  taking  out  such  citation  or  process  shall  return  the 
same,  and  be  prepared  to  proceed  in  the  suit,  for  which  costs 
the  proctor  taking  out  such  citation  or  other  process  shall  be 
liable. 

Seventh.  That  a  proctor  appearing  for  a  party  cited  shall 
be  prepared  with  his  proxy ^  and  shall  exhibit  the  same  on  his 
entering  such  appearance. 

Eighth.  That  a  proctor  of  a  defendant  in  a  matrimonial 
canse  shall  admit  or  deny  the  fact  of  marriage,  under  pain  of 
suspension,  on  the  same  day  that  the  plea  alleging  the  mar- 
riage IS  admitted. 

Ninth.  (£)  That  if  the  party  giving  in  any  allegation  shall 
require  the  answers  of  the  adverse  party,  he  shall  on  the  day 
on  which  his  plea  is  admitted,  apply  to  the  Court  to  assign  a 
t^rm  for  bringing  in  such  answers;  and  unless  the  answers 
shall  be  brought  in  on  or  before  the  time  assigned,  the  facts 


(i)  Tills  order  supersedes  the  taking     the  third  section  of  the  order  of  Court  of 
out  of  a  decree  for  answers,  as  directed  bj     Easter  Term,  18S7  \  ant$t  126. 
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CHAP.  VII.    pleaded  shall  be  taken  ''pro  confesso     as  against  the  party  so 

PraCTIC£  IN       «^     1         .•  .  •  •        !• 

ECCLE8IAWICAL  neglecting  to  give  in  his  answers. 

^^""^*  Tenth.   That  the  expense  of  taking  depositions  to  prove 

facts  confessed  in  the  answers,  or  admitted  in  acts  of  Court,  if 
taken  after  such  confessions  or  admissions,  shall  be  paid  by  the 
party  producing  the  witnesses,  unless  the  Court  shall  think  fit 
to  direct  otherwise. 

Eleventh.  That  in  all  cases  the  Court  may  extend  the  time 
upon  reasonable  cause  shown. 

Twelfth.  That  when  any  exhibits  are  pleaded  in  supply  of 
proof,  the  proctor  of  the  adverse  party  shall  on  the  day  on 
which  the  plea  is  admitted,  declare  whether  he  confesses  or 
denies  the  handwriting  as  pleaded  of  such  exhibits ;  and  if  the 
handwriting  be  denied,  and  afterwards  proved,  the  costs  occa- 
sioned by  the  proof  shall  be  paid  by  the  party  who  denied  the 
handwriting,  unless  the  Court  shall  think  fit  to  direct  other- 
wise. 

Thirteenth.  That  in  all  cases  the  Court  may,  upon  applica- 
tion being  made  to  it,  direct  security  for  costs  to  be  given  by 
either  or  all  of  the  parties. 

(Signed)  J.  Nicholl, 

Official  Principal  of  the  Court  of  Arches. 

To  the  Deputy  Registers  of  the  Prerogative  Court. 

Order  of  BJh  Understanding  that  some  few  instances  have  recently  occur- 

j,  1830.  j,gj^  j^  which  probates  or  administrations  (k)  are  supposed  to 
have  been  obtained  by  fraudulent  means,  I  desire  the  deputy 
registers  will  call  to  the  attention  of  the  practitioners  and  offi- 
cers of  the  Court  the  extreme  importance  of  the  greatest 
vigilance  and  caution  in  the  passing  of  all  grants. 

The  practitioner  must  perceive  the  propriety  of  obtaining 
reasonable  satisfaction  that  the  person  applying  for  the  grant 
is  legally  entitled  to  it,  and  if  from  the  mode  in  which  the 
party  applies,  or  from  the  time  that  has  elapsed  since  the  death 
of  the  deceased,  or  from  any  other  circumstances,  there  is  the 
least  reason  to  suspect  that  the  person  applying  is  not  entitled, 
it  is  the  manifest  duty  of  a  proctor  to  make  further  inquiry  into 
the  matter ;  and,  consequently,  if  any  proctor  proceeds  m  for- 
warding such  business,  without  reasonable  satisfaction  that  the 


(k)  As  to  obtaining  probate,  or  let-  as  to  pnnishment  for  obtaining  letters  of 
ters  of  administration,  see  antei  Purt  II.  adiniuistration  by  false  swearing*  Fart  II. 
522  to5«8;  Part  IV.  500  lo  60.>  j  and      M7. 
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graDt  is  not  fraudulent,  he  will  be  held  responsible  to  the    CHAP.  Vll. 

p  -  PRACTICB  IN 

^^""^-  EcCLBBXASnCAL 

In. like  manner,  the  clerk  of  the  seat,  or  his  assistant,  and  Codrtb. 
every  other  officer  of  the  Court,  whose  duty  it  may  be  to  exa- 
mine the  grant  before  it  passes,  observing  any  reason  whatever 
to  doubt  its  correctness,  is  directed  and  reqikired  in  every  such 
case  carefully  and  diligently  to  make  further  inquiry,  and  not 
to  suffer  the  grant  to  pass  until  he  has  received  reasonable 
satisfaction  respecting  it. 

It  18  further  directed,  that  in  the  oath  to  be  taken  by  an 
executor  or  administrator,  the  time  of  the  death  of  the  party 
deceased  shall  be  set  forth,  by  stating,  *'  that  the  deceased 

"  died  on  or  about  the  day  of ,  in  the  year ," 

and  that  the  time  of  the  death  so  stated  in  the  oath  shall  be 
inserted  in  the  Jura^,  and  also  noted  in  the  margin  of  the 
probate  or  administration,  in  legible  characters,  so  as  visibly  to 
appear  to  any  person  to  whom  such  probate  or  administration 
shall  be  presented  for  the  purpose  of  being  acted  upon.  Dated 
this  eighth  day  of  May,  1830. 

John  Nicholl, 

Judge  of  the  Prerogative  Court  of  Canterbury. 

Ordered^  That  commissions  to  swear  executors  or  adminis-  Order  of  i9th 
trators  issue  and  be  certified  in  the  form  annexed,  and  that  all  ' 
special  commissions  issue  addressed  to  the  rector,  &c.  the  same 
as  in  the  form  annexed.  Th^t  no  original  grant  of  probates 
of  a  will  with  codicils  annexed,  where  the  parties  are  sworn  in 
town,  pass  the  seal  unless  the  codicil  be  first  numbered  and 
signed  by  the  surrogate  administering  the  oath,  and  be  so  cer- 
tified in  the  jurat,  nor  of  administration  with  will  annexed  un- 
less the  same,  and  the  codicils  thereto,  (if  any,)  shall  have  been 
respectively  numbered  and  signed  by  the  surrogate,  and  cer- 
tified as  having  been  produced  before  him  at  the  time  of  ad- 
ministering the  oath. 

That  citations,  decrees,  monitions,  and  all  other  instruments 
citing  parties  to  appear  on  the  third  or  other  day  after  service 
be  made  returnable  into  Court  *'  on  the  third  day  (as  the  case 
may  be,)  after  service,  if  it  be  a  general  session,  by-day, 
caveat  day,  or  additional  Court  day  of  our  Prerogative  Court, 
otherwise  on  the  general  session,  by-day,  caveat  day,  or 
"  additional  Court  day  of  our  said  Court  then  next  ensuing," 
and  that  the  parties  so  cited  be  called  upon  to  appear  in  Court 
personally  or  by  their  proctor  duly  constituted,  or  if  minors 
lawfully,  at  the  hour  of  ten  in  the  forenoon,  and  there  to  abide 
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CHAP.  VII.    if  occasion  require,  during  the  sitting  of  the  Court ;  and  that 
EcclmAot-icIl  "^  assignation  be  continued  to  an  Arches  or  additional  Prero- 
C0URT8.      gative  Court  day  unless  specially  directed  by  the  judge. 

That  decrees  to  see  proceedings  be  made  returnable  on  a 
Court  day  to  be  therein  specified,  and  that  the  parties  cited  be 
called  upon  to  appear  personally  by  their  proctor  duly  consti- 
tutedy  or  if  minors  lawfully,  on  that  day,  '^  and  also  on  every 
"  other  Court  day,  then  and  there  to  see  and  hear  all  and  every 
the  judicial  acts,  matters,  and  things  needful  and  by  law  re- 
quired to  be  done  and  expedited  in  and  about  the  premises, 
**  until  a  definitive  sentence  in  writing  shall  be  read,  signed, 
''  promulged,  and  given,  or  until  a  final  interlocutory  decree 
"  shall  be  made  and  interposed  in  the  said  cause  or  business, 
if  they  or  either  of  them  shall  think  fit  for  their  interest  so 
to  do/'  And  that  all  further  specification  of  the  several  steps 
to  be  taken  in  the  cause,  such  as  calling  upon  the  parties  to  see 
the  will  propounded,  an  allegation  given  in  and  admitted,  a  term 
assigned  to  prove,  the  same  witnesses  produced,  &c.  &c.  &c« 
be  discontinued,  and  that  the  intimation  be  worded  accord* 
ingly. 

That  no  probate  or  administration  be  forwarded  the  same 
day  on  which  the  papers  to  lead  the  same  are  delivered  in,  nor 
on  the  following  day,  unless  such  papers  be  brought  in  during 
office  hours,  and  the  engrossed  copy  of  the  will  be  left  with  the 
clerks  of  the  papers  before  twelve  at  noon  of  the  day  on  which 
the  probate  or  administration  with  the  will  annexed  is  to  pass 
the  seal.  That  no  commission  issue  the  same  day  on  which 
the  warrant  or  act  to  lead  the  same  is  delivered  in,  unless  the 
same  be  brought  in  before  twelve  at  noon ;  and  that  no  business 
be  forwarded  by  the  clerk  of  the  papers  for  signature  after 
half  past  three,  the  office  closing  at  three  o'clock :  provided, 
nevertheless,  that  the  sitting  registrar  may  direct  any  business 
under  very  special  circumstances  to  be  sooner  forwarded. 

That  in  all  matters  to  be  heard  on  one  of  the  sessions  or  by- 
days  of  the  Prerogative  Court,  notice  thereof  be  given  in  the 
registry,  and  all  papers  requisite  for  the  hearing  thereof  and 
not  brought  in  be  delivered  in  the  day  preceding  the  same 
sessions  or  by-day  of  the  Arches  Court. 

These  orders  do  not  apply  to  commissions  or  decrees  already 
issued  or  to  cases  where  the  parties  have  been  sworn  in  town, 
but  are  otherwise  to  be  in  force  from  and  after  the  fourth  ses^ 
sion  of  Trinity  Term,  1830. 

J.  NiCHOLL, 
Official  Principal  of  the  Arches  Court  of  Canteibury. 


in  the  eccle8ta8tical  coubts.  is  i 

Stephen  Lushington,  chap.vii. 

Chaocellor  of  the  Diocese  of  London.  /»actice  im 
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CoUBTS, 


Herbert  Jenner, 

Commissary  of  the  Diocese  of  Canterbury, 

I  approve  and  confirm  these  orders. 

W.  Cantxjar, 

Lambeth  Palace,  June  29, 18S0. 

It  appearing  by  the  form  of  commission  annexed  to  certain  ^^^^  ^**  Sew. 
orders  of  Court  bearing  date  the  ^th  day  of  June  last  past  missions  to 
ihut  no  power  is  delegated  to  commissioners  to  take  affidavits  or  'u^^^be"^"*^" 
administer  oaths  touching  inventories ;  (g)  it  is  ordered^  that  certain  pre- 
from  and  after  the  tenth  day  of  September,  18S0,  commissions  •"*»»^*> '«'»• 
to  swear  executors  or  administrators  issue  and  be  certified  in 
the  forms  annexed,  marked  A.,  B.,  and  C. 

John  Nicholl. 

1st  September,  1830. 

A. 

William,  by  Divine  Providence,  Archbishop  of  Canterbury,  Form  of  com- 
Primate  of  all  England,  and  Metropolitan.  To  our  well  be-  .t^aHSg^exe- 
loved  in  Christ,  the  reverend  the  rector,  vicar,  or  ofliciating  catorsofawiil 
minister  of  the  parish  or  chapelry  wherein  the  person  or  per-  coautry/ 
sons  to  be  sworn  by  virtue  of  this  commission,  or  either  of 
them,  is  or  are  now  residing,  or  in  his  absence  the  rector,  vicar, 
or  officiating  minister  of  an  adjoining  parish  or  chapelry,  greet- 
ing. Whereas  John  Thomas,  late  of  the  parish  of  Saint  Mary, 
Bredin,  in  the  city  of  Canterbury,  deceased,  having  whilst 
living  and  at  the  time  of  his  death  goods,  chattels,  or  credits 
in  divers  dioceses  or  jurisdictions  sufficient  to  found  the  juris- 
diction of  our  Prerogative  Court  of  Canterbury,  did  make  his 
last  will  and  two  codicils  hereunto  annexed,  and  did  therein 
name  his  daughters  Maria  Thomas  and  Jane  Thomas,  spinsters, 
executrixes,  and  afterwards  died:  We  do  therefore  empower 
you  to  swear  the  said  executrixes  as  well  of  the  truth  of  the 
said  will  and  codicils  as  of  the  faithful  performance  thereof,  and 
to  make  a  true  and  perfect  inventory  of  all  and  singular  the 
goods,  chattels  and  credits  of  the  said  deceased,  and  to  render 
a  just  and  true  account  thereof,  and  to  exhibit  the  same  into 
the  registry   of  our  said  Prerogative  Court  of  Canterbury* 


(|)  See  anU,  Part  II.  517  to-5S0,  as  to      of  deceased,  and  as  to  declaration  in  lieu 
dauet  of  execaton  and  administrators  on     of  detailed  iuventorj,  Part  IV.  502. 
^iog  iBTentories  and  valobig  propertjr 
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CHAP.  VII.  And  we  do  further  empower  you  to  swear  the  said  executrixes 
Ecclesiastical  ^  ^^^  truth  of  the  annexed  affidayit  and  also  to  administer 
Covnrs,  guch  Other  oaths^  and  further  to  do  as  may  be  needful  in  the 
premises ;  and  that  such  oaths  being  administered,  you  duly 
transmit  to  the  commissary  of  our  said  Court,  or  bis  surrogate, 
the  said  will  and  codicils,  and  all  your  proceedings  thereon, 
subscribed  with  the  proper  handwriting  of  one  or  more  of  you, 
on  or  before  the  last  day  of  March  next  ensuing,  together  with 
these  presents.  Provided,  nevertheless,  that  this  commission 
shall  be  null  and  void  to  all  intents  and  purposes  in  the  law 
whatsoever,  unless  so  transmitted  before  the  said  term.  Given 
at  London,  the  first  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty,  and  in  the  third  year  of 
our  translation. 

Extracted  by , 


Proctor,  Doctors'  Commons. 

The  farm  of  the      Your  oath  is,  that  the  above-named  <7oAn  Thomas  died  on 
oath  to  the  «-    QY  about  the day  of ,  in  the  year  one  thousand 

ecutTixttf  lay- 

ing  their  bands   hundred  and ,  and  that  the  writings  hereunto  annexed  con- 

New  Trtu!*  °'  tain  his  true  last  will  and  testament,  and  two  codicils,  as  far  as 
ment.  you  know  or  believe ;  that  you  are  the  executrixes  named  in  the 

said  will,  and  that  you  will  truly  perform  the  same  by  paying 
first  his  debts,  and  then  the  legacies  therein  contained,  as  far 
as  his  goods,  chattels  and  credits  will  thereunto  extend,  and 
the  law  charge  you,  and  that  you  will  make  a  true  and  perfect 
inventory  of  all  the  said  goods,  chattels  and  credits,  and  ex- 
hibit the  same  into  the  Registry  of  the  Prerogative  Court  of 
Canterbury,  at  the  time  assigned  you  by  the  said  Court,  and 
render  a  just  account  thereof  when  lawfiilly  required,  and  that 
the  contents  of  the  annexed  affidavit,  to  which  you  have  sub- 
scribed your  names,  were  and  are  true. 

So  help  you  God. 

Maria  Thomas,  of ,  in  the  Parish  of  St.  Mary 

Bredin,  in  the  City  of  Canterbury. 

Jane  Thomas,  of ,   in  the  Parish  of  St  Mary 

Bredin,  in  the  City  of  Canterbury. 

[^Each  iestamentan/  paper  to  be  subscribed  by  the  minister,  adding  the 
xoord  **  Commuiiofitfr."] 

[N.  B.  The  executrixes  are  respectively  to  subscribe  the  oath,  and  add 
their  place  of  residence  and  parish,  in  the  presence  of  the  Commissianer,] 
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I,  the  undersigned,  do  hereby  certify,  that  this  commission     chap.  vii. 
was  duly  executed    before  me,  and   that  the  above-named  ErxLiwumcAL 
Maria  Thomas,  spinster,  and  Jane  Thomas,  spinster,  set  and       Cquhtb. 
subscribed  their  names  to  the  aforegoing  oath  in  my  presence, 
and  that  I  admuiistered  to  them  the  said  oath  the  testamen- 
tary papers  to  which  I  have  set  and  subscribed  my  name,  being 
first  hereto  annexed,  this day  of ,  in  the  year • 

(Signed)  A.  B.,  Rector  of • 


[N.  B.  The  minuter  u  to  subtcrihe  this  certi/hate^  adding  the  name  <f 
the  parish  of  which  he  is  a  minister ^  and  tn  case  of  his  absence,  such  ok' 
sence  to  he  certified  by  the  namster  executing  this  cvtnmissionJ] 

B. 

William,  by  Divine  Providence,  Archbishop  of  Canterbury,  Form  of  com 
Primate  of  all  England,  and  Metropolitan.  To  our  well-be-  !!l!  hitondcfTad- 
loved  in  Christ,  the  reverend  the  rector,  the  vicar,  or  officiating  minisuairix  of 
minister  of  the  parish  or  chapelry  wherein  the  person  or  per-  person  6\\ng 
sons  to  be  sworn  by  virtue  of  this  commission,  or  either  of  ^"'?|;"*  leaving 
them,  is  or  are  now  resitting,  or  in  his  absence,  the  rector, 
vicar,  or  officiating  minister  of  an  adjoining  parish,  or  chapelry, 
greeting.  Whereas  John  Thomas,  late  of  the  parish  of  Saint 
Mary  Bredin,in  the  city  of  Canterbury,  deceased,  having,  whilst 
living,  and  at  the  time  of  his  death,  goods,  chattels  or  credits,  in 
divers  dioceses  or  jurisdictions,  sufficient  to  found  the  jurisdic- 
tion of  our  Prerogative  Court  of  Canterbury,  lately  died  intes- 
tate :  We  do  therefore  empower  you  to  swear  Mary  Ann  Tho- 
mas,  widow,  the  relict  of  the  said  deceased,  truly  to  administer 
the  goods,  chattels  and  credits  of  the  said  deceased,  and  to 
make  a  true  and  perfect  inventory,  and  to  render  a  just  and 
true  account  thereof,  and  to  exhibit  the  same  into  the  Registry 
of  our  said  Prerogative  Court;  and  also  to  take  and  see  the 
bond  hereunto  annexed  duly  executed  by  the  said  Mary  Ann 
Thomas  with  sufficient  sureties,  and  we  do  further  empower 
you  to  swear  the  said  Mary  Ann  Thomas  to  the  truth  of  the 
annexed  affidavit ;  and  also  to  administer  such  other  oaths, 
and  further  to  do  as  may  be  needful  in  the  premises;  and 
that  (such  oaths  being  administered,  and  the  said  bond  ex- 
ecuted as  aforesaid,)  you  duly  transmit  to  the  commissary 
of  our  said  Court,  or  his  surrogate,  all  the  proceedings  therein, 
subscribed  with  the  proper  hand  or  hands  of  one  or  more 
of  you,  on  or  before  the  last  day  of  March  next  ensuing, 
together  with  these  presents.      Provided,  nevertheless,  that 
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Courts. 


CHAP.  VII.    this  commission  shall  be  null  and  void  to  all  intents  and  purposes 
Ecclesiastical  I"  the  law  whatsoever^  unless  SO  transmitted  before  the  said 
.  term.     Given  at  London,  the  first  day  of  September,  1830,  and 
in  the  third  year  of  our  translation. 

Extracted  by , 

Proctor,  Doctors'  Commons. 


Your  oath  is,  that  the  above-named  John  Thomas  died  on  or 
about  the day  of ,  in  the  year  one  thousand 


The  form  of  the 
oath  to  be  ad- 
ministered to 

theadministra-  hundred  and ,  and  made  no  will,  as  far  as  you  know  or 

trix,  lading  her 
hand  on  the 
Bible  or  New 
Testament 


believe ;  that  you  are  the  lawful  widow  and  relict  of  the  said 
deceased,  and  that  you  will  truly  administer  his  goods,  chattels 
and  credits,  by  paying  his  debts  as  far  as  the  same  will  thereto 
extend,  and  the  law  charge  you ;  and  that  you  will  make  a  true 
and  perfect  inventory  of  all  the  said  goods,  chattels  and  cre- 
dits, and  exhibit  the  same  into  the  Registry  of  the  Prerogative 
Court  of  Canterbury  at  the  time  assigned  you  by  the  said 
Court,  and  render  a  just  account  of  your  administration  when 
lawfully  required ;  and  that  the  contents  of  the  annexed  affi- 
davit, to  which  you  have  subscribed  your  name,  were  and  are 
true. 

So  help  you  God. 

— ,  in  the  Parish  of  Saint 


Mary  Ann  Thomas,  of 


The  adminis- 
tratrix is  to 
subscribe  the 
oath  and  to 
add  her  place 
of  residence 
and  parish  in 
the  presence  of 
the  Commis- 
siooer. 


Form  of  Com- 
mission to  swear 
an  admiuistra* 
tor  where  there 
is  a  will  but  no 
executor  ap- 
pointed. 


Mary  Bredin,  in  the  City  of  Canterbury. 

[^The  administratrix  is  to  subscribe  the  oath  and  to  add  her  place  of 
residence  and  parish  in  the  presence  of  the  Commissioner.'] 

I,  the  undersigned,  do  hereby  certify  that  this  commission 
was  duly  executed  before  me,  and  that  the  above-named  Mary 
Ann  Thomas,  widow,  did  set  and  subscribe  her  name  to  the  afore- 
going oath  in  my  presence,  and  that  I  administered  to  her  the 
said  oath,  and  that  I  saw  her,  together  with  her  sureties,  exe- 
cute the  bond  annexed,  this of ,  in  the  year . 

(Signed)  A.  B.  Rector  of . 

C. 

William,  by  Divine  Providence,  Archbishop  of  Canterbury, 
Primate  of  all  England,  and  Metropolitan.  To  our  well-beloved 
in  Christ,  the  reverend  the  rector,  vicar,  or  officiating  minister 
of  the  parish  or  chapelry  wherein  the  person  or  persons  to  be 
sworn  by  virtue  of  this  commission,  or  either  of  them,  is  or  are 
now  residing,  or  in  his  absence  the  rector,  vicar,  or  officiating 
minister  of  an  adjoining  parish  or  chapelry,  greeting.  Whereas 
John  Thomas,  late  of  the  parish  of  St.  Mary  Bredin,  in  the  city 
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of  Canterbury,  deceased^  having  whilst  living,  and  at  the  time  CHAP.  Vll. 
of  his  death,  goods,  chattels,  or  credits,  in  divers  dioceses  or  Ecclesiabtical 
jurisdictions,  sufficient  to  found  the  jurisdiction  of  our  Preroga-  Courts, 
tive  Court  of  Canterbury,  did  make  his  last  will  and  two  codicils 
hereunto  annexed,  and  did  not  therein  name  any  executor : 
We  do  therefore  empower  you  to  swear  Thomas  Thomas^  the 
residuary  legatee  named  in  the  said  will,  as  well  to  the  truth  of 
the  said  will  and  codicils,  as  well  and  faithfully  to  administer 
the  goods,  chattels,  and  credits  of  the  said  John  Thomas  ac- 
cording to  the  tenor  of  the  said  will  and  codicils,  and  to  make 
a  true  and  perfect  inventory  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  said  deceased,  and  to  render  a  just 
and  faithful  account  thereof,  and  to  exhibit  the  same  into  the 
Registry  of  our  said  Prerogative  Court,  and  also  to  take  and  see 
the  bond  hereunto  annexed  duly  executed  by  the  said  Thomas 
Thomas,  the  administrator,  with  sufficient  sureties.  And  we  do 
further  empower  you  to  swear  the  said  Thomas  Thomas  to  the 
truth  of  the  annexed  affidavit,  and  also  to  administer  such  other 
oaths,  and  further  to  do  as  may  be  needful  in  the  premises, 
and  chat  such  oaths  being  administered,  and  the  said  bond  exe- 
cuted as  aforesaid,  you  duly  transmit  to  the  said  commissary  of 
our  said  Court  or  his  surrogate,  the  said  bond  and  will  and 
codicils  and  the  whole  proceedings  thereon,  subscribed  with  the 
proper  hand  or  hands  of  one  or  more  of  you,  on  or  before  the 
last  day  of  March  next  ensuing,  together  with  these  presents. 
Provided,  nevertheless,  that  this  commission  shall  be  null  and 
void  to  all  intents  and  purposes  in  the  law  whatsoever,  unless 
so  transmitted  before  the  said  term.  Given  at  London,  the 
first  day  of  September,  in  the  year  of  our  Lord  One  thousand 
eight  hundred  and  thirty,  and  in  the  third  year  of  our  transla- 
tion. 

Extracted  by , 

Proctor,  Doctors'  Commons. 

Your  oath  is,  that  the  above-named  John  Thomas  died  on  Tbe  form  of  the 

or  about  the  day  of ,  in  the  year  one  thousand Oat  A  lo  the  ad, 

hundred  and ,  and  that  the  writings  hereunto  annexed  ing  his  iiand  on 

contain  his  true  last  will  and  testament  and  two  codicils,  as  far  ^'pj^xesta- 
as  you  know  or  believe ;  that  you  are  the  residuary  legatee  nient. 
named  in  the  said  will,  and  that  you  will  well  and  truly  ad- 
minister the  goods,  chattels  and  credits  of  the  said  deceased 
according  to  the  tenor  of  the  said  will,  that  is  to  say,  will  first 
pay  his  debts,  and  then  the  legacies  contained  in  the  said  will 
as*  far  as  his  goods,  chattels  and  credits  will  thereto  extend 
and  the  law  charge  you,  and  that  you  will  make  a  true  and  per- 
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CHAP  VII.    feet  inventory  of  all  the  said  goods,  chattels  and  credits,  and 
EocLMiASTicAL  ^^^^"^'^  ^^^  Moxie  uito  thc  Rcgistry  of  the  Prerogative  Court  of 
CoiyBTs.      Canterbury  at  the  time  assigned  you  by  the  said  Court,  and 
render  a  just  account  thereof  when  lawfully  required,  and  that 
the  contents  of  the  annexed  affidavit  to  which  you  have  sub- 
scribed your  names  were  and  are  true. 

So  help  you  God. 

Thomas   Thomas,  of in  the  Parish  of  St,  Mary 

Bredin,  in  the  City  of  Canterbury. 

[The  administrator  to  subscribe  the  oatkf  and  to  add  his  place  of  resl^ 
dence  and  parish  in  the  presence  of  the  commissioner,'] 

[Each  testamentary  paper  to  be  subscribed  by  the  minister,  adding  the 
word  "  Commissioner,'*'} 

I,  the  undersigned,  do  hereby  certify  that  this  commission 
was  duly  executed  before  me,  and  that  the  above-named  Thomas 
Thomas  set  and  subscribed  his  name  to  the  aforegoing  oath  in 
my  presence,  and  that  I  administered  to  him  the  said  oath, 
the  testamentary  papers  to  which  I  have  set  and  subscribed  my 
name  being  first  hereto  annexed,  and  I  also  certify  that  I  saw 
him,  together  with  his  sureties,  execute  the  bond  annexed,  this 

day  of ,  in  the  year . 

A.  B.  Rector  of . 

[The  minister  to  subscribe  this  certificate,  adding  the  name  of  the  parish 
of  which  he  is  minister,  and  in  case  of  his  absence,  such  absence  to  be  certi^ 
fed  by  the  minister  executing  t^  comtmssion,'] 

Order  of  the  Whereas  the  commencement  of  the  law  terms  in  his  majesty's 
lt±  ^«^/""J^'  Courts  at  Westminster  has  been  altered  by  the  act  1  W.  4, 

1833,  of  the  .        .11  » 

dean  of  the  c.  70  ;  and  whereas  it  will  be  convenient  to  the  public  that  the 
in7ih7t  the  &rat  husiness  of  the  Courts  at  Doctors'  Commons  should  continue  aa 
day  of  each  heretofore  to  commence  at  or  about  the  same  time  that  it  com- 
Co™ /should  be  meuces  in  the  Courts  of  Common  Law ; 

the  same  day  j^  the  undersigned,  official  principal  of  the  Court  of  Arches, 
terra  com-  having  taken  the  premises  into  consideration,  and  having  con- 
monTa'w!*  *^"'  *®"^^  thcreon  with  the  judge  of  the  High  Court  of  Admiralty, 

the  chancellor  of  the  diocese  of  London,  and  others,  do  hereby 
order  and  direct  that  in  future  the  first  day  of  each  term  in  the 
Court  of  Arches  shall  be  the  day  on  which  such  term  com- 
mences in  the  Courts  of  Common  Law,  and  that  the  subsequent 
Sessions  and  Court  Days  in  each  term  shall  be  appointed  in  the 
same  manner  as  they  are  at  present  appointed. 

(Signed)  John  Nicuoll. 

February  Uth,  1832. 
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CHAP.  VIL 

Process  issued  by  Ecclesiastical  Courts.  Phacticb  in 

E0CLUIA8TICAL 

The  processes  most  generally  in  use  in  the  Ecclesiastical      ^^°*"' 

CawrtsCh)  are  technically  termed  citations,  monitions,  decrees,  The  Process 

1...1,.  .  1  ^     used  in  the  £c- 

and  eompulsortes,  the  latter  being  a  tvrtt  to  procure  the  attend-  ciaiatticai 
ance  of  a  witness  to  give  evidence  in  a  cause.  tatSwl^  ^Moni-' 

These  several  instruments  are  prepared  by  the  proctor  of  tUnu,  Dterees, 
the  party,  at  whose  suit  they  respectively  issue,  and  are  (with  anTwricTto  a 
some  exceptions)  signed  by  the  register,  and  pass  under  seal  of  witness. 
the  Court,  in  which  the  suit  between  the  parties  is  pending.       piwi^wS  ^^' 

The  service  of  these  legal  instruments  on  the  parties  therein  sealed,  and 
mentioned  to  be  cited  and  called  upon  to  appear,  if  they  re-  s^,!^ice  tf 'pro- 
side  within  twenty  miles  of  London,  is  effected  by  the  officer  cess, 
of  the  Court,  who  shows  them  the  original  under  the  seal  of 
the  Court,  and  leaves  with  them  a  true  copy  thereof;  this  he 
certifies  on  the  back  of  the  original,  and  verifies  the  same  by 
an  affidavit  sworn  before  a  surrogate  of  the  judge. 

Should  the  parties,  however,  reside  beyond  the  distance 
mentioned,  it  is  customary  to  send  the  original  citation  or  de- 
cree. See.  to  a  solicitor,  or  other  person,  residing  in  the  imme« 
diate  neighbourhood  where  the  party  to  be  cited  lives  or  is 
remaining,  who  can  effect  the  service  thereof  in  the  manner 
above  stated ;  certifying  on  the  back  of  the  original  the  execu- 
tion of  the  instrument,  which  he  verifies  by  an  affidavit  sworn 
before  a  master  extraordinary  in  Chancery. 

If,  however,  the  parties  to  be  cited  reside  beyond  the  juris- 
diction of  the  Court,  a  similar  process  is  pursued  by  letters  of 
request  to  the  Ecclesiastical  Court,  within  whose  jurisdiction 
the  party  resides;  and  on  his,  her,  or  their  appearing  per- 
sonally, or  by  their  proctor,  to  the  said  instrument,  such  ap^ 
pearance  is  entered  by  the  register  of  the  Court  in  an  assigna- 
tion book,  kept  for  such  purpose ;  as  are  also  every  other  and 
subsequent  judicial  acts  done  in  the  cause  until  the  conclusion 

thereof. 

Forms  of  different  Processes. 

It  frequently  occurs  that  parties  dying  in  insolvent  circum- of  a  creditor's 
stances,  their  next  of  kin,  or  persons  primarily  entitled  to  ad-  o{>ta»ing  a<!«ni- 

..  i./*»  1.  1  1  1  «       nisiration  after 

minister  to  their  eiiects,  object  to  take  upon  themselves  the  the  ciHng  neit 
responsibility  and  trouble  of  dividing  the  property  amongst  ere-  ^^  ^'"'  ^^ 
ditors,  no  pecuniary  advantage  resulting  to  them  by  becoming 
the  representative  of  the  deceased.     The  person  thus  entitled 


(k)  As  to  jurisdiction  of  Ecclesiastical  Courts  in  general,  see  ante.  Part  IV.  4M 
to  507. 
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CFTAP.  VII.  to  administration,  although  they  object  to  do  so,  on  the  other 
eLVmu^wcIl  ^^^^  will  not  renounce  their  daim  to  such  right,  and  refuse  all 
Courts.  interference,  either  by  accepting  or  renouncing ;  in  the  latter 
case,  the  Court  possesses  a  very  salutary  power,  and  a  credi- 
tor may  obtain  such  grant  to  a  deceased  intestate^s  effects  by 
previously  citing  the  parties  entitled  in  distribution  thereto^  or 
in  the  event  of  there  being  a  will,  appointing  executors  and  re- 
siduary legatees,  by  citing  such  executors  and  residuary  lega- 
tees. The  form  of  affidavit  {A,  post,  146,)  to  lead  this  citation 
or  decree,  and  which  applies  to  a  case  of  intestacy,  as  does  also 
the  form  of  decree  (B.  posty  147),  and  the  certificate  and  affi' 
davit  of  service  annexed  thereto. 

Presuming  a  party  to  be  dead  intestate,  without  any  known 
relations,  it  is  necessary,  before  a  creditor  can  obtain  a  grant 
to  his  effects,  to  advertize (i)  for  the  next  of  hin  {if  any)  in  the 
public  papers,  at  stated  intervals  between  each  advertisement, 
and  a  similar  affidavit  and  decree,  varying  according  to  the 
facts,  is  made  and  prepared,  the  latter  of  which  is  executed  on 
the  Royal  Exchange,  the  last  place  of  abode  of  the  deceased^ 
and  the  church  door  of  the  parish  wherein  he  died ;  and  it  is 
also  further  served  on  his  Majesty's  proctor,  and  if  he  do  not 
object,  the  Court  will  grant  administration  to  the  creditor,  upon 
his  exhibiting  an  inventory  of  the  deceased's  effects,  and  his 
sureties  justifying. 

The  proceed-  Circumstanccs  may  arise  to  induce  a  next  of  kin  of  a  de- 
of^in  ^ntesr*  ccased  party  to  contest  the  validity  of  his  will  after  the  Court 
the  validity  of  a  has  granted  probate  thereof;  the  preliminary  step  in  such  pro- 
^*'  '  ceeding  is  very  simple,  and  attended  with  but  little  expense. 

Upon  applying  to  a  proctor  practising  in  the  Court  granting 
Citation  to  exe-  the  probate,  EL  citation  (the  form  of  which  from  the  Prerogative 

Court  of  Canterbury  (C.post,  149)  is  subscribed)  issues,  calling 
upon  the  executors  to  bring  in  thcprobate,  and  prove  the  will 
by  witnesses  in  solemn  form  of  law,  &c.  This,  however,  is  a 
proceeding  that  can  only  be  justified  upon  reasonable  grounds 
of  a  successful  termination  of  the  suit,  or  by  showing  such  a 
case  of  suspicion  that  would  exonerate  them  in  the  opinion  of 
the  Court ;  for  should  the  evidence  clearly  establish  the  will, 
and  the  party  contesting  the  same  fail  to  justify  the  proceed- 
ing adopted,  the  Court  would  no  doubt  condemn  them  in  the 
costs ;  especially  if  it  appear  from  the  evidence  that  the  party 
contesting  the  will  had  a  knowledge  of  the  circumstances  on 

(i)  See  forms  of  advertisement  for  heir  and  next  of  kin,  ante.  Part  II.  451,  454,  455. 
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which  he  grounds  bis  opposition  prior  to  the  probate  passing ;    CHAP.  vii. 
for  if  that  be  the  fact,  he  could  have  taken  a  precautionary  e^*^^,cai. 

measure  to  prevent  the  grant  issuing,  by  entering  a  caveat^  and       Courts^ 

thus  put  the  executors  to  the  proof  of  the  will,  without  waiting  But  preferable , 
until  probate  had  been  extracted,  and  then  commencing  pro-  tcat.O) 
ceedings.  A  vexatious  proceeding  of  this  kind  might  produce 
considerable  evil,  inasmuch  as  during  the  progress  of  the  suit 
the  deceased's  property  might  be  much  wasted,  or  deterio- 
rated in  value,  and  the  payment  of  the  legacies  be  delayed. 
It  is  true  that  the  Court  has  a  discretionary  power,  and  will, 
upon  sufficient  grounds,  grant  an  administration  pendente  lite  ; 
yet  there  is  generally  a  difficulty  in  procuring  a  person  who 
will  consent  to  take  such  grant,  and  thereby  place  himself  in  a 
responsible  situation. 

An  executor  or  administrator  is  always  liable  to  be  called  of  requiring 
upon  by  an  interested  party  to  give  in  an  inventory  and  ac-  ^^,^"1^*4^^  f^' 
count,  as  will  be  seen  upon  reference  to  the  conditions  con-  give  in  an  In- 
tained  in  the  forms  of  probate  and  administration.     The  form  ^ou!u](fcT     ^' 
annexed  (D.  post^  151)  is  a  citation  extracted  from  the  Preroga- 
tive Court  of  Canterbury,  at  the  suit  of  a  residuary  legatee  in  a 
will,  calling  upon  the  executors  thereof  to  render  an  inventory 
and  account  on  oath  of  the  deceased's  assets  and  the  applica- 
tion thereof.    The  advantages  resulting  from  this  mode  of 
proceeding  are  obvious;  and  as  such  inventory  and  account 
can  be  obtained  at  a  trifling  expense,  it  cannot  become  too 
generally  known  to  the  public,  in  order  that  they  may  resort  to 
these  Courts,  the  proceeding  being  very  summary,  and  occu- 
pying but  little  time. 

The  exhibiting  of  an  inventory  and  account  by  an  executor 
may  be  considered  the  preliminary  proceeding  of  a*  cause  in  a 
subtraction  of  legacy,  unless  the  executors  admit  having  assets^ 
The  aggrieved  party  then,  through  the  medium  of  bis  proctor, 
obtains  a  citation  from  the  Arches  Court  of  Canterbury,  which 
is  personally  served  upon  the  executors,  calling  upon  them  to 
appear  before  the  judge  of  the  latter  Court,  or  his  surrogate, 
and  answer  in  a  cause  of  subtraction  of  legacy.  The  subjoined 
form  {Et.postf  152)  is  at  the  suit  of  a  residuary  legatee,  named 
in  the  will  of  T.  A.,  against  the  executor  of  A.  T.,  who  was  whilst 
living  the  surviving  executor  of  the  said  T.  A.  The  mode  of 
proceeding  in  this  case  has  already  been  adverted  to,  and 
it  is  only  necessary  to  repeat,  that  it  appears  the  preferable 

0)  Aa  to  entering  a  caveat  and  forra  (k)  See  ante,  Fart  II.  518,  519;  P«irt 

thereof,  see  ante.  Part  IV.  502,  and  pro-      IV.  50^. 
cccdjDgi  thereoD,  td.  503. 
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CHAP.  VII.    mode  of  proceeding  in  cases  of  this  description,  whether  as 
Ea;Le8"sTicAi.  ^g^^^  the  expense,  or  with  reference  to  the  time  occupied. 
CovBTs.  It  frequently  occurs  that  a  Diocesan  or  other  inferior  Court 

claims  original  jurisdiction  between  parties  in  matters  of  eccle* 
siastical  grievance,  and  it  is  evident  that  suits  cannot  be  con- 
ducted in  these  Courts  with  the  same  fiicility  and  advantage 
that  they  would  be,  were  they  in  the  first  instance  instituted 
in  the  Arches  Court  of  Canterbury,  possessing  as  the  latter 
does  practitioners  and  advocates  repeatedly  called  upon  to  in- 
vestigate and  advise  upon  ecclesiastical  matters,  and  who,  from 
constant  practice,  must  necessarily  understand  and  be  better 
able  to  conduct  such  causes ;  and  it  is  evident  that  great  delay 
'  and  expense  may  be  avoided,  by  instituting  the  proceedings 
in  the  superior  Court,  instead  of  resorting  to  the  Diocesan 
or  other  inferior  Court,  inasmuch  as  objections  may  be  taken 
to  the  proceedings  or  pleadings  in  the  latter  Courts,  and  an 
appeal  be  made  therefrom  to  the  Court  of  Arches,  which 
would  retain  the  suit  and  finally  determine  between  the  par- 
ties,  or  remit  the  cause  to  the  Court  wherein  it  originally 
was  depending,  and  where  possibly  a  further  ground  for  appeal 
might  present  itself  either  during  the  proceedings  or  from  the 
decision  of  the  judge. 

Of LeHmnf  Re-  The  difiiculties,  delay,  and  consequent  expense  arising  from 
raofe^^rowed-  adopting  proceedings  in  the  Inferior  Court  are  obviated  by 
logs  from  an  applying  to  the  judge  thereof  for  letters  of  request  to  the  judge 
Su^rior'c^urt.  o(  the  Archcs  Court  of  Canterbury,    (which  are  generally 

granted,)  and  upon  the  latter's  acceptance  thereof,  the  party 

complainant  at  once  institutes  the  proceedings  in  the  Arches 

Decrees  for  di-   Court.     The  following  form  (F.  post,  IBS)  is  a  decree  from  the 

vorce.  (m)         Court  0&  Arches,  by  the  request  of  the  judge  of  an  inferior 

Court,  in  a  suit  of  divorce.  The  form  (G.  post,  155)  is  a  simi- 
lar decree  in  a  suit  instituted  by  the  churchwardens  of  a  parish 
Decree  on  against  parties  for  a  nullity  of  marriage,  on  the  ground  of  incest ; 
charge  against  and  the  form  (H.  post,  157)  is  a  like  decree  against  a  minister  of 
for  fnolDtu'*  the  established  church  on  a  charge  of  incontinence,  &c. 
nence.  The  forms  (Land K.  post,  159, 160) are,  first,  a  citation  from 

pernirbaiion  of  ^^^  Consistory  Court  of  London,  at  the  promotion  of  a  posses- 
seai  or  pew.  («)  gor  of  a  pcw,  agaiust  a  person  for  intruding  therein,  technically 

(0  Ante,  Part  IV.  497,  as  to  the  joris*  (n)  As  to  tlie  jurisdiction  of  the  Coart 

diction  of  the  Arches  Court,  in  granting  over  ecclesiastical  persons,  &c.  ante,  Part 

letters  of  request  and  form  thereof.  IV.  457,  475. 

(m)  Jurisdiction  of  Court  in  granting,  (o)  See  ante,  Part  IV.  47?. 
anU,  Part  IV.  461. 
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termed  perturbation  of  seat  or  pew ;  and  a  citation  from  the    CHAP.  VII. 
same  Court  in  a  cause  of  church  rate^  promoted  by  the  church-  SccLULAtTicukL 
wardens  of  a  parish  against  parishioners  refusing  to  pay  such ?**.^*^!: 

rate*  Citation  for 

Every  person  entitled  in  distribution,  or  to  share  in  a  de-  ^iution  b  wid 
oeased*s  estate,  in  case  he  or  she  had  died  intestate,  may  con-  of  next  of  Un 
test  the  validity  of  a  will ;  it  is,  however,  of  rare  occurrence  d![^**of  a^wm." 
that  all  parties  interested  in  an  intestacy  unite  in  opposition  to  (9) 
the  will,  yet  the  executor  may  conceive  it  to  be  good  policy 
that  all  such  persons  should  be  called  before  the  Court,  in 
order  that  they  may  not  individually  afterwards,  and  on  the 
plea  of  ignorance,  institute  proceedings  questioning  the  validity 
of  the  will.    For  this  purpose  a  decree,  at  the  instance  of  the  UseofsaU  at 
party  propounding  the  trill,  issues  under  the  seal  of  the  Court  ^^^l^^ 


the  cause  is  depending,  and  is  personally  served  on  all 
the  parties  entitled  to  the  deceased's  effects,  in  case  he  had 
died  intestate;  and  in  the  event  of  their  not  appearing  thereto, 
the  cause  proceeds  in  pisnam,  and  although  this  in  some  degree 
retards  the  final  hearing,  the  proceedings  not  being  so  expedi- 
tious as  if  an  appearance  had  been  given,  yet  it  possesses  the 
great  advantage,  that  a  party  so  cited  cannot  afterwards  dis- 
pute the  wQl  upon  the  ground  that  he  was  ignorant  of  the 
proceedings  adopted  in  the  Court  in  regard  thereto.  A  form 
of  this  decree  b  subscribed  (L.post,  161). 


Of  Proxies. 
A  party  promoting  a  suit  in  the  Ecclesiastical  Court,  as  also  A  proxy  of  ap- 
the  party  against  whom  such  suit  is  promoted,  executes  what  ^^tor!cr) 
b  technically  called  a  proxy  of  appointment,  whereby  he  au- 
thorizes a  proctor  practising  in  such  Court  to  appear  on  his 
behalf  before  the  judge  or  his  surrogate,  and  conduct  the  suit 
until  final  adjudication  thereof.     It  is  obvious  that,  amongst 
the  many  cases  that  are  tried  in  these  Courts,  some  only  pro- 
ceed to  a  certain  stage,  when  one  of  the  suitors,  aware  of  the 
improbability  of  a  successful  termination  in  his  favour,  is  de- 
sirous of  abandoning  further  proceedings.    In  instances  of  this 
description,  it  behoves  the  practitioner,  for  his  own  security, 
to  obtain  a  further  proxy  from  his  client,  authorizing  him  to 
withdraw  proceedings.     These  proxies  are  signed  by  the  party 


(p)  AnU,  Part  IV.  47f,  491.  pointmcnt  of  proctor  being  vacated  bjr 

(Jr)  AfOe,  Part  IV.  503,  504.  party  acting  for  himself  in  Court, 

(r)  See  am*,  P«t  IV.  48J,  as  to  ap. 
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CHAP.  VII.  in  the  presence  of  two  witnesses,  who  attest  the  execution 
Practice  iM  thereof,  and  are  deposited  and  remain  upon  record  in  the 
Courts.  registry  of  the  Court  in  which  the  suit  is  depending.  The 
preamble  recites  the  nature  of  the  cause,  and  the  operative 
part  contains  the  usual  legal  forms,  the  circumstances  varying 
agreeably  to  the  nature  of  the  suit  intended  to  be  instituted  or 
defended. 

The  forms  annexed^  M.  post^  162,  and  N.  post^  164. 

First.  A  proxy  appointing  a  proctor  practising  in  the  Pre- 
rogative Court,  to  propound  a  will  on  behalf  of  the  executor. 

Second.  A  proxy  appointing  a  proctor  of  the  same  Court, 
to  contest  a  will  on  behalf  of  a  next  of  kin  of  the  deceased. 

Cimtiun,  at  in-  William^  by  Divine  Providence,  Archbishop  of  Canterbury, 
twTut'oA'hf"  P"™»^  ^f^ll  England,  and  Metropolitan.  To  all  and  sin- 
Prerogative       gular  clerks  and  literate  persons  whomsoever  and  whereso- 

terbiKv^^Teqiii-  ®^®'  ^^  ®"^   throughout  our  whole  province  of  Canterbury, 

ring  persons  greeting:     We  do  hereby  authorize,  empower  and  strictly 

executors  in*a  enjoin  and  command  you  jointly  and  severally,  peremptorily 

will  to  prove  or  ^q  ^ite,  or  cause  to   be  cited,   Sarah  L,,  widow,  the  relict. 

renounce  a  will,  7  »  ^  -» 

James  M.,  and  Robert  J.,  the  executors  named  in  the  last  will 

and  testament  of  Henry  L.,  late  of  ,  in  the  county  of 

Rutland,  deceased,  (having  whilst  living,  and  at  the  time  of 
his  death,  goods,  chattels  and  credits  in  divers  dioceses  or  pe- 
culiar jurisdictions,  sufficient  to  found  the  jurisdiction  of  our 
Prerogative  Court  of  Canterbury,)  to  appear  personally,  or 
by  their  proctor  duly  constituted,  before  the  Right  Honourable 
Sir  John  Nicholl,  Knight,  Doctor  of  Laws,  Master  Keeper  or 
Commissary  of  our  said  Prerogative  Court  of  Canterbury,  law- 
fully constituted,  his  surrogate,  or  any  other  competent  judge^ 
in  this  behalf,  in  the  Common  Hall  of  Doctors'  Commons, 
situate  within  the  parish  of  Saint  Benedict,  near  PauFs  Wharf, 
London,  and  place  of  judicature  there,  on  the  sixth  day  after 
they  shall  have  been  respectively  served  herewith,  if  it  be  a 
general  session,  by-day,  caveat-day,  or  additional  Court-day  of 
our  said  Court ;  otherwise,  on  the  general  session,  by-day, 
caveat-day,  or  additional  Court-day  then  next  ensuing,  at  the 
hour  of  ten  in  the  forenoon ;  and  there  to  abide,  if  occasion 
shall  require,  during  the  sitting  of  the  Court,  then  and  there 
to  exhibit,  bring  into,  and  leave  in  the  registry  of  our  said 
Court,  the  true  and  original  last  will  and  testament  of  the  said 
deceased,  and  to  accept  or  refuse  the  burthen  of  the  probate 
and  execution  thereof,  otherwise  to  show  good  and  sufficient 
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eause,  if  they,  any  or  either  of  them,  have  or  know  any,  why    CHAP.  VII, 
letters  of  administratiun  with  the  said  will  annexed,  of  all  and  Ecclxsiastical 
singular  the  goods,  chattels  and  credits  of  the  said  deceased,       Cov^''^ 
should  not  be  committed  and  granted  according  to  law,  and 
further,  to  do  and  receive  as  unto  law  and  justice  shall  apper- 
tain, under  pain  of  the  law  and  contempt  thereof.    At  the  pro- 
motion of  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  creditors  of  the  said 
deceased.     And  what  you  shall  do,  or  cause  to  be  done,  in  the 
premises,  you  shall  duly  certify  our  Master  Keeper  or  Com- 
missary aforesaid,  his  Surrogate,  or  some  other  competent 
judge,  in  this  behalf,  together  with  these  presents.     Dated  at 

London,  the day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and . 


N.  P.,  Proctor.  (l.s.) 

This  citation  was  duly  served  on  the  within-named  Sarah  Certificate  by 
L.,  widow,   and  James  M.,  by  showing  to  each  of  them  the  JJ^<»of  »uch 
same   under  seal,  and  by  leaving  with  each  of  them   a  true  ciuUoo. 
copy  hereof,  at  Uppingham,  in  the  county  of  Rutland,  this 
day  of ,  18—.  By  me,  E.  P. 

Appeared  personally,  E.  P.,  of  Oakham,  in  the  county  of  proctor's  ap- 
Rutland,  gentleman,  and  made  oath  that  all  and  singular  the  if  trance.  Oath 
contents  of  the  above  certificate,  to  which  he  hath  set  and  sub-  tenu  of  such 
scribed  his  name,  were  and  are  true.  E.  P.      certificate  an 

IT  ue. 

On  the day  of ,  18 — ,  the  said  E.  P.  was  duly  Master  Extnor- 

sworn  to  the  truth  of  this  affidavit.    By  me,  ^H^Wa 

F.  S.,  a  Master  Extraordinary  in  Chancery.  oaUi. 

Appeared  personally  W.  X.  of ,  in  the  county  of ,  Spcdai  affidavit 

gentleman,  and  Y.  Z.  of ^,  in  the  county  of ,  gentleman,  1^^^^"^^^^^ 

and  jointly  and  severally  made  oath  as  follows :  And  first  the  on  proving  an 

said  W.  X.  for  himself  deposed  [here  are  to  be  inserted  several  «»>^«^^  ♦'"• 

facts  relative  to  the  testator's  health,  and  his  partially  preparing 

a  draft  of  his  willy  and  the  testator's  death  shortly  aftertoards.'] 

And  the  deponent  lastly  made  oath,  that  having  now  carefully 

viewed  and  perused  the  said  paper-writing  the  same  is  now  in 

the  exact  state,  plight,  and  condition  as  when  written  by  the 

said  testator  as  aforesaid  ;  and  by  reason  af  the  premises  be* 

fore  deposed  to,  he  knows  the  same  to  be  all  of  the  proper 

hand-writing  of  the  said  A.  T.  deceased.    And  the  deponent 

Y.Z.  for  himself  deposed,  that  he  knew  and  was  well  ac^ 
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CHAP.  VIT.    quainted  with  the  said  deceased  for  upwards  of years 

Phacticb  jn  previous  to  and  to  the  time  of  his  death,  which  happened 
Courts.  On  the  day  and  as  deposed  to  by  his  fellow  deponent,  and 
having  during  such  time  frequently  seen  him  subscribe  his 
name  and  write  other  matters,  he  became  perfectly  conversant 
in  the  manner  and  character  of  his  hand-writing,  and  having 
now  carefully  perused  and  inspected  the  paper-writing  hereto 
annexed,  beginning  and  ending  as  aforesaid,  he  deposed  that 
he  verily  and  in  his  conscience  believes  the  whole  body,  series, 
and  contents  thereof  to  be  of  the  proper  hand-writing  of  the 
said  A.  T.  deceased. 

N.  B.  This  may  be  sworn  in  town  by  the  deponents  attend- 
ing personally  at  Doctors'  Commons,  or  it  may  be  sworn  in 
the  country  by  commission. 

Copies  of  the  proxy  of  renunciation  by  the  widow,  and  a 
short  note  of  that  executed  by  the  younger  children,  in  favour 
of  an  elder  brother  will  be  found  infra. 

Proiyofrenun-      Whereas  A«  T.  late   of ,  in  the  county  of ,  de- 

^fdlTw  and^^n-    ^^^^^^  departed  this  life  on  the day  of ,  J8— ,  leav- 

tended  execQ-  ing  behind  him  Jane  T.,  his  lawful  widow  and  relict,  and 
adm"nuue^^^^^^^^^  Joseph  T.,  Sarah  T.,  Frances  T.  and  Matilda  T.  his  natural 
cumtettoannexo  and  lawful  and  only  children,  the  only  persons  who  would  have 
toYer  sol7°'     been  entitled  in  dbtribution  of  his  personal  estate  and  effects, 

in  case  he  had  died  intestate :  And  whereas  the  said  A.  T. 
on  the  day  of  his  death,  and  a  short  time  previous  thereto, 
wrote  with  his  own  hand  a  paper-writing  purporting  to  be 
a  testamentary  schedule  :  And  whereas  there  is  no  execu- 
tor named  in  the  said  testamentary  schedule,  but  the  said 
Jane  T.  is  therein  named  residuary  legatee  during  her  widow- 
hood, and  the  said  Joseph  T.,  Sarah  T.,  Frances  T.,  and 
Matilda  T.  are  the  residuary  legatees  therein  substituted: 
And  whereas  the  said  S.  T.,  F.  T.,  and  M.  T.  have  in  and  by 
a  proxy  under  their  hands  and  seals,  and  bearing  even  date 
herewith,  consented  that  such  testamentary  schedule  shall  be 
deemed  and  considered  as  and  for  the  last  will  and  testament 
or  testamentary  schedule  of  the  said  deceased,  and  that  letters 
of  administration  (with  the  same  annexed)  of  all  and  singular 
the  goods,  chattels  and  credits  of  the  said  deceased,  should  be 
committed  and  granted  to  the  said  Joseph  T. :  Now,  know  all 
men  by  these  presents,  that  I  the  said  Jane  T.  being  desirous 
that  the  testamentary  dispositions  of  the  estate  and  effects  of  the 
said  deceased,  as  contained  in  the  said  testamentary  schedule. 
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should  be  carried  into  effect  with  the  same  force  and  effect  as  CHAP.  Vii. 
if  the  same  bad  been  by  him,  the  said  deceased,  duly  signed  ecci^ehasticai. 
and  executed,  and  for  divers  other  good  causes  and  considera-  CopRTa. 
tions  me  thereunto  especially  moving,  do  by  these  presents 
consent  that  the  said  testamentary  schedule  shall  be  deemed, 
taken,  and  considered  as  and  for  the  last  will  and  testament,  or 
testamentary  schedule,  of  the  said  deceased,  and  I  do  further, 
for  divers  good  causes  and  considerations  me  thereunto  spe- 
cially moving,  renounce  my  right,  title  and  interest  in  and  to 
the  letters  of  administration  (with  the  same  annexed)  of  all  and 
singular  the  goods^  chattels  and  credits  of  the  said  deceased, 
and  do  consent  that  the  same  be  committed  and  granted  to  the 
said  Joseph  T;,  the  natural  and  lawful  son  of  the  said  de- 
ceased, and  one  of  the  residuary  legatees  substituted  in  the  said 
testamentary  schedule.  And  in  order  that  this  my  proxy,  and  Appointment  of 
this  my  renunciation  and  consent  herein  contained  may  have  its  ^^°^  ^^' 
due  effect  in  law,  I  do  hereby  nominate  and  appoint  P.  N., 
notary  public  and  procurator  exercent  of  the  Arches  Court  of 
Canterbury,  to  be  my  true  and  lawful  proctor,  for  me  and  in 
my  name  to  appear  before  the  Right  Honourable  Sir  John 
Nichol,  Knight,  Doctor  of  Laws,  Master,  Keeper,  or  Com* 
missary  of  the  Prerogative  Court  of  Canterbury,  his  surro- 
gate, or  other  competent  judge,  to  exhibit  this  my  proxy,  and 
pray  and  procure  the  same  and  the  renunciation  and  consent 
herein  contained  to  be  admitted  and  enacted,  and  generally 
to  do  and  perform  all  other  acts,  matters,  and  things  necessary 
on  my  part  and  behalf  in  the  premises,  I  hereby  promising  to 
ratify  and  confirm  all  and  whatsoever  my  said  proctor  shall  law- 
fully do  or  cause  to  be  done  in  the  premises.    As  witness  my 

hand  and  seal  hereunto  set  and  afiixed  this day  of ^ 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and . 

Signed,  sealed,  and  delivered,  having  been ")     t       rp       ,       v 
first  duly  stamped,  in  the  presence  of  us,  ^       ^"^     *      ^^'  ^'^ 


-^ — , 


A  similar  proxy  from  the  three  younger  children  of  the  tcs* 
tator  mutatis  mutandis. 

William  Battine,  LL.D.  vicar  general  and  official  principal  Special  limited 
to  the  Lord  Bishop  of  Lincoln,  (to  whom  belongs  all  ecclcsias-  2#«»ni*non,**"' 
tical  jurisdiction  within  the  diocese  of  Lincoln  by  reason  of  the  ^granted  by  the 
triennial  visitation  of  the  said  Lord   Bishop  now  depending  the  diocete  un- 
lawfully constituted,)  to  our  well-beloved  A.  C.  Stone,  of  Ayles-  ^%J;'](ij!bii^^ 
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conal  Court  dur- 
ing his  triennial 
visitation,)  foi 
the  purpose  of 
assigning  o  satis- 
fied mortgage 
term  of  pre- 
mises lying 
within  the  arch- 
deaconry, 


Form  of  affida* 
vit  to  lead  de- 
cree, with  inti- 
mation against 
the  next  of  kin 
of  an  intestate 
to  accept  or  re« 
fuse  letters  of 
administration, 
at  the  suit  of  a 
€f$dii9r» 


bury,  in  the  county  of  Bucks^  greeting :  Whereas  it  hath  been 
alleged  that  by  indenture  of  mortgage  [^c.  here  follows  an  exact 
copy  of  the  administration  bond  to  the  following  words  inclusive^) 
and  there  is  not  now  any  legal  personal  representative  of  the 
said  W.  Q.f  the  father  deceased,  [and  then  proceed  as  follows,'] 
wherefore  we  being  desirous  that  the  now  residue  of  the  said 
term  of  one  thousand  years  may  be  well  and  faithfully  dis- 
posed of  according  to  law,  do  by  these  presents  commit  and 
grant  full  power  and  authority  to  you  the  above-named  A.  C. 
Stone,  in  whose  fidelity  we  confide,  to  admininister  and  faith- 
fully dispose  of  the  goods,  chattels  and  credits  of  the  said  W. 
Q.f  the  father,  deceased,  left  unadministered  by  the  said  W. 
Q.,  the  son,  and  John  Q.,  both  deceased,  limited  so  far  as  con" 
cems  the  said  term  and  the  premises  therein  comprised^  but  no 
further  or  otherwise,  or  in  any  other  manner  whatsoever,  you 
being  first  sworn  upon  the  holy  Evangelists  well  and  faithfully  to 
administer  the  same  goods,  chattels  and  credits  of  the  said  W. 
Q.  the  father,  deceased,  under  the  aforesaid  limitation,  and  to 
render  a  just  and  true  account  thereof  on  or  before  the  last  day 
of  July,  which  shall  be  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  .  And  we  do  by  virtue  of  these  pre- 
sents, ordain,  constitute  and  appoint  you  administrator  of  the 
goods,  chattels  and  credits  of  the  said  W.  Q.  the  lather,  de- 
ceased, limited  as  aforesaid.  Given  under  the  seal  of  our  office, 

which  we  use  in  this  behalf,  the  day  of  August,  in  the 

year  of  our  Lord  18 — . 

Note. — The  administration  bond  in  this  instance,  as  ^ell  as  this  limited  ad- 
ministration, set  forth  the  mortgage  deed  and  all  subsequent  instruments 
affecting  the  same,  together  with  a  deduction  of  title  to  the  term  to  attend 
the  inheritance  by  the  first  assignment  thereof  for  that  purpose,  and  its 
subsequent  vesting  by  assignment  or  executorship  until  the  ikilure,  and 
stated  the  death  of  the  person  last  possessed  of  the  term  intestate, 
"  and  there  is  not  now  any  legal  personal  representative,''  &c.  as  above 
stated. 

A. 

In  the  Prerogative  Court  of  Canterbury. 

In  the  goods  of ,  deceased. 

Appeared  personally  A.  B.  of ,  in  the  county  of  — , 

and  made  oath  that  J.  L.  late  of ,  departed  this  life  on  or 

about  the day  of ,  one  thousand  eight  hundred  and 


,  a  bachelor,  and  intestate,  without  parent,  brother,  sister, 

uncle,  aunt,  nephew,  or  niece,  leaving  behind  him  F.  C.  and 
J.  C.  his  lawful  cousins*german,  only  next  of  kin,  and  the  only 
persons  entitled  in  distribution  to  his  personal  estate  and  effects. 
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and  he  further  made  oath  that  the  said  deceased  was  at  the    chap.  vir. 
time  of  his  death  justly  and  truly  indebted  to  this  deponent  in  ecclesiastical 

the  sum  of pounds  for ,  [here  the  amount  of  the  debt^       Cqvmb, 

and  for  what  contracted^  is  inserted,  («)]  by  this  deponent,  no 
part  of  which  said  sum  hath  since  been  received  by  this  depo- 
nent, neither  hath  he  any  security  for  the  same ;  and  he  lastly 
made  oath  that  the  only  property  possessed  by  the  deceased  at 
the  time  of  his  death,  or  to  which  he  was  entitled,  consisted  of 

and ,  amounting  to  about  the  sum  of ,  to  the 

best  of  this  deponent's  knowledge,  information,  and  belief* 
On  the day  of ,  188 — ,  the  said 

A.  B.  was  duly  sworn  to  the  truth  of  ^  A.  B. 

this  affidavit. 

Before  me, 

,  Surrogate. 

B. 

William,  by  Divine  Providence,  Archbishop  of  Canterbury,  Form  of  decree 
Prhnate  of  all  England,  to  all  and  singular  clerks  and  literate  |3*^^^^^ 
persons  whomsoever  and  wheresoever,  greeting:  Whereas  the  creditor  of  an 

Worshipful ,  Doctor  of  Laws  and  Surrogate  of  the  Right  upon  hu  next^ 

Honourable  Sir  Herbert  Jenner,  Knicht,  Doctor  of  Laws,  of  kin,  to  accept 

« -  -w  ^  •  n    t       T^  •        ^  i»  o""  •■«'"*«  letters 

Master,  Keeper,  or  Commissary  of  the  Prerogative  Court  of  of  administni. 
Canterbury,  lawfully  constituted,  rightly  and  duly  proceeding,  ^°'*j°^  **•' 
hath,  at  the  petition  of  the  proctor  of  A.  B.,  alleging  that  L  L., 

late  of  the ,  London,  departed  this  life  on  or  about  the 

day  of ,one  thousand  eight  hundred  and  -^ — ,  (having  whilst 

living  and  at  the  time  of  bis  death  goods,  chattels,  and  credits,  in 
divers  dioceses  or  peculiar  jurisdictions  sufficient  to  found  the 
jurisdiction  of  our  Prerogative  Court  of  Canterbury,)  a  bachelor 
and  intestate,  without  parent,  brother,  sister,  uncle,  aunt,  nephew, 
or  niece,  leaving  behind  him  F.  C,  spinster,  and  J.  C.  his  lawful 
cousins-german,  only  next  of  kin,  and  tbe  only  persons  entitled  in 
distribution  to  his  personal  estate  and  effects,  and  further  alleg- 
ing that  the  said  A.  B.  was  and  is  a  creditor  of  the  said  deceased, 
decreed  the  said  F.  C.  and  J.  C.  to  be  cited,  intimated,  and  called 
to  appear  in  judgment  on  the  day  at  the  time  and  place  to  the 
effect,  and  in  manner  and  form  hereinafter  mentioned,  (justice 
so  requiring,)  we  do  therefore  hereby  authorize  and  empower, 
and  strictly  enjoin  you  jointly  and  severally  peremptorily  to 
cite,  or  cause  to  be  cited,  the  said  F.  C.  and  J.  C,  (whom  we 


(i)  SimbUf  that  tlie  debt  is  here  to  be      preceding  tlie  writ  and  arrest  in  an  ac* 
described  as  in  an  affidavit  to  hold  to  bail      tion  in  one  of  the  sopertor  coorts  of  law. 
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CHAP.  VII.  aliso  cite  by  the  tenor  of  these  presents,)  by  showing  them  this 
E^CT^lsTicAL  ^®^''®®  under  seal,  and  by  leaving  with  them  respectively  a  true 
Courts.  copy  hereof,  to  appear  personally,  or  by  their  respective  proc- 
tor  or  proctors  duly  constituted,  before  the  Right  Honourable 
Sir  Herbert  Jenner,  Knight,  Doctor  of  Laws,  Master,  Keeper, 
or  Commissary  of  our  Prerogative  Court  of  Canterbury,  his 
surrogate  or  other  competent  judge,  in  this  behalf,  in  the  Com- 
mon Hall  of  Doctors'  Commons,  situate  within  the  parish  of 
Saint  Benedict,  near  Paul's  Wharf,  London,  and  place  of  judi- 
cature there,  on  the  third  day  after  the  service  of  these  presents, 
if  it  be  a  general  session,  by-day,  caveat  day,  or  additional 
Court  day  of  our  said  Prerogative  Court,  otherwise  on  the 
general  session,  by-day,  caveat  day,  or  additional  Court  day 
of  our  said  Court  then  next  ensuing,  at  the  hour  of  ten  o'clock 
in  the  forenoon,  and  there  to  abide,  if  occasion  require,  during 
the  sitting  of  the  said  Court  there,  then  and  there  to  accept  or 
refuse  letters  of  administration  of  all  and  singular  the  goods, 
chattels  and  credits  of  the  said  deceased,  otherwise  to  show 
good  and  sufHcient  cause,  if  they  or  either  of  them  have  or 
know  any,  why  the  same  should  not  be  committed  and  granted 
to  the  said  A.  B.  a  creditor  of  the  said  deceased,  on  giving 
sufficient  security,  and  further  to  do  and  receive  as  unto  law 
and  justice  shall  appertain,  under  pain  of  the  law  and  contempt 
thereof,  at  the  promotion  of  the  said  A.  B.,  and  that  ye  more- 
over intimate  or  cause  to  be  intimated  to  the  said  F.  C.  and  J. 
C.  (whom  we  also  intimate  by  the  tenor  of  these  presents,)  that 
if  they  or  one  of  them  do  not  appear  lawfully  on  the  day  at 
the  time  and  place  in  manner  and  effect  aforesaid,  or  appearing 
do  not  show  good  and  sufficient  cause  to  the  contrary,  our 
master,  keeper,  or  commissary  aforesaid,  his  surrogate,  or  some 
other  competent  judge  in  this  behalf,  doth  intend  to  proceed 
and  will  proceed  to  decree,  commit  and  grant  letters  of  admi- 
nistration of  all  and  singular  the  goods,  chattels  and  credits 
of  the  said  I.  L.,  deceased,  to  the  said  A.  B.,  as  a  creditor  of 
the  said  deceased,  the  absence  or  rather  contumacy  of  the  said 
F.  C.  and  J.  C.  in  anywise  notwithstanding,  and  what  you  shall 
do  or  cause  to  be  done  in  the  premises  you  shall  duly  certify 
our  master,  keeper,  or  commissary  aforesaid,  his  surrogate,  or 
some  other  competent  judge,  herein,  together  with  these  pre- 
sents.   Dated  at  London  the day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and ,  and  in  the 

—  -  year  of  our  translation. 

CD.       )  ^ 

L  T.         (  Deputy 

W.  F.G.^^^S^^*®^" 
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This  decree  was  duly  executed  by  being  personally  served    chap,  vil 
on  the  within-named  F.  C.  and  J.  C.  at  their  respective  places  ^^"^cticb  in 

JiiOCLSSIASTICAL 

of  residence  in  the ,  by  showing  them  this  original  decree      Coubts. 

under  seal,  and  by  leaving  with  them  respectively  a  true  copy  Formofccrti- 

hereof,  this day  of ,  in  the  year  of  our  Lord  one  ^^•**  "P'***  ^f 

thousand  eight  hundred  and •  fectin^'^  ser- 

By  me,  ^»**  "^^  ?.f 

^        '  crec,  and  written 

I.  T«  on  the  badL 

thereof. 

In  the  goods  of ,  deceased. 

Appeared  personally  I.  T.  of ,  in  the  city  of ,  and  Fonnofaffida- 

roade  oath  that  the  contents  of  the  above  certificate,  to  which  ▼'(  in  ▼erifica- 
he  has  set  and  subscribed  his  name,  were  and  are  true.  tlficate,  ailo^^' 

On  the day  of ,  the  said  I.  T.'J  written  on  the 

was  duly  sworn  to  the  truth  of  this  V  I.  T.  decree. 


affidavit. 


Before  me, 
f  surrogate. 


C. 

Williofn,  by  Divine  Providence,  Archbishop  of  Canterbury,  p.    .     .    . 
Primate  of  all  England  and  Metropolitan.    To  all  and  sin-  PrerogatiTe 
gular  clerks  and  literate  persons  whomsoever  and  wheresoever,  {^2ury^|[j'he 
in  and  throughout  our  whole  province  of  Canterbury,  greet-  suit  of  the  next 
ing.     We  do  hereby  authorize,  empower,  and  strictly  enjoin  ceased, caUing' 
and  command  you  jointly  and  severally  peremptorily  to  cite,  »pontheex- 
or  cause  to  be  cited,  M.  K.  and  W.  P.,  the  executors  named  in  probate  of 

in  the  pretended  last  will  and  testament  of  I.  K.,  late  of ,  ^'roiJll'soS  will 

deceased,  (having  whilst  living,  and  at  the  time  of  his  death,  in  solemn  form 
goods,  chattels  and  credits  in  divers  dioceses  or  jurisdictions  ^^''^* 
within  the  province  of  Canterbury  sufiicient  to  found  the  juris- 
diction of  our  Prerogative  Court  of  Canterbury ^  to  appear  per- 
sonally, or  by  their  proctor  or  proctors  lawfully  appointed, 
before  the  Right  Honourable  Sir  Herbert  Jenner,  Knight, 
Doctor  of  Laws,  Master,  Keeper  or  Commissary  of  our  said 
Prerogative  Court  of  Canterbury,  lawfully  constituted  his  sur- 
rogate, or  any  other  competent  judge  in  this  behalf,  in  the 
Common  Hall  of  Doctors'  Commons,  situate  in  the  parish  of 
Saint  Benedict,  near  Paul's  Wharf,  London,  and  place  of  judi* 
cature  there,  on  the  third  day  after  they  shall  have  been  served 
with  this  citation,  if  it  be  a  general  session,  by-day,  caveat  day, 
or  additional  Court  day  of  our  said  Court,  otherwise  on  the 
general  session,  by-day,  caveat  day,  or  additional  Court  day 
then  next  following,  at  the  hour  of  ten  in  the  forenoon  of  the 
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CHAP.  VII.  same  day^  and  there  to  abide,  if  occasion  require,  during  the 
EcoLMiASTi^L  sitting  of  the  said  Court,  and  there  to  bring  into  and  leave  in 
Cq^»t8.  the  registry  of  our  said  Court  the  probate  of  the  said  pretended 
will  of  the  said  deceased,  by  them  heretofore  obtained  under  seal 
of  the  said  Prerogative  Court  of  Canterbury,  and  to  prove  the 
said  pretended  will  of  the  said  deceased  in  solemn  form  of  law 
by  good  and  sufficient  witnesses,  otherwise  to  show  cause,  if 
they  or  either  of  them  have  or  know  any,  why  the  said  pre- 
tended will  should  not  be  declared  null  and  invalid,  and  the 
said  probate  be  revoked  and  declared  null  and  void  to  all  in- 
tents and  purposes  in  the  law  whatsoever,  and  the  said  de- 
ceased be  pronounced  to  have  died  intestate ;  and  further  to 
do  and  receive  as  unto  law  and  justice  shall  appertain,  under 
pain  of  the  law  and  contempt  thereof,  at  the  promotion  of  M. 
A.  T.,  one  of  the  natural  and  lawful  children  of  the  said  de- 
ceased. And  what  you  shall  do  or  cause  to  be  done  herein, 
you  shall  duly  certify  our  master,  keeper  or  commissary  afore- 
said, his  surrogate,   or  other  competent  judge,  in  this  behalf, 

together  with  these  presents.  Dated  at  London,  this day 

of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  thirty ,  and  in  the year  of  our  translation. 

f  Proctor. 

Formofccrtia-       Xhis  Citation  was  duly  executed  by  being  personally  served 

CSttC  of  &CrYIC6  ^  cj   M,  if 

indorsed  on  ihe  ou  the  witliin-namcd  M.  K.,  at  her  place  of  residence  at , 

Uon'"**  *^''*       in  the  county  of ,  and  oh  W.  P.,  at  his  place  of  residence 

at ,  in  the  county  of ,  by  showing  them  this  original 

citation  under  seal,  and  by  leaving  with  them  respectively  a 

true  copy  hereof,  this  day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and . 

By  me,  J.  T. 

In  the  Prerogative  Court  of  Canterbury^. 
In  the  Goods  of  J.  K.«  deceased. 

form  of  affida-        Appeared  personally  J.  T.,  of ,  in  the  city  of  London, 

orig?nardtatioD.  *"""*  ^^^  made  oath  that  the  contents  of  the  above  certificate, 

to  which  he  has  set  and  subscribed  his  name,  were  and  are 
true.  J.  T« 

On  the' day  of ,  183 — ,  the  said 

J.  T.  was  duly  sworn  to  the  truth  of  the 
aforegoing  affidavit.     Before  me, 

',  Surrogate 
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D. 
William^  by  Divine  Providence,  Archbishop  of  Canterbury,    CHAP.  VIL 

*  Practics  iw 

Primate  of  all  England  and  Metropolitan.    To  all  and  singular  Ecclesiastical 
clerks  and  literate  persons  in  and  throughout  our  whole  pro-       ^°^'^"' 
vince  of  Canterbury,  greeting.     We  do  hereby  authorize  and  l^Z^Fn^M^ 
empower,  and  strictly  enjoin  and  command  you,  jointly  and  tive  Court  of 
severally,  to  cite,  or  cause  to  be  cited,  A.B.,  C.  D.,  E.  F.,  and  SliJTgup/uex. 
G.  H.,  the  executors  named  in  the  last  will  and  testament  of  ecuiors  to  ren- 

J.  J.,  late  of ,  in  the  parish  of ,  in  the  city  of  London,  of  thedeceased's 

deceased,  (having  whilst  livinjr,  and  at  the  time  of  his  death,  effects,  and 

J  .      .  .      .       account  thereof, 

goods,  chattels  and  credits  in  divers  dioceses  or  peculiar  juris*  at  suit  of  a  re- 
dictions  sufficient  to  found  the  jurisdiction  of  our  Prerogative  "^°"J^  legatee. 
Court  of  Canterbury,)  to  appear  personally  or  by  their  proctor 
or  proctors  lawfully  appointed,  before  the  Right  Honourable 
Sir  Herbert  Jenner,  Knight,  Doctor  of  Laws,  Master,  Keeper, 
or  Commissory  of  our  said  Prerogative  Court  of  Canterbury, 
lawfully  constituted,  his  surrogate,  or  any  other  competent 
judge  in  this  behalf,  in  the  Common  Hall  of  Doctors'  Commons, 
situate  in  the  parish  of  Saint  Benedict,  near  Paul's  Wharf, 
London,  and  place  of  judicature  there,  on  the  third  day  after 
they  shall  have  been  served  herewith,  if  it  be  a  general  session, 
by-day,  caveat  day,  or  additional  court  day  of  our  Prerogative 
Court :  otherwise  on  the  general  session,  by-day,  caveat  day, 
or  additional  Court  day  of  our  said  Court,  then  next  following, 
at  the  hour  of  ten  in  the  forenoon  of  the  same  day,  then 
and  there  to  exhibit,  bring  into  and  leave  in  the  registry  of 
our  said  Court,  a  true,  full,  plain,  perfect  and  particular  inven- 
tory of  all  and  singular  the  goods,  chattels  and  credits  of  the 
said  J.  J.,  deceased,  which,  since  his  death,  have  come  to  their 
hands,  possession  or  knowledge,  and  to  render  a  true  and  just 
account  of  their  administration  thereof,  by  virtue  of  their  cor- 
poral oaths ;  and  further  to  do  and  receive  as  unto  law  and 
justice  shall  appertain,  under  pain  of  the  law  and  contempt 
thereof,  at  the  promotion  of  £.  F.,  a  nephew  and  one  of  the 
residuary  legatees  named  in  the  said  will  of  the  said  deceased^ 
and  what  ye  shall  do  in  the  premises,  ye  shall  duly  certify  our 
said  master,  keeper,  or  commissary,  his  surrogate,  or  some  other 
competent  judge  in  this  behalf,  together  with  these  presents. 

Dated  at  London,  the day  of ,  in  the  year  of  out 

Lord V 

— — ,  Proctori 

(f)  Sec  euUe,  Fart  II.  815  to  817,  as  to  enforcing  distribution. 
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CHAP.  VII.       This  citation  was  personally  served  on  the  within-named 

Fracxice  in  _  __ 

Ecclesiastical  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  by  showing  them  the  same 
— ^J^l--_  under  seal  respectively^  to  wit,  the  said  A.  B.,  at  her  residence, 

cate  of^servicc,    ^^'  — > >  '^^  the  county  of ;  to  the  said  C.  D., 

wriiten  on  ori-    at  hig  residence  in ,  in  the  same  county  respectively, 

ginal  citation.  -  ,«  ,  ,  .,-^T^t. 

on  the day  of ;  and  to  the  said  E.  F.,  at  his  resi- 
dence at  ;  and  to  the  said  G.  H., respectively,  on 

the aforesaid ;  and  by  leaving  with  each  of  them  a  true 

copy  thereof  by  me. 

J.T- 

E. 

^orm  of  citation      Johfi  JVichoU,  Knight,  Doctor  of  Laws,  Official  Principal  of 

!i?ji7'm  ii"!^  the  Arches  Court  of  Canterbury  lawfully  constituted,  To  all 

Arches  Court     and  singular  clerks    and  literate    persons  whomsoever  and 

antcr  ury.   ^jjgj.ggQgyer  j^  and  throughout  the  province  of  Canterbury, 

greeting :  We  do  hereby  authorize,  empower  and  strictly  en- 
join and  command  you  jointly  and  severally  peremptorily  to 
cite  or  cause  to  be  cited  B.  I.,  widow,  the  relict  and  sole 
executrix  named  in  the  last  will  and  testament  of  A.  I.  de- 
ceased, whilst  living  the  acting  and  the  surviving  executor 
named  in  the  last  will  and  testament  of  I.  A.,  late  of ,  de- 
ceased, by  reason  of  the  said  A.  I.  having  proved  the  said  will 
of  the  said  I.  A.  in  the  Prerogative  Court  of  Canterbury,  and 
taken  upon  himself  the  burthen  and  execution  of  the  said  will, 
to  appear  before  us,  our  surrogate,  or  some  other  competent 
judge  in  this  behalf,  in  the  Common  Hall  of  Doctors'  Com* 
mons,  situate  in  the  parish  of  St.  Benedict,  near  Paul's 
Wharf,  London,  and  place  of  judicature  there,  on  the  third 
day  after  she  shall  have  been  served  herewith,  if  it  be  a 
general  session,  &c.  at  10  o'clock  in  the  forenoon  of  the 
same  day,  and  there  to  abide,  if  occasion  require,  during  the 
sitting  of  the  Court,  and  then  and  there  to  answer  to  J.  L  A., 
one  of  the  natural  and  lawful  children  and  one  of  the  resi- 
duary legatees  named  in  the  last  will  and  testament  of  the 
said  I.  A.  deceased,  in  a  certain  cause  of  subtraction  of  le- 
gacy or  legacies.  And  further  to  do  and  receive  as  unto  law 
and  justice  shall  appertain,  under  pain  of  the  law  and  contempt 
thereof,  at  the  promotion  of  the  said  J.  I.  A.  And  whatsoever 
you  shall  do  or  cause  to  be  done  in  the  premises,  you  shall 
duly  certify  to  us,  our  surrogate,  or  some  other  competent 
judge  in  this  behalf,  in  the  Common  Hall  of  Doctors'  Com- 
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mons  aforesaid,  together  with  these  presents.     Dated  at  Lon-  CHAP.  vii. 

«         o  Pbaciice  in 

aOD,  «C.  EcCUESIAtTICAL 


Courts. 


\_Tke  certificate  and  affidavit  of  serving  this  citation  is  written  in  the 
ongtBol^  and  is  similar  in  substance  and  to  the  effect  set  forth  in  other  cita- 
tions,'] 

F. 

Herbert  Jenner^  Knight,  Doctor  of  Laws,  Official  Principal  of  Form  of  decree 
the  Arches  Court  of  Canterbury.     To  all  and  singular  clerks  JjeltS)  from" 
and   literate   persons  whomsoever  and  wheresoever  in    and  the  Arches 
throughout    our  whole    province    of   Canterbury,    greeting,  tcrbury  for  di' 
Whereas,  by  virtue  of  letters  of  request  under  the  hand  and  ^°^^' 

seal  of  the  Worshipful ,  Vicar  General  of  the  Right 

Reverend  Father  in  God  ,  by  divine  permission,  Lord 

Bishop  of y  and  Official  Principal  of  his  Consistorial  and 

Episcopal  Court  of ,  presented  to  and  accepted  by  us,  of 

the  tenor  and  in  the  words  following:  ^^  Whereas  L.  F.  (wife  of 

W.  F.)  of  the  parish  of ,  in  the  county  of ,  in  the 

diocese  of  ,  doth   intend  to  commence  and   prosecute 

against  the  said  W.  F.  of ,  in  the  parish  of ,  in  the 

county  of ,  and  diocese  of ,  a  certain  cause  or  suit  of 

divorce  or  separation  from  bed,  board,  and  mutual  cohabitation, 
by  reason  of  adultery  by  him  the  said  W.  F.  committed,  and 

for  that  purpose  hath  requested  me,  the  Worshipful , 

Vicar  General  of  the  Right  Reverend  Father  in  God ,  by 

divine  permission,  Lord  Bishop  of ,  and  Official  Principal 

of  his  Consistorial  and  Episcopal  Court  of ,  to  grant  to 

her  letters  of  request,  that  she  may  apply  for  the  original  cita- 
tion or  decree  in  the  said  cause  or  suit  in  the  Arches  Court  of 
Canterbury.  And  whereas  the  applying  for  the  said  original 
citation  or  decree  in  the  Arches  Court  of  Canterbury  will,  as 
it  is  represented  unto  me,  be  of  advantage  to  all  the  parties,  not 
only  from  the  able  assistance  they  can  have  of  counsel  in  the 
said  Arches  Court  of  Canterbury,  but  as  the  same  will  be  also 
a  more  ready  and  expeditious  way  for  the  hearing  and  finally 
determining  the  said  cause.  These  are  therefore,  at  the  desire 
of  the  said  L.  F.  to  request,  and  I  do  hereby  request  the  Right 
Honourable  Sir  Herbert  Jennery  Knight,  Doctor  of  Laws, 
Official  Principal  of  the  said  Arches  Court  of  Canterbury,  to 
decree  a  citation  or  decree  to  issue  under  seal  of  the  said  Arches 
Court  of  Canterbury,at  the  instance  of  the  said  L.  F.,and  thereby 


(n)  Juritdiclton  of  Court  under  letters  of  request,  see  anitf  Part  IV.  49T. 
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CHAP.  yii.    to  cite  the  said  W.  F.  to  appear  personally  before  him  or  his  law-" 
EccLMi^wTCAL  ^"'  surrogate,  or  other  competent  judge  in  this  behalf,  to  answer 
CopHTs.       to  the  said  L.  F.  in  his  aforesaid  cause  or  suit  of  divorce  by 
reason  of  adultery,  and  to  hear  and  determine  the  said  cause  ac- 
cording to  law.  In  witness  whereof  I  have  hereunto  set  my  hand 

and  seal,  this day  of ,  in  the  year  of  our  Lord /* 

We  rightly  and  duly  proceeding  at  the  petition  of  the  proctor 

of  the  said  L.  F.  of  the  parish  of ,  in  the  county  of , 

in  the  diocese  of  London,  and  province  of  Canterbury,  have 

decreed  W.  F,  the  lawful  husband  of  the  said  L.F.  of ,  in 

the  parish  of ,  in  the  county  of ,  and  diocese  of , 

and  province  of  Canterbury,  to  appear  in  judgment  on  the  day 
at  the  time  and  place  and  to  the  effect  hereinafter  mentioned, 
(justice  so  requiring).  We  do  therefore  hereby  authorize, 
empower,  and  strictly  enjoin  and  command  you  peremptorily  to 
cite  or  cause  to  be  cited  the  said  W.  F.  of  the  parish,  county, 
diocese,  and  province  aforesaid,  to  appear  before  us,  our  sur- 
rogate, or  some  other  competent  judge  in  this  behalf,  in  the 
Common  Hall  of  Doctors'  Commons,  situate  in  the  parish  of 
St.  Benedict,  near  Paul's  Wharf,  London,  and  place  of  judica- 
ture there,  on  the  sixth  day  after  service  of  these  presents,  if  it 
he  a  general  session,  by-day.  Court  day,  or  additional  Court 
day,  otherwise  on  the  general  session,  by-day,  Court  day,  or 
additional  Court  day  then  next  following,  at  the  hour  often  in 
the  forenoon,  and  there  to  abide  if  occasion  require  during  the 
sitting  of  the  said  Court  there,  then  and  there  to  answer  to  the 
said  L.F.  in  a  cause  of  divorce  from  bed,  board,  and  mutual  co- 
habitation, by  reason  of  adultery  by  him  committed,  and  further 
to  do  and  receive  as  unto  law  and  justice  shall  appertain  in  the 
premises,  under  pain  of  the  law  and  contempt  thereof,  at  the 
promotion  of  the  said  L.  F.  and  what  you  shall  do  or  cause  to 
be  done  in  the  premises,  you  shall  duly  certify  us,  or  our  surro- 
gate, or  some  other  competent  judge  in  this  behalf,  together 
with  these  presents.    Dated  at  London,  this day  of,  &c. 

— —  — — ,  Registen 

l^his  decree  was  duly  executed  by  showing  the  same  under 

seal  to  the  within  named  W.  F.  at  -^— -  lodgings,  at ,  in 

the  parish  of  •^— ,  in  the  county  of ,  and  by  leaving  with 

him  a  true  copy  hereof  on  the  -^-—  day  of  — -^j  one  thousand 
eight  hundred  and  — -^, 

Byrne, 

J.T. 
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G. 

Herbert  Jenner,  Knight,  Doctor  of  Laws,  Official  Principal    CHAP.  VII. 
of  the  Arches  Court  of  Canterbury,  lawfully  constituted.    To  Eccij^iAOTicrL 
all  and  singular  clerks  and  literate  persons  whomsoever  and      ^o"»t»« 


wheresoever,  in  and  throughout  the  whole  province  of  Canter-  Form  of  dc- 
^^f  greeting.    Whereas  we  have  lately  receiTcd  letters  of  of  request  in 
request  from  the  Worshipftil  Doctor  of  Laws,  Commissary  cootuf  Can- 
General  of  the  Most  Reverend  Father  in  God,  by  Divine  Pro-  terburj,  in  a 
vidence.  Archbishop  of  Canterbury,  Primate  of  all  England  7^ani.gJ"(J) 
and  Metropolitan,  in  and  throughout  the  whole  city  and  dio-  on  the  ground 
cese  of  Canterbury,  lawfully  constituted,  of  the  tenor  following,  uertM^Ing  Cncie 
to  wit :    **  Whereas  it  hath  been  represented  unto  us,  the  ""^  "*^^' 
Worshipful  Doctor  of  Laws,  Commissary  General  of  the  Most 
Reyerend  Father  in  God,  by  Divine  Providence,  Archbishop  of 
Canterbury,  Primate  of  all  England  and  Metropolitan,  in  and 
throughout  the  whole  city  and  diocese  of  Canterbury,  lawfully 
constituted,  that  A.  B.,  the  surviving  churchwarden  of  the 

parish  of ,  in  the  county  of f  and  diocese  and  province 

of  Canterbury,  doth,  by  the  aid  of  the  office  of  the  judge,  in- 
tend to  cause  a  decree  or  citation  to  issue  under  seal  of  the 
proper  Court  against  C.  D.,  and  E.  F.  otherwise  G.  F«i  falsely 
calling  herself  G.  D.,  wife  of  the  said  C.  D.  respectiTcly,  of 
the  parish  of  ,  in  the  county  of ,  to  answer  to  cer- 
tain articles,  heads,  positions,  or  interrogatories  to  be  objected 
and  administered  to  them,  touching  and  concerning  the  health 
of  their  souls,  and  lawful  correction  and  reformation  of  their 
manners  and  excesses,  and  more  especially  for  their  having 
been  guilty  of  the  foul  crime  of  incest,  at  the  voluntary  promo- 
tion of  the  said  A.  B.,  and  for  that  purpose  hath  requested  us 
to  grant  to  him  letters  of  request  that  he  may  apply  for  the 
decree  or  citation  in  that  behalf  in  the  Arches  Court  of  Can- 
terbury.   And  whereas  it  has  been  alleged,  that  the  commenc- 
ing and  prosecuting  the  said  cause  in  the  said  Arches  Court 
of  Canterbury  will  be  of  advantage  to  all  the  parties  therein, 
not  only  from  the  better  assistance  they  can  there  have  of  ad- 
vocates and  proctors,  than  in  the  Diocesan  Court  of  Canter- 
bury as  otherwise,  these  are  therefore,  at  the  special  desire  of 
the  said  A.  B.  to  request,  and  we  do  hereby  request  the  Right 
Honourable  Sir  H.  J.,  Knight,  Doctor  of  Laws,  Official  Prin- 
dpal  of  the  Arches  Court  of  Canterbury,  or  his  surrogate,  in 
this  behalf,  to  permit  a  decree  or  citation  to  issue  under  the 


(x)  JariMliction  of  Ecclesiastical  Courts  In  causes  of  DulUty  of  uwrriage,  anU,  Fart 
IV.  iS9,  488. 
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CHAP.  VII.  seal  of  the  said  Court,  against  the  said  C.  D.  and  E.  F.,  other- 
E^I.Es^sTi^L  wise  G.  F.,  falsely  calling  herself  G.  D.,  wife  of  the  said  C.  D., 
__CouRT8.       to  appear  at  a  certain  competent  time  and  place  to  be  therein 

specified,  and  then  and  there  to  answer  to  certain  articles, 
heads,  positionsj  or  interrogatories^  to  be  objected  and  admi- 
nistered to  them,  touching  and  concerning  the  health  of  their 
souls,  and  the  lawful  correction  and  reformation  of  their  man- 
ners and  excesses,  and  more  especially  for  their  having  been 
guilty  of  the  foul  crime  of  incest,  at  the  voluntary  promotion  of 
the  said  A.  B.,  and  to  hear  and  finally  determine  the  said  cause 
according  to  law.     In  witness  whereof  we  have  hereunto  set 
our  hand  and  seal,  this  ninth  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-three."   And 
whereas  at  the  petition  of  the  proctor  of  the  said  A.  B.,  and 
in  aid  of  justice,  we  have  accepted  of  the  said  letters  of  request 
and  decreed  to  proceed  according  to  the  tenor  thereof,  and  in 
pursuance  thereof  have  decreed  the  said  C.  D.  and  £.  P., 
otherwise  6.  F.,  falsely  calling  herself  G.  D.,  to  be  cited  and 
called  into  judgment,  on  the  day  at  the  time  and  place,  to  the 
efiect  and  in  manner  and  form  hereunder  written,  (justice  so 
requiring,)    we   do  therefore  hereby  authorize  and  empower 
and  strictly  enjoin  and  command  you,  jointly  and  severally, 
peremptorily  to  cite,  or  cause  to  be  cited,  the  said  C.  D.  and 
£•  F.,  otherwise  G.  F.,  falsely  calling  herself  G.  D.,  wife  of 
the  said  C.  D.,  to  appear  before  us,  our  surrogate,  or  some 
other  competent  judge  in  this  behalf,  in  the  Common  Hall  of 
Doctors'  Commons,  situate  in  the  parish  of  Saint  Benedict, 
near  Paul's  Wharf,  London,  and  place  of  judicature  there,  on 
the  sixth  day  after  they  shall  have  been  respectively  served 
with  these  presents,  if  it  be  a  general  session,  by-day,  or  addi- 
tional court  day  of  the  said  Arches  Court  of  Canterbury,  other- 
wise on  the  general  session,  by-day,  or  additional  court  day  of 
the  said  Court  then  next  following,  at  the  hour  of  ten  in  the 
forenoon,  and  there  to  abide,  if  occasion  require,  during  the 
sitting  of  the  Court,  then  and  there  to  answer  to  certain  articles, 
heads,  positions^  or  interrogatories,  to  be  objected  and  adminis- 
tered to  them  by  virtue  of  our  ofiice,  touching  their  soul's  health, 
and  the  lawful  correction  and  reformation  of  their  manners  and 
excesses,  and  more  especially  for  their  having  been  guilty  of  the 
foul  crime  of  incest ;  and  further  to  do  and  receive  as  unto 
law  and  justice  shall  appertain,  under  pain  of  the  law  and  con- 
tempt thereof,  at  the  promotion  of  the  said  A.  B.    And  what 
you  shall  do,  or  cause  to  be  done  in  the  premises,  you  shall 
duly  certify  us,  our  surrogate,  or  some  other  competent  judge 
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in  this  behalf^  together  with  these  presents.-    Dated  at  Lon-    CHAP,  vii. 
doD,  the day  of ,  in  the  year  of  our  Lord .  Ecc'^lemIsti'cIl 


-,  Register.       _^"^^*v 


ISeaL] 

l^Tke  form  of  certificate  and  affidavit  of  service  is  similar  in  substance 
and  to  the  effect  mentioned  in  other  decrees.'] 

H. 
Herbert  Jenner^  Knight,  Doctor  of  Laws,  Official  Principal  Form  of  decree 
of  the  Arches  Court  of  Canterbury,  lawfully  constituted,  to  all  J^clVfrrm^iV/' 
and  singular  clerks  and  literate  persons  whomsoever  and  where-  Arches  Court 
soever  in  and  throughout  our  whole  province  of  Canterbury,  againit  rmims- 
greeting.     Whereas  we  have  lately  received  letters  of  request  ^"  ^^}\  "'']" 

from  the  Worshipful ,  Master  of  Arts,  Commissary  for  incomi- 

of  the  Honourable  and  Right  Reverend  Father  in  God,  by  "^"^^'  ^""^  ^^^ 

divine  permission.  Lord  Bishop  of ,  in  and  throughout  the 

whole  archdeaconry  of ,  in  the  diocese  of lawfully 

constituted,  of  the  tenor  following:  ''Whereas  Y.  Z.  is  desirous 
voluntarily  to  promote  the  office  of  the  judge  against  L.  M.  in 

the  county  of ,  and  archdeaconry  and  commissaryship  of 

,  touching  and  concerning  his  souVs  health  and  the  law- 
ful correction  and  reformation  of  his  manners  and  excesses,  but 
more  especially  for  the  crime  of  fornication  or  incontinence,  for 
profane  cursing  and  swearing,  indecent  conversation,  drunken- 
ness and  immorality,  and  for  neglect  of  divine  service  on  divers 
Sundays :     And   whereas  application  has  been  made  to  us 

,  Master  of  Arts,  Commissary  of  the  Honourable 

and  Right  Reverend  Father  in  God  ^  by  divine  permis- 
sion. Lord  Bishop  of ,  in  and  throughout  the  whole  arch- 
deaconry of f  in  the  diocese  of ,  lawfully  constituted, 

to  grant  letters  of  request  to  you,  in  order  that  the  said  pro- 
ceedings may  be  promoted  and  prosecuted  in  the  Arches 
Court  of  Canterbury :  And  whereas  matters  of  difficulty  may 
arise  wherein  the  parties  may  require  the  aid  and  advice  of 
civilians  or  counsel  learned  in  the  law  practising  in  the  Arches 
Court :  Now  we  the  said ,  Master  of  Arts,  the  com- 
missary aforesaid,  do  hereby  request  you  the  Right  Honour- 
able Sir  Herbert  Jenner,  Knight,  Doctor  of  Laws,  Official 
Principal  of  the  Arches  Court  of  Canterbury  lawfully  consti- 
tutedi  your  surrogate,  or  some  other  competent  judge  in  this 
behalf^  by  virtue  of  your  office^  to  cite  the  said  L.  M.  of  the 


(y)  See  as  to  jurisdiction  of  Court  in  matters  of  this  kind,  ante,  Pari  IV.  477,  478. 
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CHAP.  Vli.  parish  of  — *«-,  aforesaid,  that  he  appear  before  you,  your  aur- 
EojLEsiASTicAL  ^^S^^»  or  soDie  other  competent  judge  in  this  behalf^  to  answer 
CouBTs.  to  certain  articles  or  interrogatories  to  be  exhibited  against  and 
administered  to  him  touching  and  concerning  his  soul's  health 
and  the  lawful  correction  and  reformation  of  his  manners  and 
excesses^  but  more  especially  for  the  crime  of  fornication  or 
incontinence,  for  profane  cursing  and  swearing,  indecent  con- 
versation, drunkenness  and  immoraUty,  for  his  lewd  and  profli* 
gate  life  and  conversation,  and  for  neglect  of  divine  service  on 
divers  Sundays,  and  to  hear  and  determine  the  said  cause  or 
business  as  unto  law  and  justice  shall  appertain,  at  the  voluntary 
promotion  of  the  said  Y.  Z."    And  whereas  the  said 


,  Master  of  Arts,  Commissary  aforesaid,  bath  thereby 

requested  us  to  take  cognizance  of  the  said  cause  and  to  decree 
a  citation  to  issue  under  seal  of  the  Arches  Court  of  Canter- 
bury to  the  effect  hereinafter  mentioned:    And  whereas  the 

Worshipful ,  Doctor  of  Laws,  our  surrogate  lawfully 

appointed,  hath  at  the  petition  of  the  proctor  of  the  said  Y.  Z. 
and  in  the  aid  of  justice  accepted  the  said  letters  of  request 
and  decreed  to  proceed  according  to  the  tenor  thereof,  and  in 
pursuance  thereof  hath  decreed  the  said  Reverend  L.  M •  afore- 
said, by  virtue  of  our  office,  to  be  cited  and  called  to  appear  in 
judgment,  on  the  day,  at  the  time  and  place,  and  to  the  effect^ 
and  in  manner  and  form  hereinafter  mentioned  (justice  so  re- 
quiring). We  do  therefore  hereby  authorize,  empower,  and 
strictly  enjoin  and  command  you  jointly  and  severally  peremp- 
torily to  cite  or  cause  to  be  cited  the  said  Reverend  L.  M. 

of  the  parish  of ,  in  the  county  of ,  and  archdeaconry 

and  commissaryship  of ,  in  the  diocese  of ,  and  pro- 
vince of  Canterbury,  to  appear  before  us,  our  surrogate,  or 
some  other  competent  judge  in  this  behalf,  in  the  Common 
Hall  of  Doctors'  Commons,  situate  in  the  parish  of  St.  Bene- 
dict, near  Paul's  Wharf,  London,  and  place  of  judicature  there, 
on  the  sixth  day  after  service  of  these  presents,  if  it  be  a  ge- 
neral session,  by-day,  caveat  day,  or  additional  Court  day, 
otherwise  on  the  general  session,  by-day,  caveat  day,  or  addi- 
tional Court  day  then  next  following,  at  the  hour  of  ten  o'clock 
in  the  forenoon,  and  there  to  abide  if  occasion  require  during 
the  sitting  of  the  said  Court  there,  then  and  there  to  answer  to 
certain  articles  or  interrogatories  to  be  exhibited  against  and 
administered  to  him  touching  and  concerning  his  soul's  health 
and  the  lawful  correction  and  reformation  of  his  manners  and 
excesses,  but  more  especially  for  the  crime  of  fornication  or 
incontinence,  for  profane  cursing  and  swearing,  indecent  con- 
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rersation,  drankenness,  and  immorality,  for  his  lewd  and  pro-    CHAP.  Vli. 
fligate  life  and  conversation^  and  for  neglect  of  divine  service  EccLuiltricAL 
on  divers  Sundays,  (2r)  and  further  to  do  and  receive  as  unto  law  . 
and  justice  shall  appertain,  under  pain  of  the  law  and  contempt 

thereof,  at  the  voluntary  promotion  of  the  said . 

And  what  you  shall  do  or  cause  to  be  done  in  the  premises 
you  shall  duly  certify  us,  our  surrogate,  or  some  other  compe- 
tent judge  in  this  behalf,  together  with  these  presents.     Dated 

at  Londoni  the day  of ,  in  the  year  of  our  Lord    '  '  , 

-,  Register, 


This  decree  was  personally  served  on  the  within  named  Re-  Certificate  of 

verend ,  Rector  of  the  parish  of ,  in  the  county  ^^,''^"''^ 

of ,  by  showing  the  same  under  seal  to  him,  and  by  leav- 
ing with  him  a  true  copy  hereof,  in  the  office  of ,  Doc- 


tors' Commons,  in  the  City  of  London,  on  the 
in  the  year  of  our  Lord ,  by  me. 


day  of 


I. 

by  divine  permission,  Bishop  of  London,  to  all  and  Form  of  ctta- 

sinffular  clerks  and  literate  persons  whomsoever  and  whereso-  *!°"  ^"  «*  ^.®"; 

.  ii  I  ti».  i.-r,  Mttory  Court  of 

ever  m  and  throughout  our  whole  diocese  of  London,  greet-  London,  in  a 
ing:    We  do  hereby  authorize,  empower  and  strictly  enjoin  ^Zt*orww!(^ 
and  command  you  jointly  and  severally  peremptorily  to  cite  or 

cause  to  be  cited  J.  J.  of ,  in  the  parish  of ,  in  the 

county  of ,  within  our  diocese  of ,  to  appear  before 

the  Worshipful ,  Doctor  of  Laws,  our  Vicar-General  and 

Official  Principal  of  our  Consiatorial  and  Episcopal  Court  of 
London  lawAiUy  constituted,  his  surrogate,  or  some  other  com- 
petent judge  in  this  behalf,  in  the  Common  Hall  of  Doctors' 
Commons,  situate  in  the  parish  of  Saint  Benedict,  near  PauFs 

Wharf,  London,  and  place  of  judicature  there,  on  the day 

after  he  shall  have  been  served  with  these  presents,  if  it  be  a 
general  session,  by-day,  or  additional  Court  day  of  our  said 


(x)  Uiing  the  porch  of  the  said  chorch 
of  the  said  parish  as  a  stable  and  fodder- 
ing cattle  therein,  and  turninff  oat  swine 
iBto  the  said  chorchjard;  for  refusing 
the  nse  of  the  said  church  for  vestry  nieet- 
iogt  lawfolly  called;  for  conrerting  to 
his  own  use  and  profit  the  lead  on  the 
roof  of  the  chancel  of  the  said  charch ; 
ibr  refosing,  and  neglecting,  and  delaying 
to  bvptixe  or  christen  divers  children  of 


his  parishioners;  for  refusing  and  neg- 
lecting to  bory  sundry  corpses ',  and  for 
reqoirine  illegal  fees  to  be  paid  to  him 
for  baptisms  and  burials. 

(a)  See  ante,  Part  IV.  47S,  as  to  juris- 
diction of  Ecclesiastical  Courts  in  cases 
of  disturbance  of  pews  ;  as  to  rights  and 
injuries  to  in  general,  ante.  Part  I.  208  to 
910,  394 ;  and  see  form  of  devise  of^  id, 
363,  in  note. 
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CHAP.  VII.    Consistorial  and  Episcopal  Court  of  London  ;  otberwise  on  the 
EccVes"  CTicAL  general  session,  by-day,  or  additional  Court  day  of  our  said 

Court  then  next  ensuing,  at  the  hour  of  the  sitting  of  the 
Court,  and  there  to  abide,  if  occasion  require,  during  its  con- 
tinuance, then  and  there  to  answer  to  J.  J.  B.,  of  the  parish  of 

,  in  the  county  of ,  in  a  certain  cause  of  perturbation 

of  seat  or  pew  in  the  parish  church  of aforesaid ;  and 

further  to  do  and  receive  in  this  behalf  as  unto  law  and  justice 
shall  appertain,  under  pain  of  the  law  and  contempt  thereof, 
at  the  promotion  of  the  said  J.  J.  B.,  and  what  you  shall  do  or 
cause  to  be  done  in  the  premises  you  shall  duly  certify  our 
vicar  general  and  official  principal  aforesaid,  his  surrogate  or 
other  competent  judge  in  this  behalf,  together  with  these  pre- 
sents.    Dated  at  London  the day  of ,  in  the  year  of 

our  Lord ,  and  in  the year  of  our  translation. 

[Seal'\  Proctor. 


Citation  in  tlie 
Consistory 
Court  of  Lon- 
don for  cburcli- 
rate  (6)  in  a 
suit  promoted 
by  churchwar- 
dens against 
parishioners. 


K. 

by  divine  permission.  Bishop  of  London,  to  all  and  sin- 
gular clerks  and  literat  epersons  whomsoever  and  wheresoever 
in  and  throughout  our  whole  diocese  of  London,  greeting :  We 
do  hereby  authorize,  empower  and  strictly  enjoin  and  com- 
mand you  jointly  and  severally  peremptorily  to  cite  or  cause  to 
be  cited  M.  F.  and  C.  F.  respectively  parishioners  and  inhabit 
tants  of  the  parish  of ,  in  the  county  of ,  and  dio- 
cese of ,  to  appear  personally  or  by  their  proctor  or 


proctors  duly  constituted,  before 


our  vicar-general  and 


official  principal  of  our  Consistorial  and  Episcopal  Court  of 
lawfully  constituted,  his  surrogate,  or  some  other  com- 
petent judge  in  this  behalf,  in  the  Common  Hall  of  Doctors' 
Common,  situate  in  the  parish  of  Saint  Benedict,  near  Paul's 
Wharf,  London,  and  place  of  judicature  there,  on  the  third 
day  after  they  shall  have  been  served  with  this  citation,  if  it 
shall  be  a  general  session,  by-day,  or  extra  Court  day  of  our 
said  Court,  or  otherwise  on  the  general  session,  by-day,  or 
extra  Court  day  then  next  following,  at  the  hour  of  ten  o'clock 
in  the  forenoon,  and  then  to  exhibit,  if  occasion  require,  during 
the  sitting  of  the  said  Court,  then  and  there  to  answer  to 
H.  G.  and  C.  G.,  the  churchwardens  of  the  aforesaid  parish 
of ,  in  the  county  of  and  diocese  aforesaid,  in  a  certain 


(b)  See  anU,  Part  II.  793,  795,  as  to 
mandamus  for  making  or  enforcing  pay- 
ment of  chnrch  rates ;  and  ante^^  Part  IV. 


472,  491»  as  to  jurisdiction  of  Ecclesiastic 
cal  Courts  over. 
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cause  of  subtraction  of  church  rate  or  church  rates,  and  fur-    CHAP.  vil. 
ther  to  do  and  receive  as  unto  law  and  justice  shall  appertain,  e^^e^^^^ical 
under  pain  of  the  law  and  contempt  thereof,  at  the  promotion       Courts. 
of  the  said  Hi  G.  and  C.  G. ;  and  what  you  shall  do  or  cause  to 
be  done  in  the  premises  you  shall  duly  certify  our  vicar-general 
and  oflScial  principal  aforesaid,  his  surrogate,  or  some  other 
competent  judge,  in  this  behalf,  together  with  these  presents. 
Dated  at ,  the day  of ,  in  the  year  of  our  Lord 


Proctor,    (l.  s.) 


The  form  of  certificate  and  aflSdavit  of  service  is  similar  in 
substance  and  to  the  effect  set  forth  in  other  citations. 

L. 

William,  by  Divine  Providence,  Archbishop  of  Canterbury,  Form  of  decree 
Primate  of  all  England  and  Metropolitan.     To  all  and  singular  1°  *  i««««nen. 
Clerks  and  literate  persons  whomsoever  and  wheresoever  in  tn^  the  parties 
and   through   our  whole  province  of  Canterbury,  greeting.  fribarion"toa 
Whereas  the  Right  Honourable  Sir  Herbert  Jenner,  Knight,  deceased'a  cf- 
Doctor  of  Laws»  Master,  Keeper,  or  Commissary  of  our  Pre-  had  died  intes- 
rogative  Court  of  Canterbury,  lawfully  constituted,  rightly  and  *■*?» '°  appear 
duly  proceeding  in  a  certain  cause  or  business  of  proving  by  ceedingsinsuch 
witnesses  in  solemn  form  of  law  the  true  and  original  last  will  ^"'^* 

and  testament  of  A.  B.,  late  of ,  in  the  county  of , 

deceased,  which  was  promoted  by  C.  D.,  the  executor  named 
in  the  said  will,  against  £.  F.  the  natural  and  lawful  brother  and 
one  of  the  next  of  kin  of  the  said  deceased,  at  the  petition  of  the 
proctor  of  the  said  C.  D.,  alleging  that  G.  H.  is  the  natural 
and  lawful  sister  and  one  of  the  next  of  kin  of  the  said  de- 
ceased, and  besides  the  said  E.  F.  the  only  person  entitled  in 
distribution  to  his  personal  estate  and  effects  in  case  he  had 
died  intestate,  hath  decreed  the  said  G.  H.  to  be  cited,  intimat- 
ed,  and  called  to  appear  in  judgment  on  the  day  at  the  time 
and  place  to  the  effect  and  in  manner  and  form  following,  jus- 
tice so  requiring.  We  do  therefore  hereby  authorize  and  em* 
power  and  strictly  enjoin  and  command  you  jointly  and  seve« 
rally  peremptorily  to  cite  or  cause  to  be  cited  the  said  G.  H., 
by  showing  her  the  original  decree  under  seal,  and  by  leaving 
with  her  a  true  copy  hereof,  that  she  appear  personally,  or  by 
her  proctor  duly  constituted,  before  our  master,  keeper,  or 
commissary  aforesaid,  his  surrogate,  or  some  other  competent 
judge,  in  this  behalf,  in  the  Common  Hall  of  Doctors*  Commons, 
situate  in  the  parish  of  Saint  Benedict,  near  Paul's  Wharf, 

VOL.  IV.  M 
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CHAP,  vii,   London,  and  place  of  judicature  there^  in  the  caveat  day  after 

F^L^AwKAi-  Trinity  term,  to  wit, ,  the next  eniuing,  and  abo  the 

CouttTs.  every  other  Court  day,  then  and  there  to  see  and  hear  all  and 
every  the  judicial  acts,  matters,  and  things,  needful  and  by  law 
required  to  be  done  and  expedited  in  and  about  the  preroisea, 
until  a  definitial  sentence  in  writing  shall  be  read,  signed*  pro- 
mplged,  and  given,  or  until  a  final  interlocutory  decree  shall 
be  made  and  interposed  in  the  said  cause  or  business,  if  she 
shall  think  it  for  her  interest  so  to  do^  and  further  to  do  and 
receive  as  unto  law  and  justice  shall  appertain,  under  pain  of 
the  law  and  contempt  thereof,  at  the  promotion  of  the  said  C. 
D. ;  and  moreover  that  you  intimate  or  cause  to  be  intimated 
to  the  said  G.  H.  unto  whom  by  virtue  of  these  presents  we 
so  intimate,  that  if  she  do  not  appear  on  the  day,  at  the  time 
and  place,  to  the  effect  and  in  manner  and  form  aforesaid  men- 
tioned, or  on  appearing  do  not  show  good  and  sufficient  cause 
concludent  in  law  to  the  contrary,  our  master,  keeper,  or  com^ 
missary  aforesaid,  his  surrogate,  or  some  other  competent  judge 
in  this  behalf,  doth  intend  to  proceed  and  will  proceed  to  do 
and  expedite  all  and  singular  such  judicial  acts,  matters,  and 
things  as  may  be  needful  and  by  law  required  to  be  done  and 
expedited  in  and  about  the  premises,  to  the  giving  and  pro- 
nouncing a  definition  sentence  in  writing,  or  making  and  inter- 
posing a  final  interlocutory  decree  in  the  said  cause  or  business, 
the  absence  or  rather  contumacy  of  her  the  said  G.  H.,  so 
cited  and  intimated  in  anywise  notwithstanding,  and  what  you 
shall  do  or  cause  to  be  done  in  the  premises  you  shall  duly 
certify  our  master,  keeper,  or  commissary  aforesaid,  his  surro- 
gate, or  some  other  competent  judge  in  this  behalf,  together 

with  these  presents.    Given  at  London  the day  of , 

and  in  the year  of  our  translation. 

CD.       ^  ^ 

J.J.    tP'p"*y 

W.F.G.J^^e^**^" 

The  form  of  certificate  and  affidavit  of  service  is  similar  to 
that  observed  on  other  decrees. 


M. 

Form  of  proxy       Whereas  there  is  now  depending  in  the  Prerogative  Court 
appointing  a      q{  Canterbury  a  certain  cause  or  business  of  proving  in  solemn 

proctor  to  pro-     -,  ^  ,         "       ,  .«        ,  #i    a     t>     i  i» 

pound  the  will    lOfm  01  law  the  last  Will  and  testament  of  A.  B.,  late  of ^ 

^^oJ^Mt  ^^  *®  county  of ,  deceased,  promoted  and  brought  by 

of  an  executor. 
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C.  D.  the  sole  executor  named  in  the  said  m\\,  on  the  one  part,    chap.  Vli. 
against  E.F.  the  brother,  and  one  of  the  next  of  kin  of  the  said  e^"^;*^^^",!,!!!, 
deceased,  on  tlie  other  part.  Courts. 

Now  know  all  men  by  these  presents,  that  I,  the  said  C.  D., 
for  divers  good  causes  and  considerations  me  thereunto  spe- 
cially moving,  have  nominated,  constituted  and  appointed,  and 
do  hereby  nominate  and  appoint  Y.  Z.  notary  public,  and  one 
of  the  procurators  exercent  of  the  Arches  Court  of  Canter- 
bury, or  in  his  absence  any  other  proctor  of  the  said  Court, 
to  be  my  true  and  lawful  proctor,  for  me  and  in  my  name  to 
appear  before  the  Right  Honourable  Sir  Herbert  Jenner, 
Kuight,  Doctor  of  Laws,  Master,  Keeper  or  Commissary  of 
the  Prerogative  Court  of  Canterbury,  lawfully  constituted,  his 
Surrogate,  or  any  other  competent  judge,  in  this  behalf;  and 
to  exhibit  this  my  proxy,  and  pray  and  procure  the  same  to  be 
admitted,  and  for  me  and  in  my  name,  in  virtue  thereof,  to 
confess  the  interest  of  the  said  E.  F.,  (to  wit,)  that  he  is  the 
natural  and  lawful  brother  and  one  of  the  next  of  kin  of  the 
said  A.  B.,  the  party  in  the  said  cause  deceased ;  and  in  case 
the  validity  of  the  said  last  will  and  testament  of  the  said  de- 
ceased should  be  opposed,  to  propound  the  same  in  solemn 
form  of  law,  and  to  give  an  allegation  or  allegations  in  writing 
on  ntj  part  and  behalf,  and  procure  such  allegation  or  allega- 
tions to  be  admitted,  and  the  answers  of  the  said  £•  F.  to  be 
given  thereto  on  oath,  produce  witnesses,  and  procure  them  to 
be  received,  sworn,  and  examined  thereon,  and  publication  of 
their  sayings  and  depositions  decreed ;  to  receive  an  allegation 
or  allegations,  if  any  be  given,  on  the  part  and  behalf  of  the 
said  E.  F. ;  see  witnesses  produced,  sworn,  and  examined 
thereon,  and  publication  of  their  sayings  and  depositions  de- 
creed; and  abo,  if  necessary,  to  give  a  further  allegation 
or  allegations  in  writing  on  my  behalf,  produce  witnesses, 
and  procure  them  to  be  received,  sworn  and  examined  thereon, 
and  publication  of  their  sayings  and  depositions  decreed ;  and 
pray  and  procure  the  cause  to  be  assigned  for  sentence  on 
the  first  and  second  assignations,  and  generally  throughout 
the  cause  on  my  behalf  to  do  whatever  may  be  needful  for 
procuring  a  definitive  sentence  or  final  decree  in  the  said  cause, 
pronouncing  for  the  force  and  validity  of  the  said  will ;  giving 
and  hereby  granting  unto  my  said  proctor  full  power  and 
authority  to  appoint  one  or  more  substitute  or  substitutes  for 
any  or  either  of  the  above  purposes.  And  what  my  said 
proctor,  his  substitute,  or  either  of  them,  shall  lawfully  do  or 
cause  to  be  done  in  or  about  the  premises  on  my  part  and 

M  2 
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CHAP.  VII.    behair,  I  do  hereby  prombe  to  ratify,  allow  and  confirm.    In 
Ecclesiastical  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 

-■^^^'^"'       day  of ,  A.  D. . 

Signed,  sealed,  and  delivered )  r^  t\   t      \ 

•     J.1  J*  J"  ^«  -LI.  (L.S.) 

m  the  presence  of  us,  y  ^ 

John  Thomas. 
Thomas  Thomas. 

N. 

Formofproiy        Whereas  A.  B.,  late  of ^  in  the  county  of ,  dc- 

^^^^ooan-  Pft'ted  this  life  some  time  since,  having  first  made  and  executed 

test  the  validity  a  pretended  last  will  and  testament,  bearing  date  the day 

of-^ ^  ^^^  jjj  thej-ein  name  C.  D.  executor:  and  whereas 

the  undersigned  E.  F.  is  the  natural  and  lawful  brother  and 
one  of  the  next  of  kin  of  the  said  deceased  : 

Now  know  all  men  by  these  presents,  that  I,  the  above- 
named  E.  F.,  for  divers  good  causes  and  considerations  me 
thereunto  especially  moving,  do  hereby  nominate,  constitute, 
and  appoint  L.  M.  notary  public,  of  Doctors'  Commons,  Lon- 
don, one  of  the  procurators  exercent  in  the  Arches  Court  of 
Canterbury,  or  in  his  absence  any  other  proctor  of  the  said 
Court,  to  be  my  true  and  lawful  proctor,  for  me  and  in  my 
name  and  on  my  behalf  to  appear  before  the  Right  Honourable 
Sir  Herbert  Jenner,  Knight,  Doctor  of  Laws,  Master,  Keeper 
or  Commissary  of  the  Prerogative  Court  of  Canterbury,  law- 
fully constituted,  his  Surrogate,  or  some  other  competent  judge, 
in  this  behalf,  to  exhibit  this  my  proxy,  and  pray  and  pro- 
cure the  same  to  be  admitted ;  and  in  virtue  thereof  to  pray  an 
answer  to  my  interest  as  being  the  natural  and  lawful  brother, 
and  one  of  the  next  of  kin  of  the  said  deceased ;  and  to  declare 
I  oppose  the  pretended  will  of  the  said  deceased,  bearing  date 
as  aforesaid  as  pretended,  to  receive  an  allegation  or  allegations 
propounding  the  same,  see  witnesses  produced  thereon,  admi- 
nister interrogatories  to  them,  and  publications  of  their  sayings 
and  depositions  had  and  decreed ;  and  if  need  be  or  occasion 
require  to  give  an  allegation  or  allegations  on  my  behalf,  see 
witnesses  produced,  sworn  and  examined  thereon,  publication 
of  their  sayings  and  depositions  had  and  decreed,  and  gene- 
rally and  otherwise  to  do  and  perform  all  such  other  acts, 
matters,  and  things  as  may  be  needful  and  necessary  in  and 
about  the  premises,  as  my  said  proctor  or  proctors,  his  or 
their  substitute  or  substitutes,  may  consider  necessary  towards 


(c)  As  to  entering  caveat  to  contest  validity  of  a  will,  see  oiit^  Part  IV.  50f,  503. 
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procuring  a  definitive  sentence  or  final  decree  to  be  made  and    CHAP.  vil. 
interposed  herein ;  and  I  hereby  give  full  power  and  authority  ecclmiasticIl 
for  my  said  proctor  to  appoint  one  or  more  substitute  or  sub-       ^Q""^^* 
stitutes  at.  pleasure^  to  revoke  the  same  and  appoint  anew ; 
hereby  promising  to  ratify,  allow  and  confirm  all  and  whatso^ 
ever  my  said  proctor,  his  substitute  or  substitutes,  shall  do 
herein.    In  witness  whereof  I  have  hereunto  set  my  hand  and 

seal,  this day  of ,  a.  d. . 

Signed,  sealed,  and  delivered  ^ 

by  the  said  E.  F.,  in  the  V  E.  F.  (l.s.) 

presence  of  us,  \ 

James  Thomson. 
Henry  Thomson. 
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CHAP.  vir. 

Pbacticbim  qp  allegations  AND  LIBELS,  AND  PLEAS  AND  THEIR 

CouBTS.  REQUISITES. 

In  allegations^  and  in  fact  in  all  pleas  given  in  the  Ecclesias- 
tical Court,  it  b  required  to  be  as  concise  and  pertinent  as  the 
facts  and  circumstances  to  be  pleaded  will  allow ;  otherwise  a 
great  deal  of  irrelevant  statement  and  evidence  might  be  intro- 
duced into  a  cause,  without  the  least  benefit  to  either  party, 
and  which  would  also  tend  to  add  considerably  to  the  expense, 
the  mode  of  examination  adopted  and  pursued  in  these  Courts 
being  by  written  depositions ;  it  is  therefore  evident,  for  the 
sake  of  justice,  as  also  to  avoid  increasing  the  expense,  that 
great  care  should  be  taken  in  preparing  allegations^  libels^  and 
other  pleas.  It  would  be  but  of  little  utility  to  set  forth  any 
distinct  or  definite  precedent,  nor  could  any  regular  form  be 
established  as  a  precedent^  seeing  that  every  case  may,  and 
possibly  does,  present  some  new  feature,  that  requires  to  be 
pleaded  or  stated  different  to  former  cases,  yet  the  formal  parts 
of  pleading  that  is  observable  in  allegations,  libels,  and  pleas 
in  these  Court,  are  generally  adhered  to.  Allegations,  libels, 
and  other  pleas,  after  having  been  drawn  and  prepared  by  the 
proctor  in  the  cause,  are  (with  two  or  three  exceptions)  sub- 
mitted to  and  settled  by  the  advocates  practising  in  the  Eccle- 
siastical Courts,  and  the  original  plea  is  signed  by  the  advocate 
so  settling  the  same  prior  to  its  being  brought  into  Court  by 
Technical  plead-  the  proctor  in  the  cause.  The  technical  terms  applied  to  the 
j^ArUi^'^i'  forms  of  pleading  in  the  Ecclesiastical  Courts  maybe  stated 
Allegations';  4.  generally  to  consist  of  three,  namely,  the  libel,  articles,  or 
Act  on  petition,  allegation.    (There  is  also  a  fourth,  namely,  by  act  on  petitio7i.) 

The  plaintiff* 's  or  defendant's  proctor,  on  bringing  his  plea  into 
Court,  delivers  a  copy  thereof  to  the  adverse  party's  proctor, 
and  the  original  is  thereupon  deposited  and  remains  upon  re- 
cord in  the  registry,  and  is  accessible  to  the  practitioners  in  the 
cause,  and  also  to  the  examiner  of  the  Court  for  the  pur- 
pose of  his  taking  the  depositions  of  the  witnesses  to  the  facts 
and  circumstances  therein  pleaded. 
Answers.  I'he  answers  on  oath  of  the  plaintiff  or  defendant  (as  the 

case  may  be)  to  the  pleas  are  also  brought  in  and  deposited 
in  the  registry  of  the  Court  in  which  the  suit  is  pending,  and 
an  office  copy  thereof  almost  invariably  is  obtained  by  the  ad- 
verse party. 
Interrogatories.       The  interrogatories,  by  way  of  cross-examining  the  witnesses, 

are  likewise  deposited  in  the  registry  by  the  examiner,  to  whom, 
in  the  first  instance,  they  are  delivered,  and  an  office  copy  of 
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them  ako  can  be  obtained  at  the  conclusion  of  the  cause ;  but    CHAP.  til. 
in  general  a  private  cop^  of  such  interrogatories  is  furnished  EettMtA^icAi, 
by  the  proctor  after  publication  of  the  evidence  taken  in  the       CtvBrtt. 
cause  baa  been  decreed. 

The  flowing  forma  annexed  hereto  consist  of,  Anaij^us  of 

First.  A  eonmon  eondidit  or  aUegaiton^  pro]>onnding  a  will 
on  iMiImlf  of  an  execntor. 

Second.  An  allegation  on  behalf  of  the  next  of  kin  contesting 
the  vnU,  denying  the  capacity  of  the  deceased,  or  that  he  was  of 
sowidneBs  of  mind^ 

Thirds  A  responsive  allegation  thereto  on  behalf  of  the  et^ 
ecolora,  pleading  capacity  and  rational  acts,  ftc.  performed  by 
the  dttceafaed^r 

Fourth.  An  allegation  in  the  Prerogative  Court  of  Canter- 
tHsnrjj  fading  the  inlereat  of  a  party  to  share  in  distribution 
of  an  iBlealate's  effects. 

KAh.  An  etllegation  in  the  Prerogative  Court  of  Canterbury, 
objeeting  to  an  inventory  and  act,  delivered  in  on  oath  by  the 
exeeuleitt  of  a  wilt. 

Sixth.  A  libel  in  the  Arches  Court  of  Canterbury  on  behalf 
of  a  legettee  against  an  executor  for  payment  of  legacy. 

Seventh.  A  libel  in  the  Arches  Court  of  Canterbury  on 
behcdf  of  a  wife  against  her  husband,  for  a  divorce  on  the 
ground  of  adultery. 

Eighth.  Article  in  the  Arches  Court  of  Canterbury,  for 
mtUity  of  marriage  by  reason  of  incest. 

Nintlt.  Article  in  the  Arches  Court  of  Canterbury,  to  de^^ 
prive  a  clergyman  of  his  benefice,  by  reason  of  immorality ,  in- 
continence,  &c. 

Tenth.  A  libel  in  the  Consistory  Court  of  London,  for  j^^r- 
turbation  of  a  seat  or  pew. 

Eleventh.  A  libel  in  the  Consistory  Court  of  London,  at  the 
suit  of  churchwardens,  against  a  parishioner,  for  church  rate. 

In  the  Prerogative  Court  of  Canterbury. 

On  the  caveat  day  after  Trinity  Term,  (to  wit)  the l.Formofconi- 

day  of ,  one  thousand  eight  hundred  and .     ^**Xgation, 

(2    £\      ^  pleading  the 

^  ^*     f  execation  of  a 

against  }  will  bv  a  dc- 

1^  w   W  ceased  petton. 

A  business  of  proving,  in  solemn  form  of  law,  by  good 
and  sufficient  witnesses,  the  last  will  and  testament  of 
W.  G.,  late  of  B.  P.,  in  the  county  of  — ,  deceased  5 
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CHAP.  VII.  promoted  and  brought  by  M.  W.,   the   executrix 

^Tm/awi^l  therein  named,  against  C.  Q.,  the  natural  and  lawful 

CouBTs.  sister  and  only  next  of  kin  of  the  said  deceased. 

On  which  day  Y.  Z.,  in  the  name  and  as  the  lawful  proctor 
of  the  said  M.  W.,  party  in  this  cause,  exhibited  the  true  and 
original  last  will  and  testament  of  the  said  W.  G«,  deceased, 
now  remaining  in  the  registry  of  this  Court,  annexed  to  an  affi- 
davit of  his  said  parties  as  to  scripts,  and  marked  with  the  letter 
A.,  the  said  will  beginning  thus,  '^  "  ending  thus, 

"         •  "  and  thus  subscribed,  « 

and  by  all  better  and  more  effectual  ways  and  means,  and  me- 
thods, and  to  all  intents  and  purposes  in  the  law  whatsoever, 
which  may  be  most  beneficial  and  effectual  for  his  said  parties 
said,  alleged,  and  in  law  articulately  propounded,  as  follows, 
(to  wit). 

First.  That  the  said  W.  G.,  the  party  in  this  cause  deceased, 
having  a  mind  and  intention  to  make  and  execute  his  last  will 
and  testament  in  writing,  and  thereby  to  settle  and  dispose  of 
his  estate  and  effects,  did  give  directions  and  instructions  for 
the  making  and  drawing  thereof;  and  pursuant  and  agreeably 
to  such  directions  and  instructions,  the  very  will  pleaded  and 
propounded  in  this  cause  on  the  part  and  behalf  of  the  said 
M.  W.,  and  marked  with  the  letter  A.,  beginning,  ending,  and 
subscribed  as  aforesaid,  was  drawn  up  and  reduced  into  writ- 
ing ;  and  after  it  was  so  drawn  up  and  reduced  into  writing, 
the  same  was  all  read  over  audibly  and  distinctly  to  or  by  the 
said  deceased,  who  well  knew  and  understood  the  contents 
thereof,  and  liked  and  approved  of  the  same;  and  in  testimony 
of  such  his  good  liking  and  approbation,  he  the  said  deceased 

did,  on  or  about  the  day  of ,  one  thousand  eight 

hundred  and ,  being  the  day  of  the  date  of  the  said  will, 

set  and  subscribe  his  name  and  affix  his  seal  thereto,  in  man- 
ner and  form  as  now  appears  thereon;  and  did  publish  and 
declare  the  same  as  and  for  his  last  will  and  testament,  in  the 
presence  and  hearing  of  divers  credible  witnesses,  who,  or  at 
least  three  of  whom,  did  in  his  presence,  at  his  request,  and  in 
the  presence  of  each  other,  severally  set  and  subscribe  their 
names  as  witnesses  to  the  due  execution  thereof,  in  manner 
and  form  as  now  appears  thereon ;  and  he  the  said  deceased 
did  in  and  of  his  said  will  nominate  and  appoint  the  said  M. 
W.  sole  executrix ;  and  did  give,  will,  bequeath,  devise,  dis- 
pose, and  do  in  all  things  as  in  the  said  will  is  contained,  and 
was  at  and  during  all  and  singular  the  premises  of  perfect, 
sound  and  disposing  mind,  memory  and  understanding,  and 
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well  knew  and  understood  what  he  said  and  did,  and  what  was    chap.  vii. 
said  and  done  in  his  presence,  and  talked  and  discoursed  ra-  ]^^^7a*stical 
tionaUy  and  sensibly,  and  was  fully  capable  of  giving  instruc-       Courib. 
tions  for  and  of  making  and  executing  his  will,  or  of  doing  any 
other  serious  or  rational  act  of  that  or  the  like  nature,  requir- 
ing thought,  judgment  and  reflection;   and  this  was  and  is 
true,  public  and  notorious ;  and  so  much  the  said  C.  Q.,  the 
other  party  in  this  cause,  doth  know  or  hath  heard,  and  in  his 
conscience  believes  and  hath  confessed  to  be  true ;  and  the 
party  proponent  doth  allege  and  propound  every  thing  in  this 
and  the  subsequent  articles  of  this  allegation  contained  jointly 
aad  severally. 

Second.  That  all  and  singular  the  premises  were  and  are 
true,  and  so  forth. 

In  the  Prerogative  Court  of  Canterbury.  fhe  pSluve' 

On  the  first  session  of  Michaelmas  Term,  (to  wit,)  Fri-  Court  on  behalf 

day  the  sixth  day  of  November,  in  the  year  of  our  of  the"cceMed, 

Lord  18 — .  contesting  the 

m.  vahditj  of  a 

C.  Q,    i  will,  (a) 

against  r 
M.W.) 

On  which  day  R.,  in  the  name  and  as  the  lawful  proctor  of 
C.  Q.,  (wife  of  I.  Q.)  the  natural  and  lawful  sister  and  only  next 
of  kin  of  W.  G.,  the  party  in  this  cause  deceased,  and  under 
that  denomination,  and  by  all  better  and  more  effectual  ways, 
means,  and  methods  which  may  be  most  beneficial  for  his  said 
party,  did  say,  allege,  and  in  law  articulately  propound  as  fol- 
lows, to  wit : 

First.  That  the  said  W.  G.,  the  party  in  this  cause  deceased, 

died  on  the day  of  ■ last,  in  consequence  of  having 

shot  himself  with  a  pistol,  being  then  in  an  insane  state  of  mind. 
That  he  died  a  widower,  without  child  or  parent,  aged  about 

years,  leaving  him  surviving  the  said  C.  Q.  (wife  of  I.  Q.,) 

his  natural  and  lawful  sister,  and  only  next  of  kin,  and  a  niece, 
the  child  of  another  sister,  who  died  in  his  life-time,  the  only 
persons  who  will  be  entitled  to  his  personal  estate  and  effects, 
in  case  be  shall  be  pronounced  to  have  died  intestate.  That 
the  said  deceased  was  at  the  time  of  his  death  possessed  of 
and  entitled  to  personal  estate  and  effects  of  the  value  of 
1,S00/.  or  thereabouts,  and  of  real  estate  of  the  value  of  7(X)/. 

(a)  As  to  entering  caveat  and  proceeding  ihefton  to  contest  the  validity  of  a  vrilly 
see  aiK0,  Fart  IV.  508,  503. 
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CHAP.  vn.    or  thereabootg*  And  thia  was  and  is  true,  public  and  nciatkms, 
EwlmiIotcIl  ^^  **•*  P*^y  proponent  doth  allege  and  propomid  every  thing 
CopKTs,       in  thia  and  the  subsequent  articles  of  this  allegation  contained 
jointly  and  severally. 

Second.  That  the  said  deceased  at  all  tines,  whilst  he  re- 
tained the  use  of  his  mental  facnltiesi  had  and  expressed  a  re- 
gard and  affection  for  his  said  sister,  the  said  C.  Q.,  party  in 
this  cause,  who  had  a  family  of  six  cfaiklreD,  and  declared  his 
intention  to  leave  her  a  considerable  poition  of  his  property  by 
his  last  wHl  and  testament,  or  to  that  eilect  And  thu  was  and 
is  true,  psblie  and  notorious ;  and  the  party  proponent  doth 
allege  and  propound  as  before. 

Third.  That  the  said  deceased,  who  was  always  of  very  weak 
and  slender  capacity,  and  very  eccentric  in  his  manners  and  beha- 
viour, but  more  particularly  during  the  last  ten  or  twelve  years 
of  his  life,  after  the  decease  of  his  wife  became  very  inconsistent 
in  bis  conduct  and  laboured  under  an  aberration  of  mind. 
That  in  consequence  thereof,  he,  the  deceased,  was  liable  to  be 
imposed  upon  by  artful  and  designing  persons,  and  that  owing 
to  impositions  practised  upon  him  by  such  dtiring  the  said  last 
ten  or  twelve  years  of  his  life  he  lost  and  and  was  deprived  of 
considerable  sums  of  money  and  other  portions  of  his  property ; 
that  he  frequently  forgot  what  he  said  and  did  and  directed  to 
be  done  by  others  shortly  afterwards ;  talked  in  a  wild,  ram- 
bling, and  incoherent  manner;  expressed  great  apprehension 
that  he  had  or  should  become  poor  and  distressed  and  die  in 
the  workhouse ;  became  very  much  altered  in  his  person  and 
appearance^  neglected  his  dress,,  and  did  so  many  strange  and 
extraordinary  acts  that  he  was  looked  upon  and  considered  by 
the  different  persons  who  saw  and  had  transactions  witli  him 
to  be  (as  in  fact  he  was)  of  unsound  mind,  memory,  and  under- 
standing. And  this  was  and  is  true,  public,  and  notorious, 
and  tlie  party  proponent  doth  allege  and  propound  as  before. 

Fourth.  That  in  the  month  of  July,  in  the  year  1827,  the  said 
deceased,  who  was  then  of  unsound  mind,  went  from  his  reu- 

dence  at  C.  P.,  within  the  borough  of  P.,  in  the  county  of , 

to  a  public  house  known  by  the  sign  of  the ,  ia  the  said  bo- 
rough of  P.,  and  shortly  afterwards  removed  from'  thence  to 
the  house  of  Mr.  G.  W.,  being  a  public  inn,  known  as  the 
Bradley  Inn,  at  N.  B.  in  the  said  county.  That  on  such  occa- 
sion he  took  with  him  a  common  woman  of  the  town,  whom  he 
requested  the  said  Mr.  G.  W.  and  the  waiters  and  other  persons 
belonging  to  the  said  inn  to  call  Mrs.  G.,  and  to  whom  he 
himself  behaved  with  great  respect  and  deference,  and  to  whom- 
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be  desired  and  appeaf  ed  to  expect  that  others  would  behave  in    9^^^*  ^^^* 

Practice  ih 

like  manner ;  and  whilst  staying  at  the  said  inn  he  took  a  cot^  Ecclesiastical 
tage  in  the  neighbourhood  for  the  term  of  seven  years  and  bad  — ££!liH!! — 
his  furniture  brought  from  his  house  at  P.  aforesaid,  and  from 
the  said  public  house  called  the  N.  T.,  and  placed  in  the  said 
cottage.  And  the  party  proponent  doth  further  allege  and. 
propound^  that  in  a  few  days  afterwards^  L  W.,  the  elder,  the 
father  of  L  W.,  tho  husband  of  M.  W.,  the  other  party  in  this 
cause,  came  to  N^.  B.  aforesaid,  and  took  the  said  deceased  to 
his,  the  said  I.  W.,  the  elder's  hoose  at  C^  in  the  said  county, 
and  within  a  day  or  two  aftet wards  he  the  said  I.  W«  the  dder 
went  with  two  waggons^  and  without  the  concurrence  or  direc- 
tion of  the  deceased*  removed  all  his,  the  said  deceased's,  said 
furniture  from  the  said  cottage  to  the  house  of  his  son  the  said 
I.  W.y  at  W.^  in  the  county  of  Devon  ^  that  on  such  occasion 
the  said  deceased  was  represented  by  the  said  !•  W.  the  elder 
to  be  decidedly  insane  and  lotaUy  unable  to  conduct  himself 
or  his  afiairs  in  a  rational  manner,  and,  that  he  ought  to  hove 
had  some  person  constantly  with  him  to  take  care  of  him^  and 
that  his,  the  deceased's  relations,  had  been  quite  distressed  to 
know  what  had  become  of  him,  or  to  that  effect ;  and  the  said. 
L  W.  the  elder,  without  reference  to  the  deceased  or  ^y 
authority  from  him,  paid  the  landlord  of  the  said  cottage  the 
san  of  JE  ,  or  some  other  sum  of  money,  as  a  compensation 
on  bis  relinquishing  the  agreement  of  the  said  deceased  for  the 
hire  of  the  same  aa  aforesaid.  That  the  said  deceased  on  such 
occasion  took  no  part  in  the  said  transaction,  and  neither  ex- 
preased  any  acquiescence  in  or  dissent  from  the  acts  of  the  said 
I.  W»  the  elder,  but  appeared  to  be  and  was  unconscious  of 
the  efiect  thereof,  and  was  behaved  to  and  treated  by  the  said 
I.  W«  the  elder  and  others,  as  in  fact  he  then  was,  a  person  of 
unsound  mind  and  understanding.  And  this  was  aod  is  true, 
public  and  notorious,  and  the  party  proponent  dothi  allege  and 
propound  as  before. 
Fiftk  That  the  said  M.  W.  and  her  husband  and  their  &mily 

lived  and  resided  with  the  deceased  at  his  house  at ,  which 

was  his  own  freehold,  &om  on  os  about  the  months  of or 

^  18- — ,  to  the  time  of  his  death ;  that  they  acquired  and 

exercised  an  undue  ascendancy  and  controul  over  him ;  and 
they  and  their  relations  and  connexions  behaved  to  and  treated 
the  said  deceased  as,  and  declared  that  he  was,,  a  person  in- 
competent to  manage  and  conduct  his  affairs  and  of  unsound 
mind.  And  this  was  and  is  true,  public  and  notorious,  and  the 
party  proponent  doth  allege  and  propound  as  before. 
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CHAP.  VII.        Sixth.    That  upon  an  occasion  happening  either  in  the  month 

i^c\'b"a8tic'1l  ^f »  J8->or >  18-  the  said  M.  W.,  the  other  party  in 

CooRM.  this  cause,  during  a  conversation  with  W.  T.,  a  cabinet  maker, 
residing  at  P.,  declared  to  the  said  W.  F.  that  she  wished  the 
old  man  (thereby  meaning  the  said  W.  G.,  the  party  in  this 
cause  deceased)  dead,  as  he  was  as  mazed  as  ever,  thereby 
meaning  as  mad  as  ever,  as  she,  the  said  M.  W.  expressed  her* 
self  to  that  effect.  That  at  or  about  the  same  period  he,  the 
said  W.  F.,  enquired  of  the  said  deceased  to  whom  he  intended 
to  bequeath  his  property,  and  whether  he  had  not  any  brothers 
or  sisters?  to  which  the  deceased  replied  that  he  had  none 
left,  or  to  that  effect.  And  this  was  and  is  true,  public,  and 
notorious,  and  the  party  proponent  doth  allege  and  propound 
as  before. 

Seventh.  That  on  an  occasion  happening  some  time  on  or 

about  the  month  of ,  18—,  the  said  M.  W.,  the  other 

party  in  this  cause,  called  at  the  house  of  a  Mrs.  F.  sister  to 
the  said  Wm.  F.,  who  was  then  residing  at  Plymouth  aforesaid, 
and  also  said  to  her,  the  said  Mrs.  F.,  that  she  wished  the  old 
man  (thereby  meaning  the  said  W.  G.,  the  party  in  this  cause 
deceased)  dead,  for  he  was  as  mazed  as  ever,  or  to  that  effect. 
And  this  was  and  is  true,  public  and  notorious,  and  the  party 
proponent  doth  allege  and  propound  as  before. 

Eighth.  That  the  making  and  writing  of  the  pretended  will 
of  the  said  deceased  propounded  in  this  cause  on  the  part  and 
behalf  of  the  said  M.  W.  was  not  the  free  and  spontaneous  act 
of  the  said  deceased,  but  was  procured  to  be  made  and  written 
by  him  by  the  arts  and  contrivance  of  the  said  M.  W.  and  I.  W. 
her  husband,  who  took  advantage  of  the  weak  and  unsound 
state  of  the  deceased's  mind  for  that  purpose.  That  in  the 
course  of  writing  the  same  the  deceased  several  times  com* 
plained  of  the  great  inconvenience  he  felt  from  writing,  and 
wished  not  to  complete  the  said  pretended  will,  but  was  com- 
pelled or  induced  to  go  on  and  finish  the  same  by  the  threats 
and  importunities  of  the  said  M.  W.  and  I.  W.  and  of  Y.  who 
is  a  relation  of  the  said  I.  W.  and  steward  to  the  Earl  of  M., 
all  of  whom  were  present  with  the  said  deceased  at  such  time, 
and  urged  him  to  write  and  afterwards  to  execute  the  said  pre- 
tended will.  That  from  the  conduct  and  behaviour  of  the  said 
deceased  on  such  occasion  he  appeared  to  be,  as  in  fact  he  was, 
a  person  of  unsound  mind  and  incapable  of  making  his  will  or 
doing  any  act  of  that  or  the  like  nature,  which  required  thought, 
judgment  and  reflection.  And  this  was  and  is  true,  public  and 
notorious,  and  the  party  proponent  doth  allege  and  propound 
as  before. 
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Ninth.  That  on  an  occasion  happening  some  time  in  or    CHAP.  vil. 

about  the  month  of ,   in   the  year  18—,  S.  W.  a  tax  ^cl^Tastic'Il 

coUector  in  the  borough  of  Plymouth,  and  who  was  well  ac-  Courts. 
quainted  with  the  said  W.  G.,  deceased,  being  in  the  habit  of 
frequently  seeing  him,  called  at  the  deceased's  house  in  order 
to  receive  the  taxes  for  the  same,  when  a  conversation  took 
place  between  them  on  various  subjects,  but  more  especially  in 
regard  to  the  said  C.  Q.,  his  the  deceased's  sister.  That  the 
deceased  then  declared  to  the  said  S.  W.  that  he  was  very  de- 
sirous to  see  his  said  sister,  meaning  the  said  C.  Q.  and  her 
children,  but  that  they  about  him,  meaning  the  said  M.  W.  and 
I.  W.  and  I.  W.  the  elder,  would  not  suffer  him  to  do  so,  or  to 
that  effect,  and  the  deceased  also  observed  that  the  W.'s, 
meaning  the  said  M.  W.,  I.  W.  and  I.  W.  the  elder,  had 
nearly  ruined  him,  that  he  was  afraid  of  coming  to  the  parish, 
that  Earl  M.'s  servant,  meaning  Y«,  mentioned  in  the  eighth 
article  of  this  allegation,  had  got  every  thing  from  him,  that 
he  had  done  a  very  foolish  act  at  the  £arl  of  M.'s,  meaning 
the  execution  of  the  pretended  will  as  pleaded  in  the  next 
preceding  article,  and  that  they  had  ill  used  him  ever  since, 
and  that  Mrs.  W.,  meaning  the  said  M.  W.  kept  him  from 
seeing  or  writing  to  his  sister,  meaning  the  said  C.  Q.,  or  to 
that  effect.  And  the  deceased  again  observed  that  he  should 
Kke  very  much  to  see  his  sister,  meaning  the  said  C.  Q. 
but  he  was  afraid  to  write  to  her  without  the  W.'s,  meaning 
the  said  M.  W.  and  I.  W.,  gave  him  the  form  of  a  letter  in 
order  that  he  might  copy  it,  or  to  that  effect.  That  upon  the 
said  occasion,  he  the  said  deceased  appeared  to  labour  under 
a  very  great  terror  of  the  said  M.  W.,  and  expressed  his  fears 
lest  she  should  overhear  their  conversation.  And  this  was  and 
b  trne,  public  and  notorious,  and  the  party  proponent  doth 
allege  and  propound  as  before. 

Tenth.  That  shortly  after  the  said  deceased  had  been  com- 
pelled or  induced  to  write  and  execute  the  said  pretended  will 
propounded  in  this  cause,  as  pleaded  in  the  eighth  article  of 
this  allegation,  he  entertained  an  idea  that  the  same  was  a  deed 
of  gift,  and  that  he  had  thereby  deprived  himself  of  his  pro* 
perty  or  of  some  considerable  portion  thereof,  he  became  still 
more  affected  and  distressed  in  his  mind,  and  more  frequently 
expressed  his  fears  that  he  must  go  or  should  be  taken  to  a 
workhouse,  hoping  in  that  event  he  should  be  taken   to  a 
workhouse  at  some  distance,  where  he  would  not  be  known, 
and  at  length,  under  the  influence  of  such  ideas  or  apprehen- 
sions, he  destroyed  himself  by  shooting  himself  with  a  pistol  as 
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CHAP.  vn.  aforesaid.  That  a  coroner's  inquest  was  thereupon  duly  held 
EccijunASTicAL  upon  the  body  of  the  said  deceased,  of  which  the  said  Y.  was 
Oov^-r»-  foreman ;  and  the  jury  so  impanelled  by  their  verdict  found 
that  the  said  deceased  at  such  time  was  in  an  unsound  state  of 
mind,  or  to  that  efiect.  And  this  was  and  is  true,  public  and 
notprious,  and  the  party  proponent  doth  allege  and  propound 
as  before. 

Eleventh.  That  all  and  singular  the  premises  were  and  are 
true  and  so  fortlu 

3.  Form  of  r«.    In  the  Prerogative  Court  of  Canterbury. 

iTo»  il^^at^u '  On  ***e  fi"^  session  of term,  to  wit, ,  the 


memarj  cause  in  day  of  — ~,  in  the  year  of  our  Lord . 

the  Prerogative  r*    O    "  '^ 

Court  insisting  C  Vc»     J 

that  testator  against  > 

was  of  sound  ^P^  f 

mind,  and  that  M.  iY.  1 

is  vdid.''"  ""**      On  ^^»ch  day  Y.  Z.,  in  the  name  and  as  the  lawful  proctor 

of  M.  W«,  (wife  of  J.  W.)  and  under  that  denomination,  and 
by  all  better  and  more  effectual  ways,  means,  and  methods,  and 
to  all  intents  and  purposes  in  the  law  whatsoever  which  may 
be  most  beneficial  and  eflTectual  for  his  said  party,  said,  alleged, 
and  in  law  articulately  propounded  as  follows,  to  wit : 

First,  That  W,  G.  late  of ,  in  the  parish  of ,  in 

the  county  of  ■  —,  the  deceased  in  this  cause,  was  at  all  times 
as  well  before  as  after  the  making  and  execution  of  his  last 

will  and  testament,  bearing  date  the ^  day  of ,  in  the 

year ,  of  sound  mind,  memory,  and  understanding,  talked 

and  discoursed  rationally  and  sensibly,  and  well  knew  and  un- 
derstood what  he  said  and  did,  and  what  was  said  and  done  in 
his  presence,  and  was  fully  capable  of  making  and  executing 
his  last  will  and  testament  in  writing,  or  of  doing  any  other 
serious  or  rational  act  of  that  or  the  like  nature  requiring 
thought.  Judgment,  and  reflection,  and  although  rather  eccen- 
tric in  his  manners  never  laboured  under  any  aberration  of  mind, 
save  in  the  instance  of  his  having  put  an  end  to  his  existence 
by  shooting  himself;  and  this  was  and  is  true,  public  and  noto- 
rious, and  so  much  C.  Q.,  the  other  party  in  this  cause,  doth 
know  and  in  her  conscience  hath  confessed  to  be  true.  And  the 
party  proponent  doth  allege  and  propound  every  thing  in  this 
article  contained  jointly  and  severally. 

Second.  That  the  said  deceased  for  many  years  before  and 
until  the  time  of  his  death  had  a  very  great  regard  and  affec- 
tion for  the  said  M.  W.,  who  was  the  of  his  late  wife 

,  who  died  in  the  year  — — -,  and  he  the  said  deceased  fre- 
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queiidy  and  dowp  to  the  time  of  hU  death  declared  luch  his    CHAP.  vii. 

x'rACTIjCJB  IK 

regard  and  affection  for  her,  and  that  she  should  be  the  object  Ecclesiastical 
of  his  bounty  at  the  time  of  bis  death,  and  made  other  decla-       Cov^^*- 
rations  to  that  or  the  like  effect    And  thb  waa  and  is  true, 
public  and  notorious,  and  the  party  proponent  doth  allege  and 
propound  as  befi>re. 

Third.  That  the  said  deceased  became  Tery  much  offended 
vith  the  said  C.  Q.  fi:>r  marrying  the  said  J.  Q.  against  his  con- 
sent, which  marriage  took  place  about years  since,  on  which 

occasion,  and  frequently  afterwards,  the  said  deceased  declared 
that  he  neirer  would  have  any  concern  with  her,  and  the  said  de- 
ceased for  several  years  before  his  death  had  no  intercourse 
with  the  said  C.  Q*,  and  frequently  and  down  to  a  late  period 
of  bis  life  declared  that  she  never  should  have  any  part  of  the 
property  which  he  possessed,  that  if  he  had  ten  thousand 
pounds  she  never  should  have  a  shilling  of  it,  for  it  would  be 
useless  to  give  her  any  thing  as  her  husband  would  spend  it  if 
he  did ;  and  he,  the  said  deceased,  made  other  declarations  to 
that  or  the  tike  effect.  And  this  was  and  is  true,  public  and 
notorious,  and  so  forth. 

Fourth,  That  in  the  month  of ,  in  the  year ,  the  said 

deceased  having  become  acquainted  with  a  woman  before  un- 
known to  him,  and  having  engaged  her  to  live  with  him  as  his 
housekeeper,  at  a  cottage  at  N.  B.,  in  the  county  of  ,  men- 
tioned in  the  fourth  position  or  article  of  a  certain  allegation 
given  in  and  admitted  in  this  cause  on  the  part  and  behalf  of  the 
said  C.  Q.,  which  cottage  he  had  entered  into  an  agreement  to 
take  for  years,  and  having  soon  after  been  informed  that  such 
woman  was  of  bad  character,  he  directed  the  said  M .  W.  to  send 
for  J*  H.,  the  elder,  the  father  of  her  said  husband,  and  who 
resided  at  C,  about  five  miles  from  P.,  for  the  purpose  of 
enabling  him  the  said  deceased  to  advise  with  him  what  steps 
he  should  take ;  and  the  said  J.  W.,  the  elder,  having  come 
to  P.,  and  the  said  deceased  having  met  him,  the  said  de- 
ceased informed  him  that  he  had  something  particular  to  say  to 
him,  and  requested  the  said  J.  W.  to  accompany  him  to  an  inn 
for  the  purpose  of  holding  a  conversation  with  him,  that  they 
accordingly  went  together  to  the  Lamb  Inn  in  that  town,  and 
when  alone  in  a  room  therein  the  said  deceased  informed  the 
said  J.  W.  that  he  had  taken  a  cottage  at  N.  B.  aforesaid,  and 
had  sent  furniture  thereto,  and  had  engaged  a  housekeeper 
who  was  then  therein,  and  that  he  had  subsequently  received 
information  that  she  was  a  woman  of  bad  character,  and  he 
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CHAP.  VII.  was  determined  not  to  reside  in  the  said  cottage  or  to  see  the 
EcclesVastical  ^^^^  woman  again,  and  he  requested  the  said  J.  W.,  the  elder. 
Courts.  to  go  to  N.  B.  to  see  E.  the  landlord  of  the  said  cottage,  and 
make  an  arrangement  with  him  so  that  he,  the  said  deceased, 
might  quit  and  surrender  the  said  cottage^  and  also  to  see  the 
said  woman  and  prevail  on  her  to  quit  the  said  cottage,  and  also 
to  bring  from  thenee  the  furniture  which  he,  the  said  deceased, 
had  sent  thereto,  and  of  which  the  said  deceased  delivered  to 
the  said  J.  W.,  the  elder,  an  inventory  in  his  own  handwriting, 
and  gave  his  directions  as  to  packing  some  part  thereof,  and 
for  the  purpose  of  carry  such  the  intention  of  the  said  deceased 
into  effect  he,  the  said  deceased,  delivered  to  the  said  J.  W.  a 
draft  or  cheque,  which  he  had  drawn  on  Messrs.  H.  and  N., 
his  bankers,  for  thirty  pounds,  and  requested  him  to  pay  what 
further  money,  if  any,  might  be  necessary ;  and  the  said  de- 
ceased also  in  the  presence  of  the  said  J.  W.,  the  eider,  wrote 
and  addressed  a  letter  to  the  said  woman,  and  read  the  same 
to  the  said  J.  W.,  the  elder,  and  by  such  letter  he  informed 
her  that  he  had  thought  better  of  the  arrangement  which  he 
had  made  for  residing  at  N.  B.  and  having  her  as  his  house- 
keeper, and  desired  her  to  leave  the  said  cottage  and  give  up  to 
the  said  J.  W.,  the  elder,  all  his,  the  deceased's  furniture  and 
things  therein  then  in  her  possession,  and  he  in  the  said  letter 
also  declared  that  the  said  J.  W.  was  desired  by  him  the  said 
deceased  to  pay  her  the  sum  of  ten  pounds  wages  and  compen- 
sation for  her  being  dismissed  so  suddenly  or  to  that  effect, 
that  the  said  J.  W.  accordingly  went  to  N.  B.  and  delivered  to 
the  said  woman  the  said  letter,  who  read  the  same  aloud  in  the 

presence  of  the  said  J.  W.  and  also  of  the  said Evans, 

who  had  accompanied  him  to  the  said  cottage,  and  the  said 
woman  retained  the  said  letter,  and  the  same  hath  not  since 
come  into  the  possession  or  power  of  the  said  M.  W.  or  J.  W. 
her  husband,  that  the  said  J.  W.  sen.  paid  to  the  said  woman 
ten  pounds  as  directed  in  the  said  letter  and  packed  up  all  the 
said  furniture  and  other  effects  of  the  said  deceased,  and  sent 
the  same  to  the  house  of  his  son  the  said  J.  W.  at  W.,  he 
having  been  desired  by  the  said  deceased  so  to  do,  and  the  said 
J.  W.,  the  elder,  after  conference  with  the  said  E.  agreed  to 
pay  and  did  pay  him  twenty-five  pounds  as  a  compensation  for 
the  loss  which  he  declared  he  probably  should  sustain  by  per- 
mitting the  said  deceased  to  quit  the  said  cottage  and  ceasing  to 
be  the  tenant  thereof;  that  two  or  three  days  afterwards  the 
said  J,  W.,  the  elder,  called  on  the  said  deceased,  who  was 
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then  at  the  said  J.  W.'s  house  at  W,,  where  the  said  deceased  set-    chap.  vit. 
tied  with  the  said  J.  W.,  the  elder,  the  account  of  the  expenses    Pr*cticb  in 

*  £CCLESIASTICAL 

by  him  in  executing  such  the  order  and  directions  of  him,  the  Courts. 
said  deceased,  so  as  aforesaid  given  to  him  ;  and  the  party  pro- 
ponent  doth  further  allege  and  propound  that  the  said  J.  W., 
the  elder,  did  not  on  the  occasion  mentioned  in  this  article  repre- 
sent the  said  deceased  to  be  insane  or  unable  to  conduct  him- 
self or  his  aifairs  in  a  rational  manner,  or  declare  that  he  ought 
to  have  had  sdme  person  constantly  with  him  to  take  care  of 
him,  nor  did  he  or  any  other  person  behave  to  or  treat  him  as 
a  person  of  unsound  mind,  as  in  the  said  fourth  position  or 
article  is  falsely  alleged  and  pleaded,  but  that  on  the  contrary 
the  deceased  was  perfectly  collected  and  rational,  and  quite 
competent  to  the  management  of  that  or  any  other  business 
whatever.  And  this  was  and  is  true,  public  and  notorious,  and  ^ 
so  forth. 

Fifth.  That  after  the  said  deceased  had  determined  to  quit  the 
aforesaid  cottage  at  N.  B.,  he  returned  to  the  lodgings  which  he 
had  prt^viously  occupied  in  the  house  of  W.  H.,  in  C.  P.,  where 
he  remained  about  a  fortnight,  but  being  dissatisfied  with  the 
accommodation  there  he  went  to  live  and  reside  with  the  said 
J.  W.  and  his  said  wife  M.  W.  at  their  farm  at  W.,  in  the  said 

county  of ,  where  he  continued  to  live  and  reside  until  the 

month  of  November,  in  the  said  year ,  when  the  said  de- 
ceased purchased  the  freehold  house  in  B.  P.,  within  the  B.  of 
P.  mentioned  in  his  last  will  and  testament,  and  removed  his 
furniture  to  such  house,  and  by  the  desire  of  the  said  deceased 
the  said  J.  W.  and  M.  W.  went  to  reside  with  him  in  such 
house,  and  they  continued  to  live  and  reside  together  until  his 
death  ;  but  the  party  proponent  doth  expressly  allege  and  pro- 
pound that  the  said  M.  W.  and  J.  W.,  her  husband,  did  not 
nor  did  either  of  them  ever  acquire  or  exercise  any  undue 
ascendancy  or  control  over  the  said  deceased,  nor  did  they  or 
either  of  them  or  their  relations  or  connection  behave  to  or 
treat  the  said  deceased  as,  or  declare  that  he  was  a  person  in- 
competent to  manage  or  control  his  aifairs,  or  of  unsound  mind, 
as  in  the  fifth  position  or  article  of  the  said  allegation  is  falsely 
alleged  and  pleaded.  And  this  was  and  is  true,  public  and 
notorious,  and  the  party  proponent  doth  allege  and  propound 

as  before. 

Sixth.  That  after  the  said  decease  had  so  as  aforesaid  gone 
to  reside  in  the  said  house  in  B.  P.,  to  wit,  some  time  in  the 
month  of  January,  in  the  year ,  he  the  said  deceased  de- 
clared to  R.  S.  that  the  said  house  had  cost  him  eight  hundred 

VOL.  IV.  N 
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CHAP.  VII.    pounds,  and  that  he  intended  to  give  the  same  to  P.,  thereby 

Ecclesiastical  meaning  the  said  M.  W.,  and  that  he  should  also  give  her 

^^^^^''      other  property,  or  to  that  effect.    And  this  was  and  is  true, 

public  and  notorious,  and  the  party  proponent  doth  allege  and 

propound  as  before. 

Seventh.  That  the  making  and  writing  of  the  last  will  and 
testament  of  the  said  deceased  propounded  in  this  cause,  bear- 
ing date  the  second  day  of  February,  one  thousand  eight  hun- 
dred and  twenty-eight,  was  a  free  and  spontaneous  act  of  the 
said  deceased,  and  was  not  procured  to  be  made  by  any  acts  or 
contrivance  of  the  said  M.  W.  party  in  this  cause,  or  her  hus- 
band J.  W.,  neither  of  whom  knew  that  he  had  made  such  will 
until  some  time  after  the  execution  thereof;  nor  did  the  de- 
ceased complain  of  any  inconvenience  he  felt  from  writing,  or  a 
wish  not  to  complete  the  same,  nor  was  he  compelled  or  in- 
duced to  go  on  and  finish  the  same  by  the  threats  and  impor- 
tunities of  the  said  M.  W.  and  J.  W.,  or  of  J.  Y.,  the  steward 
to  the  Earl  of  Morley,  nor  is  the  said  J.  Y.  in  any  manner  re- 
lated to  the  said  J.  W.,  or  to  his  wife  the  said  M.  W.,  as  in  the 
eighth  position  or  article  of  the  said  allegation  is  falsely  alleged 
and  pleaded ;  and  the  party  proponent  doth  further  allege  and 
propound,  that  neither  the  said  M.  W.,  nor  J.  W.,  nor  J.  Y., 
were  present  at  such  time  or  in  the  house  wherein  the  same 
was  written  or  executed.  And  this  was  and  is  true,  public  and 
notorious,  and  the  party  proponent  doth  allege  and  propound 
as  before. 

Eighth.  That  after  the  said  deceased  had  wrote  and  executed 
his  said  will  he  did  not  entertain  an  idea  that  the  same  was  a 
deed  of  gift^  or  that  he  had  thereby  deprived  himself  of  his 
property  or  of  a  considerable  part  of  it,  and  in  consequence 
thereof  became  distressed  in  his  mind,  or  express  his  fear  that 
he  must  go  or  should  be  taken  to  a  workhouse,  as  in  the  ninth 
position  or  article  of  the  said  allegation  is  falsely  alleged  and 
pleaded ;  on  the  contrary,  he,  the  said  deceased,  several  times 
recognized  his  said  will  and  declared  that  on  his  death  the  said 
M.  W.  and  her  husband  would  be  materially  benefited,  or  to 
that  effect,  that  when  repairs  were  doing  at  his  said  house  in 
B.  P.,  in  or  about  the  month  of  December,  one  thousand  eight 

hundred  and  twenty-seven,  the  said declared  he  was  doing 

all  for  the  benefit  of  the  said  J.  W.  and  M.  W.,  or  to  that 
effect ;  and  on  or  about  Thursday  the  twelfth  day  of  June,  in 
the  said  year  one  thousand  eight  hundred  and  twenty-eight,  the 
said  deceased  attended  the  christening  of  W.  a  child  of  the 
said  J.  W.  and  M.  W.  his  wife,  on  which  occasion  he,  the  de- 
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ceased,  distinctly  declared  to  the  said  R.  S.  that  he  had  made    chap.  vii. 
his  will,  and  that  he  had  given  P.,  thereby  meaning  the  said  M.  e^^^Va^wal 
W.,  his  house  in  B.  P.  and  every  thing  in  it,  and  had  also  given       Coubts. 
her  further  property,  as  he  had  before  told  him  he  meant  to  do, 
and  that  he  had  made  her  executrix,  or  to  that  effect.  And  this 
was  and  is  true,  public  and  notorious,  and  the  party  proponent 
doth  allege  and  propound  as  before. 

Ninth.  That  all  and  singular  the  premises  were  and  are  true, 
public,  and  notorious,  and  so  forth. 


n2 
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CHAP.  VII.    Prerogative. 

Fbactice  in  ° 

^^Court"*^*^  Allegation  pleading  Interest. 

4.  An  allega-  M.  V.  M. 

Prerogative  A  business  of  granting  letters  of  administration  of  all 

Court  of  Can-  and  singular  the  goods^  chattels,  and  credits  of  J.  M., 

ing  a  parly's  late  of ,  a  bachelof,  deceased,  to  J.  M.,  the  law- 

ISVeffcci^'  ^""^  nephew,  and  a  party  entitled  in  distribution  to 

the  personal  estate  and  effects  of  the  said  deceased, 
promoted  by  the  said  J.  M.  against  A.  M.,  pretend- 
ing to  be  the  natural  and  lawful  brother,  and  only 
next  of  kin  of  the  said  deceased. 

On  which  day  F.,  in  the  name  and  as  the  lawful  proctor  of 
the  said  J.  M.,  the  lawful  nephew,  and  a  party  entitled  in  dis- 
tribution to  the  personal  estate  and  effects  of  the  said  J.  M., 
the  party  in  this  cause  deceased,  and  under  that  denominatioD, 
and  by  all  better  and  more  effectual  ways,  means,  and  methods 
which  may  be  most  beneficial  for  his  said  party,  said,  alleged, 
and  in  law  articulately  propounded  as  follows,  to  wit: — 

1st.  That  the  said  J.  M.,  the  party  in  that  cause,  deceased, 

died  in  the  year ,  intestate,  a  bachelor,  without  a  parent, 

leaving  behind  him  J.  M .,  his  natural  and  lawful  brother  and 
only  next  of  kin,  since  deceased,  and  the  said  J.  M.,  party  in 
this  cause,  and  also  A.  M.,  R.  M .,  J.  M.,  spinster,  and  C.  M., 
spinster,  his  lawful  nephews  and  nieces  by  a  deceased  brother; 
the  only  persons  entitled  in  distribution  to  his  personal  estate 
and  effects  and  the  administration  thereof.  And  this  was 
and  is  true,  public,  and  notorious,  and  so  much  the  said  A.  M., 
party  in  this  cause,  doth  know,  or  hath  heard,  and  in  his  con- 
science believes,  and  hath  confessed  to  be  true.  And  tbe 
party  proponent  doth  allege  and  propound  every  thing  in 
the  subsequent  articles  of  this  allegation  contained  jointly  and 
severally. 

2nd.  That  J.  M.,  who  many  years  ago  resided  at  or  in  the 
neighbourhood  of  D.,  in  the  parish  of  D.,  in  the  county  of  P., 
in  North  Britain,  being  a  bachelor  or  a  widower,  and  free  from 
all  matrimonial  contracts  and  engagements,  made  his  courtship 
and  addresses,  in  the  way  of  marriage,  to  J.  M.,  who  was  then 
a  spinster  or  widow,  and  also  free  from  all  matrimonial  con- 
tracts and  engagements,  and  who  consented  to  be  married  to  him 

on  or  about  the day  of  the  month  of  January ;  they, 

the  said  J.  M.  and  J.  M.  were  lawfully  married  to  each  other 
in  the  said  parish  of  D.,  and  an  entry  of  such  marriage  was 
thereupon  duly  made  in  the  register  book  of  marriages  kept  in 
and  for  the  said  parish  of  D.     And  this  was  and  is  true,  pub- 
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lie,  and  notorious,  and  the  party  proponent  doth  allege  and    CHAP.  vii. 

propound  as  before.  Ecclesiastfcal 

3rd-  That  in  part  supply  of  proof  of  the  premises  in  the  ^'°""'^°* 
next  preceding  article  mentioned^  and  to  all  other  intents  and 
purposes  in  the  law  whatsoever,  the  party  proponent  doth  ex- 
hibit and  hereto  annex,  and  prays  to  be  here  read  and  in- 
serted, and  taken  as  part  and  parcel  hereof,  a  certain  paper 
writing,  marked  No.  1,  and  doth  allege  and  propound  the 
same  to  be  and  contain  a  true  copy  of  the  entry  of  the  mar-> 
riage  of  the  said  J.  M.  and  J.  M.,  mentioned  in  the  next  pre- 
ceding article ;  that  the  same  hath  been  faithfully  extracted 
from  the  register  book  of  marriages  kept  in  and  for  the  said 
parish  of  D.,  and  carefully  collated  with  the  said  original  entry, 
and  agrees  therewith  in  all  respects;  that  all  and  singular  the 
contents  of  the  said  exhibit  were  and  are  true,  that  all  things 
were  so  had  and  done  as  therein  contained,  and  that  J.  M. 
and  J.  M.  therein  mentioned,  and  J.  M.,  and  J.  M.,  his  wife, 
the  natural  and  lawful  father  and  mother  of  the  said  J.  M., 
party  in  this  cause,  deceased,  and  the  lawful  grandfather  and 
grandmother  of  J.  M.,  party  in  this  cause,  were  and  are  the 
same  persons,  and  not  divers.  And  this  was  and  is  true,  public, 
and  notorious,  and  the  party  proponent  doth  allege  and  pro- 
pound as  before. 

4th.  That  the  said  J.  M.  and  J.  M.,  from  and  immediately 
after  the  solemnization  of  their  said  marriage,  lived  and  coha- 
bited together  as  lawful  husband  and  wife  in  the  said  parish  of 
D.  until  the  death  of  one  of  them,  and  had  issue  of  their  said 
marriage  five  children,  to  wit,  J.  M.,  R.  M .  (who  was  the  natu- 
ral and  lawful  father  of  the  said  J.  M.,  the  party  in  this  cause), 
D.  M.,  the  said  J.  M.,  the  party  in  this  cause,  deceased,  and 
A.  M.,  who  were  respectively  baptized  in  the  said  parish  of  D., 
as  the  natural  and  lawful  children  of  the  said  J.  M.,  and  J.  M , 
the  wife,  and  that  entries  of  such  baptisms  respectively  were 
duly  made  in  the  register  book  of  baptisms,  kept  in  and  for 
the  said  parish  of  D.  And  the  party  proponent  doth  further 
allege  and  propound  that  the  said  J.  M.  and  J.  M.,  upon  all 
occasions,  whilst  they  so  lived  and  cohabited  together,  owned 
and  acknowledged  each  other  to  be  lawful  husband  and  wife, 
and  for  and  as  such  were  commonly  accounted,  reputed,  and 
taken  to  be  by  their  relations,  acquaintance,  and  others ;  and 
they,  the  said  J.  M.,  and  J.  M.,  his  wife,  upon  all  occasions, 
down  to  the  times  of  their  respective  deaths,  which  happened 
many  years  ago,  owned  and  acknowledged  the  said  J.  M., 
R.  M.,  D.  M.,  J.  M.,  and  A.  M.,  to  be  their  natural  and  lawful 
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CHAP.  VII.  children,  and  the  said  J.  M.,  R.  M.,  D.  M.,  J.  M.,  and  A.  M., 
Ecc^iASTicAL  constantly,  and  upon  all  occasions  down  to  the  time  of  their 
Gov^'^*-  respective  deaths,  which  happened  several  years  since,  owned 
and  acknowledged  the  said  J.  M.,  and  J.  M.,  his  wife,  to  be 
their  natural  and  lawful  father  and  mother,  and  themselves  to 
be  natural  and  lawful  brothers  of  each  other ;  and  for  and  as 
persons  so  related  to  each  other  they,  the  said  J.  M.,  and 
J.  M«,  his  wife,  and  the  said  J.  M.,  R.  M .,  D.  M .,  J.  M.,  and 
A.  M.,  have  been  and  are  commonly  accounted,  reputed,  and 
taken  to  be  by  their  relations,  acquaintance,  and  others.  And 
this  was  and  is  true,  public,  and  notorious ;  and  the  party  pro- 
ponent doth  allege  and  propound  as  before. 

5th.  That  in  part  supply  of  proof  of  the  premises  in  the 
next  preceding  article  mentioned,  and  to  all  other  intents  and 
purposes  in  the  law  whatsoever,  the  party  proponent  doth  ex« 
hibit  and  hereto  annex,  and  prays  to  be  here  read  and  in- 
serted, and  taken  as  part  and  parcel  hereof,  five  paper  writings, 
respectively  marked  No.  2,  No.  3,  No.  4,  No.  5,  and  No.  6 ;  and 
doth  allege  and  propound  the  same  to  be  and  contain  true 
copies  of  the  entries  of  the  baptisms  of  the  said  J.  M.,  R.  M., 
D.  M.,  J.  M.  and  A.  M.,  the  natural  and  lawful  children  of  the 
aforesaid  J^  M.,  and  J.  M.,  his  wife,  mentioned  in  the  next 
preceding  article,  that  the  said  several  exhibits  have  Veen  faith- 
fully extracted  from  the  register  book  or  books  of  baptisms, 
kept  in  and  for  the  said  parish  of  D.,  and  carefully  collated 
with  the  original  entries  now  remaining  therein,  and  agree 
therewith  in  all  respects ;  that  all  and  singular  the  contents  of 
the  said  exhibits  were  and  are  true,  that  all  things  were  so  had 
and  done  as  are  therein  contained,  and  that  J.  R.,  D.  J.,  and 
A.,  in  the  said  exhibits  respectively  mentioned  as  the  sons 
of  James  and  Janet  M.,  and  J.  M.,  R.  M.,  D.  M .,  J.  M.,  and 
A.  -M.,  the  natural  and  lawful  children  of  J.  M.,  and  J.  M.,  his 
wife,  in  several  of  the  preceding  articles  of  this  allegation  men- 
tioned, were  and  are  the  same  persons,  and  not  diversj  and 
that  Robert,  mentioned  in  the  said  exhibit,  marked  No.  3,  as 
the  son  of  J.  M.  and  J.  M.,  and  the  aforesaid  R.  M.,  de- 
ceased, who  was,  whilst  living,  the  natural  and  lawful  father  of 
the  said  J.  M.,  party  in  this  cause,  the  lawful  nephew  of  the 
said  J.  M .,  the  party  in  this  cause,  deceased,  was  and  b  one 
and  the  same  person,  and  not  divers ;  and  that  J.,  mentioned 
in  the  said  exhibit,  marked  No.  5,  as  the  son  of  J.  M.  and 
J.  M.,  and  J.  M.  the  party  in  this  cause,  deceased,  was  and  is 
one  and  the  same  person,  and  not  divers.  And  this  was  and 
is  true,  public,  and  notorious ;  and  the  party  proponent  doth 
allege  and  propound  as  before. 
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6th.  That  it  is  not  now,  and  hath  not  at  any  time  been  the    CHAP,  VIT. 

-  ,  _  -    •  i.  TV       .  1  1»      PRACTICE  IN 

usage  or  custom  of ,  in  the  parish  of  D.,  in  the  county  of  Ecclesiastical 

p.,  or  in  those  parts  of  North  Britain  which  are  adjacent  Covms, 
thereto,  to  keep  any  public  register  book,  or  other  record  of 
burials ;  and  that  there  is  not  any  register  book,  or  other  re- 
cord of  buriab  for  the  said  parish,  or  parts  adjacent  thereto, 
now  extant.  And  this  was  and  is  true,  public,  and  notorious, 
and  the  party  proponent  doth  allege  and  propound  as  before. 

7th.  That  the  said  R.  M .  the  natural  and  lawful  son  of  the 
aforesaid  J.  M.  and  J.  M .  his  wife,  and  the  natural  and  lawful 
brother  of  the  said  J.  M.  the  party  in  this  cause  deceased, 
being  a  bachelor  and  free  from  all  matrimonial  contracts  and 
engagements,  made  his  courtship  and  addresses  in  the  way  of 
marriage  to  C.  C,  who  was  then  a  spinster  or  widow,  and  also 
free  from  all  matrimonial  contracts  and  engagements,  and  who 

consented  to  be  married  to  him ;  and  on  or  about  the day 

of  December, ,  they  the  said  R.  M.  and  C.  C.  were  law- 
fully married  to  each  other  in  the  parish  of  W.  in  the  said 
county  of  P. ;  and  an  entry  of  such  marriage  was  duly  made  in 
the  register  book  of  marriages  kept  in  and  for  the  said  parish 
of  W.  And  this  was  and  is  true,  public,  and  notorious,  and 
the  party  proponent  doth  allege  and  propound  as  before. 

8th.  That  in  part  supply  of  proof  of  the  premises  in  the 
next  preceding  article  mentioned,  and  to  all  other  intents  and 
purposes  in  the  law  whatsoever,  the  party  proponent  doth 
exhibit  and  hereto  annex,  and  prays  to  be  here  read  and  in- 
serted and  taken  as  part  and  parcel  hereof,  a  certain  paper 
writing  marked  No.  7,  and  doth  allege  and  propound  the  same 
to  be  and  contain  a  true  copy  of  the  entry  of  the  marriage  of 
the  said  R.  M.  and  C.  C.  mentioned  in  the  next  preceding 
article;  the  said  exhibit  hath  been  faithfully  extracted  from 
the  register  book  of  marriages  kept  in  and  for  the  said  parish 
of  W.,  and  carefully  collated  with  the  original  entry  now  re- 
maining therein,  and  agrees  therewith  in  all  respects.  That 
all  and  singular  the  contents  of  the  said  exhibit  were  and  are 
trne,  that  all  things  were  so  had  and  done  as  therein  contained, 
and  that  R.  M.  therein  mentioned,  and  R.  M .  the  natural  and 
lawful  brother  of  the  said  J.  M.,  party  in  this  cause,  deceased, 
and  R.  M.  the  natural  and  lawful  father  of  J.  M .  the  party  in 
this  cause,  w^s  and  is  one  and  the  same  person  and  not  divers. 
And  this  was  and  is  true,  public  and  notorious,  and  the  party 
proponent  doth  allege  and  propound  as  before. 

9th.  That  the  said  R.  M.  and  C.  M .,  theretofore  C,  his 
wife,  from  and  after  their  said  marriage,  lived  and  cohabited 
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CHAP.  vir.    together  for  some  time  in  the  said  parish  of  W.,  and  after- 
eT^stical  wards  in  the  said  parish  of  D.  in  the  county  of  P.,  and  had 
Courts,      issue  of  their  said  marriage  five  children,  all  of  whom  are  now 
living,  to  wit,  the  aforesaid  J.  M.,  party  in  this  cause,  and 
A.  M.,  R.  M.,  J.  M.,  and  C.  M.,  who  were  respectively  bap- 
tized in  the  said  parish  of  D.  as  the  natural  and  lawful  sons 
and  daughters  of  the  said  R.  M.  and  C.  M.,  formerly  C,  his 
wife ;  and  entries  of  the  said  baptisms  were  respectively  made 
in  the  registry  book  of  baptisms  kept  in  and  for  the  said  parish 
of  D.     And  the  party  proponent  doth  allege  and  propound 
that  the  said  R.  M.  and  C.  M.,  formerly  C,  his  wife,  upon  all 
occasions  to  the  times  of  their  respective  deaths,  which  hap- 
pened several  years  since,  constantly  owned  and  acknowledged 
the  said  J.  M.,  the  party  in  this  cause,  A.  M.,  R.  M.,  J.  M., 
and  C.  M.,  to  be  their  natural  and  lawful  children,  and  the 
said  J.  M.^  A.  M.,  R.  M.,  J.  M.,  and  C.  M.,  constantly  owned 
and  acknowledged  the  said  R.  M.  and  C.  M.,  formerly  C,  to 
be  their  natural  and  lawful  father  and  mother,  and  themselves 
to  be  lawful  brothers  and  sisters  of  each  other,  and  for  and  as 
persons  so  related  to  each  other,  they  the  said  R.  M.  and 
C.  M.,  formerly  C,  his  wife,  and  J.  M.,  A.  M.,  R,  M .,  J.  M., 
and  C.  M.,  were  and  arc  commonly  accounted,  reputed  and 
taken  to  be,  by  their  relations,  acquaintance,  and  others.    And 
this  was  and  is  true,  public,  and  notorious,  and  the  party  pro- 
ponent doth  allege  and  propound  as  before. 

10th.  That  in  part  supply  of  proof  of  the  premises  mentioned 
in  the  next  preceding  article,  and  to  all  other  intents  and  pur- 
poses in  the  law  whatsoever,  the  party  proponent  doth  exhibit 
and  hereto  annex,  and  prays  to  be  here  read  and  inserted,  and 
taken  as  part  and  parcel  hereof,  a  certain  paper  writing  marked 
No.  8 ;  and  doth  allege  and  propound  the  same  to  be  and  con- 
tain a  true  copy  of  the  entry  of  the  baptism  of  the  said  J.  M., 
the  son  of  the  said  R.  M.  and  C.  M.,  formerly  C,  his  wife, 
party  in  this  cause,  that  the  same  hath  been  faithfully  extracted 
from  the  register  book  of  baptisms  kept  in  and  for  the  said 
parish  of  D.,  and  carefully  collated  with  the  original  entry 
now  remaining  therein,  and  agrees  therewith  in  all  respects. 
That  all  and  singular  the  contents  of  the  said  exhibit  were  and 
are  true,  that  all  things  were  so  had  and  done  as  therein  con- 
tained ;  and  that  J.  M.  therein  mentioned  as  the  son  of  R.  M.« 
and  C.  C,  and  J.  M.,  the  party  in  this  cause,  deceased,  was 
and  is  one  and  the  same  person  and  not  divers.  And  this  was 
and  is  true,  public  und  notorious,  and  the  party  proponent  doth 
allege  and  propound  as  before* 
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lltb.  That  the   aforesaid  D.  M.  and   A.  M.,   two  of  the    CHAP.vil. 
natural  and  lawful  brothers  of  the  said  J.  M.  the  party  in  this  ecclesmstical 
cause,  deceased,  mentioned  in  the  4th  and  5th  articles  of  this       Courts. 
allegatioDy  died  several  years  since,  in  the  life-time  of  the  said 
J.  Mm  the  party  in  this  cause  deceased,  that  the  said  D.  M . 
many  years  since  quitted  this  country  to  proceed  to  the  East 
Indies,  and  died  on  his  passage  thither ;  that  the  said  A.  M« 

enlisted  in  his  Majesty's regiment  and  died  in  London. 

And  this  was  and  is  true,  public,  and  notorious,  and  the  party 
proponent  doth  allege  and  propound  as  before. 

12th.  That  the  aforesaid  J.  M.  one  other  of  the  natural 
and  lawful  brothers  of  the  said  James  M.  the  party  in  this 
cause,  deceased,  mentioned  in  the  4th  and  5th  articles  of  this 
allegation,  survived  the  said  deceased,  but  died  at  P.  in  North 
Britain,  in  the  month  of  March,  .  And  the  party  pro- 
ponent doth  allege  and  propound  that  the  said  J.  M.  at  all 
times  down  to  the  time  of  his  death  owned  and  acknowledged 
the  said  J.  M.,  party  in  this  cause,  to  be  the  lawful  nephew  of 
himself,  and  also  of  his  brother  the  said  J.  M.,  the  party  in 
this  cause,  deceased ;  and  the  said  J.  M.,  the  party  in  this 
cause,  always  owned  and  acknowledged  the  said  J.  M.  and 
J.  M.  respectively  deceased,  to  be  his  lawful  uncles,  and  for 
and  as  persons  so  related  to  each  other  they  were  and  are 
accounted,  reputed  and  taken  to  be  by  their  relations,  acquaint- 
ance and  others.  And  this  was  and  is  true,  pubUc,  and  notorious, 
and  the  party  proponent  doth  allege  and  propound  as  before. 
13th.  That  the  said  J.  M.,  the  party  in  this  cause,  deceased, 
resided  at  D.  aforesaid,  or  in  the  neighbourhood  thereof,  until 

in  or  about  the  year  ,  when  he  quitted  that  place  and 

engaged  in  a  seafaring  occupation ;  that  he  continued  absent 
from  D.  from  such  time  for  several  years,  without  holding  any 
correspondence  or  intercourse  with  his  family  or  friends  at 

that  place ;  that  some  time  previous  to  the  year  he  the 

said  deceased  returned  to  D.  and  renewed  his  intercourse  with 
such  of  his  relations  herein  before  mentioned  as  were  then 
living  at  that  place,  and  on  such  occasion  he  and  they  again 
owned  and  acknowledged  each  other  as  persons  related  to 
each  other  in  the  degrees  herein  before  set  forth  and  pleaded; 
and  he  then  informed  them  and  others  that  during  a  part  of 
tU^  time  he  was  so  absent  he  had  been  engaged  in  smuggling, 
and  had  acquired  some  property  thereby,  but  that  during  the 
latter  part  of  the  said  time  he  had  been  in  the  king's  service, 
and  had  served  on  board  several  of  his  late  majesty's  ships, 
and  was  then  in  his  majesty's  marine  service,  and  that  he  ex- 
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CHAP.  VII.    pected  to  obtain  promotion  therein.     That  after  staying  some 

E«;LKBi"ffncAL  *™^  "*  ^'>  ^^®  ^^'^  deceased  again  returned  to  London,  and  on 
C0URT8.       such  occasion  carried  with  him  a  letter  of  recommendation  from 
Sir  R.  M.,  Baronet,  of  D.  to  one  of  the  Lords  Commissioners 
of  the  Admiralty,  and  that  he  was  afterwards  promoted  to  the 
rank  of  lieutenant  in  his  majesty's  navy,  and  amongst  other 
vessels  served  on  board  his  majesty's  ships  D.,  the  R.  S.,  &c. 
And  in  or  about  the  year  he  the  said  deceased  was  in- 
valided and  placed  on  half-pay,  and  so  continued   until  his 
death.     And  the  party  proponent  doth  expressly  allege  and 
propound  that  J.  M.,  who  was  the  natural  and  lawful  son  of 
the  aforesaid  J.  M.  and  J.  M .  his  wife,  and  the  natural  and 
lawful  brother  of  the  aforesaid  J.  M.,   R.  M.,  D.  M.,   and 
A.  M.,  and  the  lawful  uncle  of  the  said  J.  M.  party  in  this 
cause,  and  J.  M.  who  after  leaving  D.  as  aforesaid,  engaged  in 
smuggling,  and  afterwards  served  in  his  late  majesty's  navy, 
and  after  an  absence  of  several  years  returned  home  to  D.,  and 
then  went  to  London  and  was  promoted  to  the  rank  of  lieu* 
tenant  in  his  majesty's  navy,  and  after  serving  as  such  on  board 
several  of  his  majesty's  ships,  and  amongst  others  on  board  the 
said  ships,  the  R.  S.  and  D.,  was  invalided  and  placed  on  half- 
pay  as  aforesaid.     And  J.  M.,  the  party  in  this  cause,  de- 
ceased, was  and  is  one  and  the  same  person  and  not  divers. 
And  this  was  and  is  true,  public  and  notorious,  and  the  party 
proponent  doth  allege  and  propound  as  before. 

14th.  That  the  said  J.  M.,  the  party  in  this  cause  deceased, 
was  a  man  of  a  very  reserved  disposition,  and  after  he  quitted 
D.  the  second  time  to  go  to  London  as  aforesaid,  he  again 
ceased  to  hold  any  correspondence  or  intercourse  with  his 
aforesaid  relations  or  any  of  his  friends  in  North  Britain,  and 
his  said  relations  were  ignorant  of  the  death  of  the  said  de- 
ceased until  some  time  in  or  about  the  year ,  when  inform- 
ation of  that  event  was  communicated  to  them  by  T.  M^L.  a 
person  who  resides  in  London,  and  who,  from  being  a  native  of 
D.,  knew  the  said  deceased's  family :  and  after  the  receipt 
of  such  information  the  aforesaid  J.  M .,  the  party  in  this  cause, 
was,  with  the  privity  and  concurrence  of  him  the  said  T.M'L. 
about  to  take  upon  him  the  letters  of  administration  of  the 
goods  of  the  said  deceased  in  this  Court. 

15th.  That  all  and  singular  the  premises  were  and  are  true, 
public  and  notorious,  and  so  forth. 
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CHAP.  Vll. 

In  the  Prerogative  Court  of  Canterbury.  Ec^lmiastical 

On  the  caveat  day  after    Michaelmas  Term,  to  wit.       Courts. 

Thursday  the day  of ,  in  the  year  of  our  5.  Form  of  aiie- 

y        .  gation  ou  b«half 

IjOrd  •  of  a  residuary 

A  business  of  exhibiting  a  true,  full,  plain,  perfect  and  ing*tra'n°in^n- 
particular  inventory  of  all  and  singular  the  goods,  tory  and  ac- 

-  -  _  _,  n     -K      -m       \  i*  •         ^1_       count  fflTCn  in 

chattels,   and  credits  of  J.  J„  late  ot  ,  in  tne  by  executors. 

parish  of  ,   the  party  in  this  cause,  deceased, 

which  at  any  time  since  his  death  have  come  to  the 
hands,  possession,  or  knowledge  of  A.  B.  and  C.  D.^ 
the  executors  named  in  the  last  will  and  testament  of 
the  said  deceased ;  also  of  rendering  a  true  and  just 
account  of  the  administration  of  the  goods,  chattels 
and  credits  of  the  said  deceased,  promoted  by  E.F., 
the  nephew  of  the  said  deceased,  and  one  of  the  re- 
siduary legatees  named  in  the  said  will,  against  the 
said  A.  B.  and  C.  D. 
On  which  day  Y.  Z.,  in  the  name  and  as  the  lawful  proctor 
of  the  said  E.  F.,  and  by  all  better  and  more  effectual  ways, 
means  and  methods,  and  to  all  effects  and  forms  of  law  which 
may  be  most  beneficial  for  his  said  party,  did  say,  allege,  and 
in  law  articulately  propound  as  follows,  to  wit : 
First.  That  J.  J.,  the  party  in  this  cause,  deceased,  departed 

this  life  on  or  about  the  day  of ,  in  the  year  of  our 

Lord y  having  whilst  living,  and  of  sound  mind,  memory 

and  understanding,  made  and  duly  executed  his  last  will  and 
testament,  with  two  codicils  thereto  in  writing,  and  thereof 
nominated  and  appointed  the  said  A.  B.  and  C.  D.  executors, 

who,  on  the day  of  the  month  of following,  proved 

the  said  will  and  codicils  in  common  form,  and  administration  of 
all  and  singular  the*  goods,  chattels  and  credits  of  the  said  de- 
ceased were  by  the  authority  of  this  Court  committed  and 
granted  to  the  said  A.  B.  and  C.  D.,  as  the  executors  named 
in  the  said  will,  they  having  been  first  sworn  well  and  faithfully 
to  administer  the  same,  and  to  make  a  true  and  perfect  inven- 
tory, and  to  render  a  just  and  true  account  thereof,  when 
thereunto  lawfully  required.  And  the  party  proponent  doth 
further  allege  and  propound,  that  the  said  deceased  hath  in 
and  by  his  said  will  given  and  disposed  of  the  residue  of  his 
personal  estate  and  effects  in  the  words  following,  to  wit: 
"  And  as  to  all  the  rest,  residue  and  remainder  of  my  estate 
'*  and  effects,  real  and  personal,  of  what  nature  or  kind  soever 
**  the  same  may  be,  and  wheresoever  situate,  and  all  my  ready 
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CHAP.  vii.  ^'  money,  money  in  the  funds,  book  debts,  and  other  debts, 
EccleTawicai.  "bonds,  bills,  notes,  and  other  securities  for  money,  and  all 
Courts.  "  and  singular  other  my  estate,  property  and  effects  what- 
'^  soever,  which  I  may  be  possessed  of  or  entitled  to  at  my  de- 
"  cease,  in  anywise  howsoever,  and  which  is  or  are  not  hereby 
''  otherwise  specifically  bequeathed  or  disposed  of,  I  give,  de- 
"  vise  and  bequeath  the  same  according  to  the  different  na- 
'^  tures  and  qualities  of  the  same  estates  and  properties  respec- 
'^  tively  unto  my  aforesaid  nephews  E.  F.  and  G,  H.,  to  be 
"  divided  between  them  my  said  nephews  share  and  share 
"  alike,  and  their  respective  heirs,  executors,  administrators 
"  and  assigns,  absolutely  for  ever."  And  this  was  and  is  true, 
public  and  notorious ;  and  so  much  the  said  A.  B.  and  C.  D., 
the  other  parties  in  this  cause,  do  know  and  in  their  con- 
sciences believe,  and  have  confessed  to  be  true  ;  and  the  party 
proponent  doth  allege  and  propound  every  thing  in  this  and 
the  subsequent  articles  of  this  allegation  contained  jointly  and 
severally. 

Second,  That  in  and  by  the  original  citation  in  this  cause, 
the  said  A.  B.  and  C.  D.  were  cited  to  exhibit,  by  virtue  of  their 
corporal  oaths,  a  true,  full,  plain,  perfect  and  particular  inven- 
tory of  all  and  singular  the  goods,  chattels  and  credits  of  the 
said  deceased,  which,  since  his  death,  have  come  to  their  hands, 
possession  or  knowledge,  and  to  render  a  true  and  just  account 
of  their  administration  thereof.  And  the  party  proponent 
doth  allege  and  propound,  that  the  pretended  inventory  and 
account  exhibited  in  this  cause  do  not  contain  a  true  and  per- 
fect inventory,  or  a  just  account  of  the  goods,  chattels  and  cre- 
dits of  the  said  deceased,  and  the  administration  thereof;  and 
that  the  pretended  vouchers  exhibited  in  this  cause  for  the  sums 
charged  in  the  said  account,  as  having  been  paid  by  the  said 
A.  B.  and  C.  D.,  are  not  true  and  legal  vouchers  for  such  pre- 
tended payments ;  for  that  in  the  said  inventory  and  account  there 
are  false  entries,  and  sundry  gross  and  wilful  errors ;  and  the 
party  proponent  doth  further  allege  and  propound  that  the 
said  A.  B.  and  C.  D.  have,  in  the  said  pretended  inventory, 
charged  themselves  with  very  many  sums  less  in  amount  than 
they  had  actually  received  from  the  parties  therein  mentioned, 
prior  to  the  giving  in  the  said  inventory,  and  that  they  the 
said  A.  B.  and  C.  D.,  prior  to  giving  in  the  said  pretended  in- 
ventory, received  from  various  other  persons  sundry  sums  of 
money,  wherewith  they  have  wholly  omitted  to  charge  them- 
selves in  the  said  pretended  inventory ;  and  the  party  propo- 
nent doth  further  allege  and  propound,  that  the  said  A.  B.  and 
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C.  D*5  in  the  said  pretended  account  of  administration  of  the    CHAP.  Vil. 
goods,  chattels  and  credits  of  the  said  deceased^  have  charged  EccLE?iAwir 
various  sums  of  money  as  having  been  paid  by  them  to  sundry       ^q^rts. 
persons  therein  mentioned^  when  no  such  sums  have  been  paid, 
but  on  the  contrary  in  many  instances  no  sum  whatever  has 
been  paid,  and  in  other  cases  considerably  less  than  what  has 
been  charged  by  the  said  A.  B.  and  C.  D.  in  the  said  pre- 
tended account.     And  this  was  and  is  true,  public  and  noto- 
rious, and  the  party  proponent  doth  allege  and  propound  as 
before. 

Third.  That  in  supply  of  part  of  the  allegations  mentioned 
and  set  forth  in  the  next  preceding  article,  the  party  deponent 
doth  exhibit  hereto  and  annex,  and  prays  to  be  taken  as  part 
and  parcel  hereof,  a  certain  paper  writing  or  schedule,  marked 
with  the  letter  A.,  and  doth  allege  and  propound  the  same  to 
be  and  contain  a  summary  of  the  description  and  amount  of  the 
property  stated  to  have  been  received  by  the  said  A.  B.  and 
C.  D.  in  their  said  pretended  inventory ;  also  the  amount  of 
the  sums  which  the  party  proponent  doth  allege  and  propound 
were  actually  received  by  them  instead  of  the  sums  stated  by 
them  in  the  said  inventory,  and  also  the  amount  of  the  defi- 
ciency to  be  accounted  for,  which  the  party  proponent  doth 

further  allege  and  propound  to  amount  to  the  sum  of  £ . 

And  this  was  and  is  true,  public  and  notorious,  and  the  party 
proponent  doth  allege  and  propound  as  before. 

Fourth.  That  in  supply  of  a  further  part  of  the  allegations 
mentioned  and  set  forth  in  the  second  article  of  this  allegation, 
the  party  proponent  doth  exhibit,  hereto  annex,  and  prays  to 
be  taken  as  part  and  parcel  hereof,  a  certain  paper  writing  or 
schedule  marked  with  the  letter  — ,  and  doth  allege  and  pro- 
pound the  same  to  be  and  contain  a  statement  of  sums  actually 
received  by  the  said  A.  B.  and  C.  D.,  and  for  which  no  ac- 
count whatever  has  been  rendered,  but  which  are  wholly 
omitted  by  the  said  A.  B.  and  C.  D. ;  and  the  party  proponent 
doth  allege  and  propound  the  said  sums  so  omitted  to  amount 
to  the  sum  of  £ — .  And  this  was  and  is  true,  public  and  no- 
torious, and  the  party  proponent  doth  allege  and  propound  as 
before. 

Fifth.  That  in  supply  of  a  further  part  of  the  allegations 
mentioned  and  set  forth  in  the  second  article  of  this  allegation, 
the  party  proponent  doth  exhibit,  hereto  annex,  and  prays  to 
be  taken  as  part  and  parcel  hereof,  a  certain  paper  writing  or 
schedule  marked  with  the  letter  C,  and  doth  allege  and  pro- 
pound the  same  to  be  and  contain  a  summary  of  the  objections 
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CHAP.  vn.  to  the  pretended  account  of  the  administration  of  the  goods, 
EccLmASTicAL  chattels  and  credits  of  the  said  deceased,  and  to  contain  the 
^o'^»^'»-  description  and  amount  of  the  allowances  claimed  by  the  said 
A.  B.  and  C.  D.,  and  stated  to  have  been  paid  by  them ;  also 
the  amount  of  the  sums  which  the  party  proponent  doth  allege 
and  propound  to  have  been  actually  paid,  instead  of  the  sums 
by  them  alleged  to  have  been  paid,  and  also  the  amount  over- 
charged and  to  be  accounted  for,  which  said  overcharges  the 
party  proponent  doth  allege  and  propound  to  amount  to  the 
sum  of  £ — .  And  this  was  and  is  true,  public  and  notorious ; 
and  the  party  proponent  doth  allege  and  propound  as  before. 

Sixth.  That  all  and  singular  the  premises  were  and  are  true, 
public  and  notorious :  and  thereof  there  was  and  b  a  public 
voice,  fame  and  report,  of  which  legal  proof  being  made,  the 
party  proponent  prays  that  right  and  justice  may  be  effectually 
done  and  administered  to.  him  and  his  party  in  the  premises, 
and  that  the  said  A.  B.  and  C.  D.  may  be  obliged  on  their  oath 
to  exhibit  a  further  inventory,  and  therein  to  set  forth  whether, 
prior  to  the  date  of  the  said  pretended  inventory,  they  the 
said  A.  B.  and  C.  D.,  one  or  either  of  them,  had  not  re- 
ceived the  several  sums  mentioned  in  the  said  schedules 
marked  —  and  — ;  and  also  that  they  the  said  A.  B.  and 
C.  D.  may  be  ordered  to  amend  their  account  of  the  admi- 
nistration of  the  goods,  chattels  and  credits  of  the  said  de- 
ceased, by  an  allowance  of  the  overcharge  so  made  by  them, 
and  that  they  may  be  condemned  in  costs  by  you  and  your 
decree  to  be  given  in  this  behalf,  and  that  you  will  further  do 
and  decree  in  the  premises  what  shall  be  lawful  in  this  behalf, 
the  party  proponent  not  obliging  himself  to  the  burden  of  a 
superfluous  proof,  against  which  be  here  protests,  and  prays 
that  so  far  as  he  shall  prove  in  the  premises,  he  shall  obtain  in 
his  petition  tlie  benefit  of  the  law  being  always  preserved, 
humbly  imploring  the  aid  of  your  office  in  this  behalf. 
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T      ,        A      ,        -n.  ^^  ,  CHAP.  VII. 

In  the  Arches  Court  of  Canterbury.  Practicb  ik 

A         ^  Ecclesiastical 

**•       i  Courts. 

"8""**  (  6.  Form  of  libel 

I.        ^  on  behalf  of  a 

In  the  name  of  God^  Amen.    Before  you,  the  Right  Honour-  to  a  kgacy^ 
able  Sir  John  NichoU,  Knight,  Doctor  of  Laws,  Official  Prin-  ^^^^^^^^^^ 
cipal  of  the  Arches  Court  of  Canterbury,  lawfully  constituted,  traction  of 
your  surrogate,  or  some  other  competent  judge  in  this  behalf,  ^^S^^y* 
the  proctor  of  F.  I.  A.,  one  of  the  natural  and  lawful  children, 
and  a  legatee  named  in  the  last  will  and  testament  of  I.  A.,  late 

of ,  in  the  county  of ,  deceased,  against  B.  I.,  widow, 

the  relict  and  sole  executrix  named  in  the  last  will  and  testa- 
ment of  A.  I.,  deceased,  whilst  living,  the  surviving  executor 
named  in  the  last  will  and  testament  of  the  said  I.  A.,  de- 
ceased, and  against  all  and  every  other  person  or  persons 
whomsoever  appearing  in  judgment  for  her  by  way  of  com- 
plaint, and  hereby  complaining  unto  you  in  this  behalf,  doth 
say,  allege,  and  in  law  articulately  propound  as  follows,  (to  wit.) 

1st.  That  the  said  I.  A.,  whilst  living,  and  of  sound  mind, 
memory,  and  understandings  duly  made  and  executed  his  last 

will  and  testament  in  writing,  bearing  date  the  day  of 

,  and  thereof  appointed  his  brother,  S.  A.,  and  A.  I.,  ex- 
ecutors, and  did  give,  will,  bequeath,  and  dispose,  and  do  in 
all  things  as  in  the  said  will  (to  which  the  party  proponent  re- 
fers) is  contained,  and  afterwards  died.  And  the  party  pro- 
ponent doth  propound  every  thing  in  this  and  the  subsequent 
articles  contained  jointly  and  severally. 

2nd.  That  since  the  death  of  the  said  I.  A.,  deceased,  and 

on  or  about  the day  of ,  his  said  will  was,  by  and  on 

the  part  and  behalf  of  the  said  A.  I.,  exhibited  before  the 
Right  Honourable  the  Judge  of  the  Prerogative  Court  of  Can- 
terbury, or  his  surrogate,  and  by  him  duly  approved  and 
received;  and  administration  of  all  and  singular  the  goods, 
chattels,  and  credits,  any  way  belonging  to  the  said  deceased, 
and  concerning  his  will,  was  committed  and  granted  to  him  the 
said  A.  I.,  one  of  the  executors  therein  named,  he  being  first 
duly  sworn,  as  by  the  acts  of  the  said  Court  (reference  being 
thereunto  had)  will  appear ;  and  the  said  A.  I.  took  upon  him- 
self the  execution  of  the  said  will,  and  by  virtue  thereof  inter- 
meddled in  the  goods,  chatteb,  and  credits  of  the  said  de- 
ceased. 

8rd.  That  the  said  I.  A.,  deceased,  did  in  and  by  his  said 
will,  amongst  other  things  therein  contained,  give  and  bequeath 
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CHAP.  VII.    his  personal  estate,  subject  to  the  provisions  of  his  marriage 
Ecc^MFASTicAL  Settlement,  and  the  discharge  of  his  just  debts,  to  his  aforesaid 
Co^»"'       executors,  in  trust,  to  and  for  the  benefit  of  his  natural  and 
lawful  children,  in  the  words  following : — "  I  confirm  the  set- 
"  tlement  and  agreement  made  upon  and  with  my  present  wife 
'*  at  the  time  of  our  marriage,  and  desire  that  what  I  have 
*^  therein  stipulated  and  agreed  to  may  be  done  and  performed 
'^  by  my  executors;  and  subject  thereto,  I  give  and  bequeath 
'^  all  my  ready  money,  stock  in  trade,  household  goods,  and 
"  all  my  other  goods,   chattels,  and  personal  estate  to  my 
*'  brother,  S.  A.,  and  my  brother  in  law,  A.  I.,  upon  trust, 
^'  that  they,  and  the  survivor  of  them,  his  executors  and  admi- 
"  nistrators,  do  and  shall,  as  soon  after  my  decease  as  may  be, 
"  convert  all  my  said  personal  estate  into  ready  money,  and 
*'  thereout  pay  and  discharge  all  my  just  debts,  and  my  funeral 
^'  and  other  incidental  expenses,  and  place  the  remainder  out 
"  at  interest  upon  government,  or  some  other  good  and  suffi- 
cient security,  and  apply  the  interest  and  dividends  thereof 
during  the  minority  of  my  children,  as  well  those  by  my  pre- 
sent wife  as  those  by  my  former  wife,  for  and  towards  their 
''  support  and  benefit.    And  upon  further  trust,  to  pay,  share, 
'*  and  divide  all  the  money  to  arise  from  my  said  personal  es- 
''  tate,  after  paying  thereout  as  aforesaid,  unto  and  equally  be* 
*'  tween  all  my  said  children,  as  and  when  they  shall  respec- 
"  tively  attain  the  age  of  twenty-one  years.     And  if  either  of 
*'  them,  my  said  children,  should  die  in  his,   her,   or   their 
'^  minority,  I  give  the  share  or  shares  of  him,  her,  or  them  so 
"  dying  unto  and  equally  between  the  survivors  or  survivor  of 
"  them}"  as  in  and  by  the  said  will  now  remaining  in  the  re- 
gistry of  the  Prerogative  Court  of  Canterbury,  reference  being 
thereunto  had,  will  more  fully  appear. 

4th.  That  the  said  I.  A.,  deceased,  left  behind  him  six  na- 
tural and  lawful  children,  namely,  four  by  his  first  wife  and 
two  by  his  second  wife,  one  of  whom  died  a  few  years  after 
the  death  of  the  said  I.  A.,  the  other  of  whom  is  the  said 
F.  I.  A.,  sometimes  called  I.  A.,  the  party  promoting  this  suit; 
that  five  of  the  said  children  of  the  said  testator  attained  the 
age  of  twenty-one  years  respectively,  and  he,  the  said  J.  A. 
became  entitled  to  one-fifth  part  of  the  aforesaid  residue  of  the 
said  testator's  personal  estate  and  effects. 

5th.  That  the  said  residue  of  the  said  testator's  personal  es- 
tate was,  on  or  about  the day  of ,  invested  in  the  su!h 

of  775/.,  3  per  cent,  consolidated  bank  annuities,  in  the  names 
of  the  said  A.  I.,  as  E.  acting  executor  and  trustee,  and  of  the 
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said  S.  A.  as  his  co-trustee,  for  the  benefit  of  the  children  of   CHAP.  vir. 
the  said  J.  A.,  and  to  follow  the  trusts  of  the  said  will.    That  EccIm"8tic4l 

the  said  S.  A.  departed  this  life  in  or  about  the  month  of ,       CouRTg. 

leaving  the  said  A.  1,,  him  surviving;  and  it  was  thereupon 
agreed  between  the  said  A.  I.  and  the  several  members  of  the 
&mily  of  the  said  testator^  that  the  said  sum  of  £775  consoli- 
dated 3  per  cent,  bank  annuities  should  be  transferred  into 
the  names  of  the  said  A.  I.  and  A.  G.^  as  trustees  thereof,  for 
the  benefit  of  the  sons  and  daughters  of  the  said  testator  en- 
titled under  the  said  will ;  and  the  same  was  accordingly  on  or 
about  the  third  day  of so  transferred  by  the  said  A.  I. 

6tfa.  That  all  the  five  surviving  children  of  the  said  I.  A., 
deceased,  have  long  since  attained  their  respective  ages  of 
twenty-one  years,  and  all  of  them  have  received  their  respective 
shares  of  the  said  residue  of  personal  estate,  pursuant  to  the 
said  will,  save  and  e^pejft  the  said  J.  I.  A.,  to  whom  the  sum 
of  «£ now  remains  due ;  for  the  party  proponent  doth  ex- 
pressly allege  and  propound  that,  although  the  said  A.  I.  paid 
to  him  the  said  J.  L  A.,  or  for  his  benefit,  the  annual  interest 
of  <£ — T— ^  upon  his  the  said  J.  I.  A.'s  share  of  the  said  residue, 

which  was  £ three  per  cent,  consolidated  bank  annuities, 

up  to  the  year  inclusive,  yet,  that  in  the  beginning  of 

the  year  the  said  J.  I.  A.   went  abroad,  and  before 

leaving  England  deposited  in  the  hands  of  S.  C.  receipts  of 
di£ferent  dates,  duly  signed  by  him  the  said  J.  I.  A.,  to  enable 
him  the  said  S.  C.  to  receive  for  and  on  behalf  of  the  said 
J.  I.  A.  the  dividends  as  they  became  due  from  time  to  time ; 
but  the  said  A.  I.  did  not  pay  the  dividends  to  or  for  the  use 

of  the  said  J.  I.  A.  after  the  dividend  of ;  and  the  said 

A.  I.  departed  this  life  in  the  year . 

7tfa.  That  the  said  A.  6.  has  paid  over  to  the  said  J.  I.  A. 

the  said  principal  sum  of  <£ three  per  cent.  cons,  and  also 

the  dividends  which  have  accrued  thereon  since  the  death  of 
the  said  A.  I.,  but  has  refused  and  still  does  refuse  to  account 
to  the  said  J.  I.  A.  for  the  dividends  thereon  from  the  year 

to inclusively,  by  reason  that  the  same  were  received 

by  the  said  A.  I.  whilst  living,  and  that  he  the  said  A.  G.  is 
not  answerable  for  the  default  of  his  co-trustee. 

8th.  That  in  the  said  year  ,  the  said  A.  I,  departed 

this  life,  having,  whilst  living,  and  of  sound  mind,  memory, 
and  understanding,  made  and  executed  his  last  will  and  testa- 
ment in  writing,  and  thereof  appointed  B.  I.,  his  wife,  sole  exe- 
cutrix, who,  on  or  about  the      ■      day  of ,  duly  proved 

the  same  in  the  Prerogative  Court  of  Canterbury  (as  in  and  by 

VOL.  IV.  o 
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CHAP.  vii.    the  acts  of  the  said  Court,  reference  being  thereunto  had,  will 
EaLMiASTicAL  ^PP^^O  >  ^^^  ^hc  tfac  sdid  B.  I.  took  upon  herself  the  execution 
Courts,       of  the  said  Will,  and  by  virtue  thereof  intermeddled  in  the 
goods,  chattels,  and  credits  of  the  said  A.  I.,  deceased. 

9th.  That  the  said  I.  A.,  deceased,  left  behind  him  goods, 
chattels,  and  credits  sufficient  to  pay  all  his  just  debts,  funeral 
charges,  and  likewise  the  proportion  of  the  legacy  left  by  the 
said  I.  A.,  deceased,  to  the  said  J.  I.  A.,  which  had  come  to 
his  hands  and  possession  as  aforesaid,  but  which  he  had  not 
applied  under  the  trusts  of  the  will  of  the  said  I.  A.  to  or  for 
the  benefit  of  the  said  J.  I.  A. 

10th.  That  some  time  before  the  commencement  of  the 
present  suit  the  said  J.  I.  A.,  party  in  this  cause,  did  request 
the  said  B.  L  to  pay  to  him  the  aforesaid  proportion  of  the 
legacy  so  as  aforesaid  given  and  bequeathed  to  him  by  tbe 
will  of  the  said  I.  A.,  deceased,  and  retained  by  the  siud  A.  I., 
deceased,  in  his  character  of  executor  and  trustee^  and  now  re- 
maining unpaid  and  due  to  the  said  J.  I.  A.  as  aforesaid ;  but 
the  said  B.  I.  then  refused,  and  now  does  refuse,  and  hath 
unjustly  delayed,  and  now  delays  to  pay  the  same. 

11th.  That  the  said  B.  I.  was  and  is  of  the  province  of 
Canterbury,  and  by  reason  thereof,  and  of  her  proving  the 
will  of  the  said  A.  I.,  deceased,  as  aforesaid,  whilst  living  the 
surviving  acting  executor  and  trustee  of  the  said  I.  A.,  de- 
ceased, as  aforesaid,  subject  to  the  jurisdiction  of  this  Court. 

ISth.  That  of  and  concerning  the  premises  it  hath  been, 
and  is  on  the  part  and  behalf  of  the  said  J.  I.  A.  rightly  and 
duly  complained  to  you,  the  official  principal  aforesaid,  and 
to  this  Court. 

13th.  That  all  and  singular  the  premises  were  and  are  true. 
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CHAP-  VII. 

In  the  name  of  God,  Amen.    Before  youj  the  Right  Ho-    Pbactfcb  in 
nourable  Sir  Herbert  Jenner,  Knight,  Doctor  of  Laws,  Official    ^'^cocRxsr^^ 
Principal  of  the  Arches  Court  of  Canterbury,  lawfully  consti-  7.~Forra  of  libel 
tuted,  your  surrogate,  or  any  other  competent  judge,  in  this  »«  *  &"«*  for  di- 

behalf;  the  proctor  of  M.  K.  of  the  parish  of »,  in  the  ground  of  adoi- 

oounty  of ,  deanery  of ,  and  province  of  Canterbury,  5*^'^^,  P'^|j?°*^^ 

against  W.  K.,  the  lawful  husband  of  the  said  M.  K.  of  the  against  her 

parish  of ,  in  the  county  of ,  diocese  of ,  and  hu»i>and.(«) 

province  aforesaid ;  and  against  all  and  every  other  person  or 
persons  lawfully  appearing  or  intervening  in  judgment  for  him 
before  you,  by  way  of  complaint  and  hereby  complaining  unto 
yott  in  this  behalf,  doth  say,  allege,  and  in  law  articulately  pro- 
pound as  follows,  to  wit : — 

First.  That  in  the  several  months  of ,  in  the  year 

of  oar  Lord ^  the  said  W.  K.  being  then  a  bachelor  and  a 

minor,  of  the  age  of years  and  upwards,  but  under  the  age 

of  twenty-one  years,  and  free  from  all  matrimonial  contracts 
and  engagements  whatever,  did  make  his  courtship  and  ad- 
dresses in  the  way  of  marriage  to  the  said  M.  K.,  then  M.  S., 
spinster,  and  the  said  M.  K.  being  then  a  minor,  of  the  age  of 

years  and  upwards,  but  under  the  age  of  twenty-one  years, 

and  also  free  from  all  matrimonial  contracts  and  engagements 
whatever,  did  accept  such  his  courtship  and  addresses,  and 
did  consent  and  agree  to  be  married  to  him  the  said  W.  K. ; 
that  iq  pursuance  thereof  they  the  said  W.  K.  and  M.  K.  were 

on  or  about  the day  of ,  in  the  year  of  our  Lord , 

lawfully  joined  together  in  holy  matrimony  in  the  parish  church 

of ,  in  the  county  of ^  by  the  Rev. ,  a  clerk 

or  minister  in  holy  orders  of  the  Church  of  England,  or  then 
officiating  as  such,  according  to  the  rites  and  ceremonies  of  the 
Church  of  England  as  by  law  established,  by  virtue  of  banns 

first  duly  had  and  published.    And  he,  the  said  Rev. 

then  and  there  pronounced  them  to  be  lawful  husband 

and  wife  in  the  presence  and  hearing  of  divers  credible  wit- 
nesses, and  an  entry  of  such  marriage  was  duly  made  in  the 

legister  book  of  marriages  kept  for  the  said  parish  of ,  in 

the  county  of aforesaid.    And  this  was  and  is  true,  public 

and  notorious;  and  so  much  the  said  W.  K.,  the  other  party 
in  this  cause,  doth  know,  or  hath  beard,  and  in  his  conscience 
believes  and  hath  confessed  to  be  true.    And  the  party  propo- 

(a)  See  ante.  Part  IV.  461,  as  to  tlie  jurisdiction  of  Ecclesiastical  Courts  in  suits 
for  divorce,  &c«,  aod  as  fo  costs  pending  snit,  id,  46$. 

o2 
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p^ACTiai  w*    ^^^^  ^^^^  allege  and  propound^  of  any  other  time  and  times, 
EocLBtiAtTicAL  place  and  places,  and  person  or  persons  as  shall  appear  from 

^^^It —  the  proofs  to  be  made  in  this  cause,  and  every  thing  in  this 

and  the  subsequent  articles  of  this  libel  contained  jointly  and 
severally. 

Second.  That  in  part  supply  of  proof  of  the  premises  men- 
tioned and  set  forth  in  the  next  preceding  article,  and  to  all 
other  intents  and  purposes  in  the  law  whatsoever,  the  party 
proponent  doth  hereto  annex,  and  prays  to  be  here  read  and 
inserted,  and  taken  as  part  and  parcel  hereof,  a  certain  paper 
writing  or  exhibit  marked  with  the  letter  (A.),  and  doth  allege 
and  propound  the  same  to  be  and  contain  a  true  copy  of  the 
entry  of  marriage  of  the  said  W.  K.  and  M.  K.,  formerly 
M.  S.,  in  the  next  preceding  article  mentioned,  that  the  same 
hath  been  faithfully  extracted  from  the  registry  book  of  mar- 
riages kept  in  and  for  the  said  parish  of ,  and  carefully 

collated  with  the  original  entry  now  remaining  therein,  and 
found  to  agree  therewith.  That  all  and  singular  the  contents 
of  the  said  exhibit  were  and  are  true,  and  all  things  were  so 
had  and  done  as  therein  contained ;  and  that  M.  K.  (wife  of 
the  said  W.  K.)  late  M.  S.,  therein  mentioned,  and  M.  K. 
(formerly  M.  S.)  wife  of  the  said  W.  K.  party  in  this  cause, 
was  and  is  one  and  the  same  person  and  not  divers,  and  that 
W.  K.  also  mentioned  in  the  said  exhibit,  and  W.  K.,  the 
other  party  in  this  cause  was,  and  is  one  and  the  same  person 
and  not  divers.  And  this  was  and  is  true,  public  and  notori- 
ous, and  the  party  proponent  doth  allege  and  propound  as 
before. 

Third.  That  from  and  immediately  after  the  solemnization 
of  the  said  marriage  they  the  said  W.  K.  and  M.  K.  lived  and 
cohabited  together  at  bed  and  board  as  husband  and  wife,  and 
consummated  their  said  marriage  by  carnal  copulation  and  the 

procreation  of children ;  and  from  the  time  of  the  said 

marriage,  they  the  said  W.  K.  and  M .  K.  so  lived  and  coha- 
bited together  at ,  in  the  county  of ,  afterwards  at 

,  in  the  county  of ,  and  then  at  the  city  of ,  and 

at  divers  other  places,  and  so  continued  to  live  and  cohabit 

together  until  on  or  about  the day  of  the  month  of , 

in  the  year  of  our  Lord ,  when  the  said  M.  K.  quitted 

W.  K.,  and  they  the  said  M.  K.  and  W.  K.  finally  ceased  to 
cohabit  together  under  the  circumstances  hereinafter  particu- 
larly pleaded.  And  the  party  proponent  doth  further  allege 
and  propound  that  during  the  time  they  so  lived  and  cohabited 
together,  they  have  constantly  owned  and  acknowledged  each 
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Other  as  and  for  a  lawful  husband  and  wife,  and  were  and  are    chap.  vii. 
so  commonly  accounted,  reputed  and   taken  to  be,  by  and  e^lmiVw^l 
amongst  their  families,  neighbours,  friends,  acquaintances  and       Courts. 
others.    And  this  was  and  is  true,  public  and  notorious,  and 
the  party  proponent  doth  allege  and  propound  as  before. 

Fourth.  That  shortly  after  the  marriage  of  the  said  W.  K. 
and  M.  K.  as  heretofore  pleaded,  he  the  said  W.  K.  com- 
menced a  lewd  and  adulterous  intercourse  with  a  female  named 

A.  W.,  who  was  resident  in  the ,  and  was  in  the  frequent 

commission  of  adultery  with  the  said  A.  W.  from  such  time 

until  the  latter  end  of  the  month  of ,  in  the  year  of  our 

Lord ;  that  such  adultery  was  committed  by  the  said  W. 

K.  and  the  said  A.  W.  as  well  at  the  house  of  the  said  A.  W. 

herself  situate  in ,  as  in  the  open  air,  and  also  in  divers 

brothels  or  houses  of  ill  fame  in  the  said of ,  and 

more  particularly  in  a  house  of  ill  fame  situate  in .     And 

this  was  and  is  true,  public  and  notorious,  and  the  party  pro- 
ponent doth  allege  and  propound  as  before. 

Fifth.  That  in  or  about  the  month  of in  the  year  of 

our  liord  ,  he  the  said  W.  K.  commenced  a  lewd  and 

adulterous  intercourse  with  a  female  named  E.  H.,  that  from 

such  time  until  in  or  about  the  month  of ,  in  the  year  of 

our  Lord ,  the  said  W.  K.  and  E.  H.  were  in  the  fre- 
quent habit  of  repairing  together  to  the  house  of ,  at , 

where  they  went  to  bed  together,  and  had  the  carnal  use  and 
knowledge  of  each  other's  bodies,  whereby  the  said  W.  K.  and 
E.  H.  committed  the  foul  crime  of  adultery.  And  this  was 
and  is  true,  public  and  notorious,  and  the  party  proponent 
doth  allege  and  propound  as  before. 

Sixth.     That  in  or  about  the  month  of ,  in  the  year  of 

our  Lord ,  the  said  W.  K.  accompanied  a  female  named 

C.  S.  to  the  house  of  T.  J.  where  they  retired  to  and  were 
seen  naked  and  alone  together  in  one  and  the  same  bed,  and 
they  the  said  W.  K.  and  C.  S.  then  and  there  had  the  carnal 
use  and  knowledge  of  each  other's  bodies,  whereby  he  the  said 
W.  K.  committed  the  foul  crime  of  adultery.  And  this  was  and 
is  true,  public  and  notorious,  and  the  party  proponent  doth 
allege  and  propound  as  before. 

Seventh.  That  the  person  who  had  the  carnal  use  and 
knowledge  of  the  bodies  of  A.  W.,  as  pleaded  in  the  4th 
article^  of  £.  H.,  as  pleaded  in  the  5th  article,  of  C.  S.,  as 
pleaded  in  the  6th  article  of  this  libel,  and  W.  K.,  the  party  in 
this  cause,  was  and  is  one  and  the  same  person  and  not  divers; 
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CHAP.  VII.    and  that  each  and  every  of  the  several  females  of  whose  body  also 
E^II^stxIJIl  *®  said  W.  K.  had  the  carnal  use  and  knowledge,  as  pleaded 
Cop'TS'      in  the  said  several  articles  of  the  swd  libel,  was  and  is  the  fe- 
male in  each  several  article  namedj  and  was  not  and  is  not 
M.  K.  the  wife  of  W.  K.  (the  party  proceeded  against  in)  and 
the  party  promoting  this  cause.     And  this  was  and  is  true, 
public  and  notorious,  and  the  party  proponent  doth  allege  and 
propound  as  before. 
Eighth.  That  the  said  W.  K.  is  or  was  of  the  diocese  of 

^  and  province  of  Canterbury,  and  therefore  and  by  reason 

of  the  letters  of  request  from  the  Rev. ,  Clerk,  Master 

of  Arts,  Vicar-General  and  Official  Principal  of  the  Consistorial 

and  Episcopal  Court  of ,  presented  to  and  accepted  by 

you  the  Official  Principal  aforesaid,  or  to  and  by  your  Surro- 
gate, and  also  by  reason  of  the  appearance  given  on  his  behalf, 
is  subject  to  the  jurisdiction  of  this  Court.  And  this  was  and 
is  true,  public  and  notorious,  and  the  party  proponent  doth 
allege  and  propound  as  before. 

Ninth.  That  of  and  concerning  all  and  singular  the  premises, 
it  was  and  is  rightly  and  duly  complained  to  you  the  Official 
Principal  aforesaid,  and  to  this  Honourable  Court.  And  this 
was  and  is  true,  public  and  notorious,  and  the  parly  proponent 
doth  allege  and  propound  as  before. 

Tenth.  That  all  and  singular  the  premises  were  and  are 
true,  public  and  notorious,  and  thereof  there  was  and  is  a  pub- 
lic voice,  fame  and  report,  of  which  legal  proof  being  made,  the 
party  proponent  prays  right  and  justice  may  be  effectually 
done  and  administered  to  him  and  his  party  in  the  premises, 
and  that  she  may  be  pronounced  and  decreed  to  be  diforced 
and  separated  from  bed,  board  and  mutual  cohabitation  with 
the  said  W.  K.  her  husband,  by  reason  of  the  adultery  by  him 
committed,  by  you,  and  your  definitive  sentence  or  final  decree 
to  be  given  in  this  behalf,  and  that  you  will  further  do  and 
decree  in  the  premises  what  shall  be  lawful,  the  party  propo- 
nent not  obliging  himself  to  prove  all  and  singular  the  pre- 
mises, nor  to  the  burthen  of  a  superfluous  proof,  against  which 
he  here  protests  and  prays,  that  so  far  as  he  shall  prove  in 
the  premises  he  shall  obtain  in  his  petition  the  benefit  of  the 
law  being  always  preserved  to  him,  humbly  imploring  the  aid 
of  your  office  in  this  behalf. 
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J^^  CHAP.  VII. 

Practicb  in 

Page  Courts. 

Marriages  solemnized  in  the  parish  of ,  in  the  county 

of ,  in  the  year ,  W.  K,  of  this  parish^  bachelor,  and 

M.  S.  of  this  parish,  spinster,  were  married  in  this  Church,  by 

>  this day  of ,  in  the  year , 

By  me, . 

This  marriage  was  solemnized  between  us  <      ' 

.     ,  ^    (  John  Thomas. 

In  the  presence  of    <    ^,         _ 

t  Maria  Thomas* 

No. 

I  certify  the  above  to  be  a  true  copy. 

— — ,  Curate. 


soo 
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CHAP.  VII.    In  the  Arches  Court  of  Canterbury. 

Pbacticb  in  ^  '' 

EccLEBiABTicAL  Thc  Oiuce  of  the  judge  promoted  by  — 

^^'^'^"-  against ,  &c.  &c. 

inonSfofa      '»  ^^^^  name  of  God,  Amen.   We ,  Knight,  Doctor  of 

party  promoUiig  Laws,  Official  Principal  of  the  Arches  Court  of  Canterbury, 
o/marriage"  \l  lawfully  Constituted,  to  you  D.  S.  and respectively,  of  the 

In^sulo^  the    P*"^^  ^' >  *"  ^^  county  of ,  and  diocese  and  province 

parties  standing  of  Canterbury,  all  and  singular  the  articles,  heads,  positions,  or 
ship  oruncic"  interrrogatories  hereunder  written  or  hereinafter  mentioned, 
and  niece.  touching  and  concerning  the  health  of  your  souls  and  the  law- 
ful correction  and  reformation  of  your  manners  and  excesses, 
and  more  especially  for  your  having  been  guilty  of  the  foul 
crime  of  incest,  do  by  virtue  of  our  office,  at  the  voluntary 
promotion  of the  surviving  churchwarden  of  the  said  pa- 
rish of ,  object,  administer,  and  article  as  follows,  to  wit. 

First.  We  article  and  object  to  you  the  said  D.  S.  otherwise 

,  and ,  falsely  calling,  &c. ,  that  in  or  about  the 

twelfth  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  sixty-eight,  Richard ,  being  then 

a  bachelor,  or  widower,  and  Elizabeth  ^  of  the  same 

parish,  being  then  a  spinster,  or  widow,  and  both  free  from  all 
matrimonial  contracts  and  engagements*  were  lawfully  joined 
together  in  holy  matrimony  according  to  the  rites  and  cere- 
monies of  the  church  of  England  as  by  law  established,  in  the 

parish  church  of aforesaid,  by  the  Reverend ,  clerk, 

a  priest  or  minister  in  holy  orders  of  the  church  of  England, 
and  then  vicar  of  the  said  parish,  who  then  and  there  pro- 
nounced them  to  be  lawful  husband  and  wife,  in  the  presence 
and  hearing  of  several  credible  witnesses,  in  virtue  of  banns  of 
marriage  thrice  duly  published  in  the  said  parish  church,  and 
an  entry  of  such  marriage  was  duly  made  in  the  register  book 

of  marriages  kept  in  and  for  the  said  parish  of ,  for  the 

said  year  one  thousand  seven  hundred  and  sixty-eight.  And 
this  was  and  is  true,  public  and  notorious,  and  we  article  and 
object  every  thing  in  this  and  the  subsequent  articles  contained 
jointly  and  severally. 

Second.  Also  that  in  supply  of  proof  of  part  of  the  pre- 
mises in  the  preceding  articles  mentioned,  and  to  all  other  in- 
tents and  purposes  in  the  law  whatsoever,  we  do  exhibit,  hereto 
annex,  and  will  to  be  read  and  inserted,  and  taken  as  part  and 
parcel  hereof,  a  certain  paper  writing  marked  No.  1,  and  do 
article  and  allege  the  same  to  be  and  contain  a  true  copy  of  the 

(a)  See  ante,  Part  IV.  458. 


IN  THE  ECCLESIASTICAL  COURTS.  201 

entry  of  the  marriage  of  the  said  Richard and  Elizabeth    CHAP.vil. 

mentioned  in  the  preceding  article,  that  the  same  hath  Ecclbhastical 


been  faithfully  extracted  from  the  register  book  of  marriages  Courts. 
kept  in  and  for  the  said  parish  of ,  for  the  year  one  thou- 
sand seven  hundred  and  sixty-eighty  and  carefully  collated  with 
its  original  now  remaining  therein  and  agrees  therewith,  that  all 
and  singular  the  contents  of  the  said  exhibit,  and  of  the  said 
original  entry  were  and  are  true,  that  all  things  were  so  had 

and  done  as  are  therein  contained,  and  that  Richard and 

Elizabeth therein  mentioned,  and  Richard  —  and  Eli- 
zabeth   f  his  wife,  who  were  the  natural  and  lawful  father 

and  mother  of  you  the  said  David ^  otherwise ,  and 

the  lawful  paternal  grandfather  and  grandmother  of  you  the 

said  Elizabeth  ,  otherwise ,  falsely  calling  yourself 

y  wife  of  the  said  David ,  otherwise ,  (respectively 

deceased,)  were  and  are  the  same  persons  and  not  divers.   And 
this  was  and  is  true,  public  and  notorious,  and  we  article  and 
object  as  before. 
Third.  Also  we  article  and  object  to  you  the  said  David 

,  otherwise ,  and  Elizabeth  ,  otherwise , 

otherwise ,  spinster,  falsely  calling  yourself ,  wife  of 

the  said  David ,  otherwise ,  that  from  and  immediately 

after  the  said  marriage  of  them  the  said  Richard and 

Elizabeth ,  formerly ,  in  the  preceding  article  men- 
tioned^ they  lived  and  cohabited  together  as  lawful  husband 

and  wife,  in  the  said  parish  of ,  and  afterwards  in  the 

parish  of ,  in  the  county  of ,  and  then  in  the  parish 

of  — '- — y  in  the  same  county,  and  that  during  the  time  they  so 

lived  and  cohabited  together  in  the  said  parish  of ,  they 

had  issue  of  their  said  marriage  a  son  named  Richard , 

who  was  the  natural  and  lawful  father  of  you  the  said  Elizabeth 

,  otherwise ,  otherwise ,  spinster,  falsely  calling 

yourself  — — ,  wife  of  the  said  David,  otherwise  ,  and 

that  during  the  time  the  said  Richard and  Elizabeth 

so  lived  and  cohabited  together  in  the  said  parish  of  — — . 
they  had  issue  of  their  said  marriage  another  son,  being  you  the 

aforementioned  David >,  otherwise ;    that  the  said 

was  born  in  or  about  the  month  of ,  or  the  month  of 

,  in  the  year  one  thousand  seven  hundred  and  seventy,  and 

that  on  or  about  the  twenty-fifth  day  of  the  said  month  of 
— — ,  one  thousand  seven  hundred  and  seventy,  he  was  baptized 

in  the  parish  church  or  parish  of aforesaid,  as  the  natural 

and  lawful  son  of  the  said  Richard and  Elizabeth ,  his 

wife;  and  that  an  entry  of  such  baptism  was  duly  made  in  the  re< 
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CHAP.  VII.    gister  book  of  baptisms  kept  for  the  said  parish ;  and  we  further 

Ecol^Icti^l  *rt>cle  «nd  olqect  to  you  the  said  David ,  otherwise , 

Co^«Ts.      and  Elizabeth ^otherwise , spinster, falsely  calliiig  your- 
self  ,  wife  of  the  said  David ^,  otherwise ,that  you 

the  said  David ,  otherwise ,  were  born  in  or  about 

the  month  of  February,  or  — —,  in  the  year  one  thousand 
seven  hundred  and  seventy-four,  and  that  on  or  about  the  thir- 
teenth day  of  the  said  month  of ,  one  thousand  seven 

hundred  and  seventy-four,  you  were  batissed  in  the  parish  church 

or  parish  of aforesaid,  as  the  natural  and  lawful  son  of 

the  said  Richard and  Elizabeth  ,  by  the  name  of 

,  and  that  an  entry  of  such  baptism  was  duly  made  in  the 

register  book  of  baptisms  kept  for  the  said  parish  of ,  and 

further  that  the  said  Richard and  Elizabeth , 


wife,  upon  all  occasions  owned  and  acknowledged  the  said 

Richard ,  (who  was  the  natural  and  lawful  father  of  you  the 

said  Elizabeth ,  otherwise ,  spinster,)  and  you  the  said 

David ,  otherwise  ,  to  be  their  natural  and  lawful 

children,  and  that  the  said  Richard ^  (who  was  the  natural 

and  lawful  father  of  you  the  said  Elizabeth ,  otherwise 

,  spinster,)  and  you  tlie  said  David ,  otherwise , 

upon  all  occasions  constantly  owned  and  acknowledged  each 
other  to  be  his  and  your  natural  and  lawful  brother,  and  the 

said  Richard and  Elizabeth ,  his  wife,  to  be  his  and 

your  (the  said  David ,  otherwise ,)  natural  and  lawful 

father  and  mother,  and  that  for  and  as  persons  so  respectively 

related  to  each  other  the  said  Richard and  Elizabeth 

,  his  wife,  and  the  said  Richard ,  (the  natural  and 


lawful  father  of  you  the  said  Elizabeth ,  otherwise , 

spinster,)  and  you  thesaid  David ,  otherwise ,  were  and 

commonly  accounted,  reputed,  and  taken  to  be  by  and  amongst 
their  and  your  relations,  friends,  acquaintance,  and  others.  And 
this  was  and  is  true,  public  and  notorious,  and  we  article  and 
object  as  before. 

Fourth.  Also  that  in  supply  of  proof  of  the  prembes  in  the 
nextpreceding  article  mentioned,  and  to  all  other  intents  and  pur- 
poses in  the  law  whatsoever,  we  do  exhibit  and  hereto  annex, 
and  will  to  be  here  read  and  inserted,  and  taken  as  part  and 
parcel  hereof,  two  paper  writings  marked  respectively  No.  2  and 
No.  3,  and  do  article,  object,  and  allege  the  said  paper  writing 
marked  No.  S  to  be  a  true  copy  of  the  entry  of  the  baptism 

of  the  said  Richard ,  the  natural  and  lawful  father  of  you 

the  said  Elizabeth ,  otherwise ,  spinster,  that  the  same 

bath  been  faithfully  extracted  from  the  register  book  of  bap- 
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lisms  kept  in  and  for  the  said  parish  of y  in  the  county  of  chap.  vii. 

,  for  the  year  one  thousand  seven  hundred  and  seventy,  EcCTinASTic^L 

and  carefully  collated  with  its  original  now  remaing  therein,  and       Couam 
agrees  therewitli,  and  the  said  paper  writing  marked  No.  S  to 
be  a  true  copy  of  the  entry  of  the  baptism  of  you  the  said  David 
,  otherwise ,  that  the  same  hath  been  faithfully  ex- 
tracted from  the  register  book  of  baptisms  kept  in  and  for  the 

said  parish  of ,  in  the  county  of ^  for  ihe  year  one 

thousand  seven  hundred  and  seventy-fotir,  and  carefully  collat- 
ed with  its  original  now  remaining  therein,  and  agrees  there- 
with, that  all  things  were  so  had  and  done  as  are  in  the  aaid 
exhibits  respectively  contained,  and  that ''  Richard"  mentioned 
in  the  said  exhibit,  marked  No.  9,  as  the  *^  son  of  EKzabetli 

and  Richard ;"  and  Richard the  natural  and  lawful 

fiuher  of  you  the  said  Elisabeth ,  otherwise ,  spinster, 

and  the  natural  and  lawful  brother  of  yon  the  said  David ^ 

otherwise ,  were  and  are  one  and  the  same  person  and  not 

divers  ;  and  that ''  David"  mentioned  in  the  said  exhibit  mark- 
ed No.  8,  as  the  "  son  of  Richard  and  Elizabeth ,"  and 

who  was  afterwards  incestuously  married  to  you  the  said  Elisa- 
beth   1  otherwise  — — ',  spinster,  as  hereinafter  pleaded,  and 

you  the  said  David ,  otherwise ^  were  and  are  one  and 

the  same  person  and  not  divers,  and  that  '^  Richard  and  Eliza- 
beth   ,"  mentioned  in  the  said  exhibit  marked  No.  S,  and 

"  Richard  and  Elizabeth "  mentioned  in  the  said  exhibit 

marked  No.  S,  and  Richard and  Elizabeth ,  formerly 

,  his  wife,  mentioned  in  the  aforesaid  first  and  second  ar- 
ticles, and  Richard and  Elizabeth  ,  the  natural  and 

lawful  fitther  and  mother  of  you  the  said  David  — — ,  other- 
wise   ,  and  the  lawful  and  paternal  grandfather  and  grand- 
mother of  you  the  said  Elizabeth  ,  otherwise ,  spin- 
ster, were  and  are  the  same  persons  and  not  divers.  And  this 
was  and  is  true,  public  and  notorious,  and  we  article  and  object 
as  before. 

Fifth*  Also  we  article  and  object  to  you  the  said  David , 

otherwise ,  and  Elizabeth ,  otherwise ,  spinsten 

fiilsely  calling  yoursdf ,  wife  of  the  said  David , 

otherwise      — ,  that  on  or  about  the  ninth  day  of  October,  in 

the  year ,  the  said  Richard ,  the  natural  and  lawful 

scHi  of  the  said  Richard and  Elizabeth ,  his  wife,  and 

the  natural  and  lawful  father  of  you  the  said  Elizabeth , 

otherwise ,  spinster,  being  then  a  bachelor  and  residing 

in  the  aforesaid  parish  of ,  and  Sarah ,  of  the  parish 

of ^  in  the  said  county  of ,  being  then  a  spinster  or 
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CHAP.  VIL    widow^  and  both  free  from  all  matrimonial  contracts  and  engage- 

Eccm'^wicIl  ments,  were  lawfully  joined  together  in  holy  matrimony  accord- 

CouRTs.       ing  to  the  rites  and  ceremonies  of  the  church  of  England  as 

by  law  established^  in  the  parish  church  of aforesaid,  by 

the  Reverend ,  clerk,  a  priest  or  minister  in  holy  orders  of 

the  church  of  England,  and  then  curate  of  the  said  parish, 
who  then  and  there  pronounced  them  to  be  lawful  husband  and 
wife  in  the  presence  and  hearing  of  several  credible  witnesses,  in 
virtue  of  banns  thrice  duly  published  in  the  said  parish  church, 
and  an  entry  of  such  marriage  was  duly  made  in  the  register 

book  of  marriages  kept  for  the  said  parish  of ,  for  the  said 

year .   And  this  was,  &c.  &c. 

Sixth.  Also  that  in  supply  of  proof  of  part  of  the  premises 
in  the  next  preceding  article  mentioned,  and  to  all  other  in- 
tents and  purposes  in  the  next  preceding  article  mentioned,  and 
to  all  other  intents  and  purposes  in  the  law  whatsoever,  we  do 
exhibit,  hereto  annex,  and  will  to  be  here  read  and  inserted,  and 
taken  as  part  and  parcel  hereof,  a  certain  paper  writing  marked 
No.  4,  and  do  article,  object,  and  allege  the  same  to  be  and 
contain  a  true  copy  of  the  entry  of  the  marriage  of  the  said 

Richard and  Sarah mentioned  in  the  next  preceding 

article,  that  the  same  hath  been  faithfully  extracted  from  the 

register  book  of  marriages  kept  for  the  said  parish  of , 

for  the  year  1791,  and  carefully  collated  with  its  original  now  re- 
maining therein,  and  agrees  therewith  ;  that  all  and  singular  the 
contents  of  the  said  exhibit  and  of  the  said  original  entry  were 
and  are  true,  that  all  things  were  so  had  and  done  as  are  there- 
in contained,  and  that  Richard and  Sarah therein 

mentioned,  and  Richard and  Sarah ,  formerly , 

his  wife,  the  natural  and  lawful  father  and  mother  of  you  the 

said  Elizabeth ,  otherwise ,  spinster,  were  and  are  the 

same  persons  and  not  divers  ;  and  that  Richard therein 

mentioned  and  Richard mentioned  in  the  third  and  fourth 

preceding  articles,  the  natural  and  lawful  brother  of  you  the 

said  David ,  otherwise ,  were  and  are  one  and  the 

same  pegrson  and  not  divers.  And  this  was,  &c. 

Seventh.  Also  we  article  and  object  to  you  the  said  David 

,  otherwise ,  and  Elizabeth ,  otherwise  , 

spinster,  falsely  calling  yourself ,  and  wife  of  David  — — , 

otherwise ,  that  from  and  immediately  after  the  said  mar- 
riage of  them  the  said  Richard and  Sarah ,  formerly 

,  in  the  two  next  preceding  articles  mentioned,  they  lived 

and  cohabited  together  as  lawful  husband  and  wife,  as  well  as 
in  the  said  parishes  of  — — •  and ,  as  also  in  the  parish  of 
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,  in  the  county  of ,  and  that  during  the  time  they  so    CHAP.  vn. 

Kvcd  and  cohabited  together  they  had  issue  of  their  said  mar-  eoclmiIotical 

riage  a  daughter,  being  you  the  said  Elizabeth ,  otherwise       Courtb. 

y  spinster ;  and  we  article  and  object  that  you  the  said 

Elizabeth ^  otherwise ,  spinster,  were  born  on  or  about 

the  SIst  December  in  the  year y  and  that  on  or  about  the 

eighth  day  of  the  month  of  March, y  you  were  baptiz- 
ed in  the  parish  church  or  parish  of aforesaid,  as  the 

natural  and  lawful  daughter  of  the  said  Richard  and 

Sarah ,  formerly ,  his  wife,  and  an  entry  of  such  bap- 
tism was  duly  made  in  the  register  book  of  baptisms  kept  for 

the  said  parish  of ,  for  the  said  year ,  but  that  in  such 

entry  by  error  the  cbristain  name  of  the  said  Sarah  was 

written  *^  Elizabeth,*'  and  the  surname  of  the  said  Richard 

and  Sarah ^  was  written ;  and  we  further  article 

and  object  to  you  the  said  David ,  otherwise y  and 

Elizabeth ,  otherwise y  spinster,  that  the  said  Richard 

and  Sarah ,  upon  all  occasions  owned  and  acknow- 
ledged you  the  said  Elizabeth ,  otherwise ,  spinster, 

to  be  their  natural  and  lawful  daughter ;  and  that  you  the  said 

Elizabeth ,  otherwise ,  spinster,  upon  all  occasions 

constantly  owned  and  acknowledged  the  said  Richard and 

Sarah ,  his  wife,  to  be  your  natural  father  and  mother,  and 

that  for  and  as  persons  so  related  to  each  other  the  said  Rich- 
ard   and  Sarah ,  his  wife,  and  you  the  said  Elizabeth 

y  otherwise ,  spinster,  were  and  are  commonly  account- 
ed and  taken  to  be  by  and  amongst  your  relations,  friends,  ac- 
quaintance and  others.  And  this  was,  &c.  &c. 

Eighth.  Also  that  in  part  supply  of  proof  of  the  premises 
mentioned  in  the  next  preceding  article,  and  to  all  other  intents 
and  purposes  in  the  law  whatsoever,  we  do  exhibit,  hereto  an- 
nex, and  will  to  be  here  read  and  inserted,  and  taken  as  part 
and  parcel  hereof,  a  certain  paper  writing  marked  No.  5,  and 
do  article  and  object,  and  allege  the  same  to  be  a  true  copy  of 
the  entry  of  the  baptism  of  you  the  said  Elizabeth ,  other- 
wise   y  spinster,  mentioned  in  the  next  preceding  article, 

that  the  same  hath  been  faithfully  extracted  from  the  register 

book  of  baptisms  kept  for  the  said  parish  of ,  in  the 

county  of ,  for  the  year  one  thousand  seven  hundred  and 

nine^two,  and  carefully  collated  with  its  original  now  remaining 
therein  and  agrees  therewith,  that  all  and  singular  the  contents 
of  the  said  exhibit  and  the  said  original  entry  were  and  are 
true,  that  all  things  were  so  had  and  done  as  therein  contained, 
and  that  *^  Elizabeth*'  therein  mentioned  as  the  daughter  of 
*'  Richard  and  Elizabeth  — — /'  and  you  the  said  Elizabeth 
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CHAP.  vn.    ,  otherwise ,  spinster^  were  and  are  one  and  the  »ame 

Practice  im  

EccLssiASTicAL  P^^son  and  not  divers ;  and  that  Richard and  Elizabeth 

Courts.       therein  mentioned,  and   Richard and  Sarah ^ 


formerly ,  his  wife,  mentioned  in  the  sixth  and  seventh 

preceding  articleSi  the  natural  and  lawful  father  and  mother  of 

you  the  said  Elizabeth ,  otherwise ,  spinster,  were  and 

are  the  same  person  and  not  divers.   And  this  was  and  is^  &c. 
Ninth.  Also  we  article  and  object  to  you^  the  said  David 

,  otherwise  ,  and   Elizabeth ,  otherwise , 

spinster^  falsely  calling  yourself  ,  wife  of  the  said  David 

;  that  the  marriage  of  a  man  with  his  brother's  daughter, 

and  the  marriage  of  a  woman  with  her  father's  brother,  is  pro- 
hibited by  the  law  of  God,  and  that  in  and  by  the  table  of  de- 
grees of  marriage  set  forth  by  the  Reverend  Father  in  Gk>d, 
Matthew  Parker,  by  Divine  Providence  some  time  Lord  Arch- 
bishop of  Canterbury,  Primate  of  all  England  and  Metropolitan, 
in  the  year  of  our  Lord  1568,  it  is  declared,  ordered  and  di- 
rected, that  a  man  may  not  marry  his  brother's  daughter,  and 
that  a  woman  may  not  marry  her  fiitber's  brother ;  and  that  by 
the  99th  canon  of  the  constitutions  and  canons  ecclesiastical, 
treated  of  by  the  Bishop  of  London,  president  of  the  oonvoca* 
tion  for  the  province  of  Canterbury,  and  the  rest  of  the  bishops 
and  clergy  of  the  said  province,  and  agreed  upon  with  the 
king's  majesty's  license  in  their  synod,  begun  at  London  in  the 
year  of  our  Lord  1603,  It  is  declared,  ordered  and  directed, 
that  no  person  shall  marry  within  the  degrees  prohibited  by 
the  laws  of  God,  and  expressed  in  a  table  set  forth  by  autho- 
rity in  the  year  1568,  and  that  all  marriages  so  made  and  con- 
tracted shall  be  judged  incestuous  and  unlawful,  and  conse- 
quently shall  be  dissolved,  as  void  from  the  beginning,  and  the 
parties  shall  by  course  of  law  be  separated  as  in  and  by  the 
said  table  and  canon  to  which  we  refer  doth  appear.     And  this 
was  and  is,  &c. 
Tenth.  Also  we  article  and  object  to  you,  the  said  David 

,  otherwise ,  and  Elizabeth  ,  otherwise  F. , 

spinster,  falsely  calling  yourself ,  wife  of  the  said  David 

,  otherwise ,    that    notwithstanding    the    premises 

pleaded,  objected  and  alleged  in  the  several  preceding  arti- 
cles were  and  are  true,  you  the  said  David ,  otherwise 

,  being  then  a  widower,  did  pay  your  courtship  and  ad* 

dresses  in  the  way  of  marriage  to  your  niece,  the  said  Elisa- 
beth — — ,  otherwise ,  spinster,  the  natural  and  lawful 

daughter  of  Richard ,  the  natural  and  lawful  brother  of 

you,  the  said  David ,  otherwise ;  and  that  you  the  said 
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EKsabeth ,  otherwise ,  was  then  a  spinster^  and  did    chap,  vil 

receive  the  courtship  and  addresses  in  the  way  of  marriage  of  Eotlmiastical 

your  uncle^  the  said  David ,  otherwise ,  the  natural      Courts. 

and  lawful  brother  of  the  said  Richard ,  the  natural  and 

lawful  father  of  you,  the  said  Elizabeth ,  otherwise , 

spinster,  and  did  consent  to  be  married  to  htm,  and  that  ac- 
cordingly on  or  about  the  ^th  day  of  May,  in  the  year  ^- — , 
a  marriage  was  in  fact  had  and  solemnized,  or  rather  profaned, 

between  you  the  said  David ,  otherwise ,  and  you  the 

said  Elizabeth ,  otherwise ,  spinster,  then  passing  in 

the  name  of ,  in  the  parish  church  of  Saint ,  in  the 

county  of ,  by  the  reverend ,  priest  or  minister  in  holy 

orders  of  the  church  of  England,  or  officiating  as  such,  in  the 
presence  and  hearing  of  several  credible  persons,  by  virtue  of 
banns  of  marriage  thrice  duly  published  in  the  said  church ; 
and  an  entry  of  such  marriage  was  made  in  the  registry  book 
of  marriages  kept  for  the  said  parish  for  the  said  year.  And 
this  was  and  is,  &c. 

Eleventh.  Also  that  in  part  supply  of  proof  of  the  premises 
mentioned  in  the  next  preceding  article,  and  to  all  other  intents 
and  purposes  in  the  law  whatsoever,  we  do  exhibit,  hereto  an- 
nex and  will  to  be  here  read  and  inserted  and  taken  as  part  and 
parcel  hereof,  a  certain  paper  writing  marked  No.  6,  and 
article,  object  and  allege  the  same  to  be  and  contain  a  true 
copy  of  the  entry  of  the  marriage  of  you  the  said  David 

,  otherwise ,  and  Elizabeth  ,  otherwise  , 

spinster,  mentioned  in  the  next  preceding  article,  that  the  same 
hath  been  faithfully  extracted  from  the  register  book  of  mar- 
riages kept  for  the  said  parish  of  St.  Margaret,  next  ■    — ■,  in 

the  county  of ,  for  the  year ,  are  carefully  collated 

and  examined  with  its  original  now  remaining  therein,  and 
agrees  therewith,  that  all  and  singular  the  contents  of  the 
said  exhibit,  and  of  the  said  original  entry,  were  and  are  true, 
that  all  things  were  so  had  and  done  and  therein  contained, 

and  that  David ,  and  Elizabeth ,  therein  mentioned, 

and  you  the  said  David ,  otherwise ,  and  you  the 

said   Elizabeth ,  otherwise ,  spinster,  falsely  calling 

yourself ,  wife  of  the  said  David ,  otherwise  — • — , 

the  parties  accused  and  complained  of  in  this  cause,  were  and 
are  the  same  persons,  and  not  divers.  And  this  was  and  is, 
&c. 

Twelfth.  Also  we  article  and  object  to  you  the  said  David 

,  otherwise ,  and  Elizabeth ,  otherwise ^ 

spinster,  falsely  calling  yourself wife  of  the  said  David 
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CHAP.  VII. ,  otherwise ,  that  immediately  after  the  mamage  men- 

^LEsrASTicAL  ^^^^^^^  ^"  ^^^  teiith  of  those  articles  was  solemnized,  or  rather 
Courts.       profaned;  you  the  said  David ,  otherwise ,  and  Eli- 
zabeth   ,  otherwise ,  spinster,  lived  and  cohabited  to- 
gether as  husband  and  wife  in  the  said  parish  df  St.  Mar- 
garet's next ,  in  the  county  of ,  and  afterwards  in  the 

parishes  of and ,  and  in  the  parish  of ,  in  the 

county  of ,  and  did  consummate  the  said  marriage,  or 

rather  effigy  or  show  of  marriage,  by  carnal  copulation  and 
procreation  of  children,  (several  of  whom  are  now  living,)  and 
have  ever  since  continued  to  live,  and  do  now  continue  to  live 
and  cohabit  together  in  an  incestuous  manner,  pretending  to  be 
husband  and  wife.    And  this  was  and  is,  &c. 

Thirteenth.  Also   we  article  and  object  to  you  the  said 

David ,  otherwise ,  and  Elizabeth  ,  otherwise 

,  spinster,  falsely  calling  yourself ,  and  wife  of  the 

said  David ,  otherwise ,  that  you  were  and  are  of  the 

parish  of ,  in  the  county  of ,  and  diocese  and  pro- 
vince of  Canterbury,  and  therefore  and  by  reason  of  the  pre- 
mises and  letters  of  request  under  the  hand  and  seal  of  the 
Worshipful ,  Knight,  Doctor  of  Laws,  Commissary-Ge- 
neral of  the  Most  Reverend  Father  in  God,  William,  by  Divine 
Providence,  Archbishop  of  Canterbury,  Primate  of  all  Eng- 
land and  Metropolitan,  in  and  throughout  the  whole  city  and 
diocese  of  Canterbury  lawfully  constituted,  to  us  presented  and 
by  us  accepted  in  this  cause,  and  also  by  reason    of  our  office 

being  promoted  by  the  aforesaid  Richard ,  you  were  and 

are  subject  to  the  jurisdiction  of  this  Court.  And  this  was 
and  is,  &c. 

Fourteenth.  Also  we  article  and  object  to  you,  the  said 

David  ,  otherwise  ,  and  Elizabeth ,  otherwise 

,  spinster,  falsely  calling  yourself ,  wife  of  the  said 

David ,  otherwise ,  that  of  and  concerning  all  and 

singular  the  premises,  it  has  been  and  is,  by  and  on  the  part 

and  behalf  of  the  said  Richard ,  the  promoter  in  the  cause, 

rightly  and  duly  complained  to  us  and  to  this  Court.  And  we 
article  and  object  as  before. 

Fifteenth.  Also  we  article  and  object  to  you  the  said  David 

,  otherwise ,  and  Elizabeth ,   otherwise  , 

spinster,  falsely  calling  yourself ,  wife  of  the  said  David 

,  otherwise ^  that  all  and  singular  the  premises  were 

and  are  true,  public  and  notorious  ;  and  thereof  there  was  and 
is  a  public  voice,  fame  and  report,  of  which  legal  proof  being 
madci  we  will  that  right  and  justice  shall  be  effisctually  done 
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and  administered  in  the  premises,  and  that  the  aforesaid  pre-    CHAP.  Vli. 
tended  marriagei  or  rather  effigy  or  show  of  marriage  so  un-  ecclkiabticIl 
duly  had  and  solemnizedi  or  rather  profaned^  between  you  the       Courts. 
said  David ,  otherwise ,  and  Elizabeth ,  other- 
wise   9  spinsteri  may  be  dissolved^  and  pronounced  and 

declared  to  have  been  and  to  be  absolutely  null  and  void  from 
the  beginning,  to  all  intents  and  purposes  in  the  law  whatso*^ 
ever,  by  reason  of  incest,  pursuant  and  agreeably  to  the  afore- 
said 99th  canon,  and  that  you  shall  be  duly  corrected  and 
punished  according  to  law  for  your  excess  and  temerity  in  the 
premises,  and  condemned  in  the  costs  of  this  suit  made  and  to 

be  made  on  the  part  and  behalf  of  the  said ,  the  promoter, 

and  compelled  to  the  due  payment  thereof  by  the  definitive 
sentence  or  final  decree  to  be  read  or  promulged,  or  made  and 
interposed  in  this  cause. 

In  the  name  of  God,  Amen.  We,  Herbert  Jenner,  Knight,  9.  Articles  in  the 
Doctor  of  Laws,  Official  Principal  of  the  Arches  Court  of  Can-  cinteIb^r"'Vor 
terbury,   lawfully  constituted,  to  you    the  Reverend  L.  M.,  the  punishment 

rector  of  the  parish  of ,  in  the  county  of ,  in  the  arch-  ©f  a  mblTsu-'^r") 

deaconry  and  commissaryship  of ,  in  the  diocese  of  — —  of  the  Esta- 

and  province  of  Canterbury,  all  and  every  the  heads,  positions,  ^uiity  of  incou-' 
articles  and  interrogatories,  touching  and  concerning  the  law-  *>°ence,  &c. 
ful  correction  and  reformation  of  your  manners  and  excesses, 
and  more  especially  for  incontinence,  for  profane  cursing  and 
swearing,  indecent  conversation,  drunkenness  and  immorality, 
and  for  neglect  of  divine  service  on  divers  Sundays,  do,  by 
virtue  of  our  office,  at  the  voluntary  promotion  of  Y.  Z.,  article 
and  object  as  follows : 

First.  We  article  and  object  to  you,  the  said  L.  M.,  that  by 
the  ecclesiastical  laws,  canons  and  constitutions  of  the  Church 
of  England,  all  clerks  and  ministers  in  holy  orders  are  parti- 
cularly enjoined  and  required  to  be  grave,  decent,  reverend 
and  orderly  in  their  general  deportment  and  behaviour  in 
every  respect,  and  to  abstain  from  fornication  or  incontinence, 
proikneness,  drunkenness,  lewdness,  profligacy,  or  any  other 
excess  whatever,  and  from  being  guilty  of  any  indecency 
themselves,  or  encouraging  the  same  in  others  ;  but  that,  on  the 
contrary,  they  are  enjoined,  at  all  convenient  times,  to  hear  or 
read  some  of  the  Holy  Scriptures,  or  to  occupy  themselves 
with  some  other  honest  study  or  exercise,  always  doing  the 


(fr)  See  as  to  the  jurisdiction  of  Ecclesiastical  Courts  over  ministers,  &c.  anle,  Part 
IV.  457,  475,  477. 

VOL.  IV.  P 
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CHAP.  VII.    tilings  which  shall  appertain  to  honesty^  and  endeavouring  to 
Ecclesiastical  profit  the  Church  of  God,  bearing  in  mind  that  they  ought  to 

_  S^^^l^ excel  all  others  in  purity  of  life,  and  to  be  examples  to  other 

people,  under  pain  of  deprivation  or  other  ecclesiastical  punish- 
ment or  censures,  as  the  exigency  of  the  case  and  the  law  tliere- 
upon  may  require  and  authorize,  according  to  the  nature  and 
quality  of  their  offences ;  and  this  was  and  is  true,  public  and 
notorious,  and  so  much  you  the  said  L«  M.  do  know  or  have 
heard,  and  in  your  conscience  believe  to  be  true ;  and  we  article 
and  object  to  you  of  any  other  time,  place,  person  or  thing, 
and  every  thing  in  this  and  the  subsequent  articles  contained 
jointly  and  severally. 

Second.  Also  we  article  and  object  to  you  the  said  L.  M., 
that  you  were  and  are  a  priest  or  minister  in  holy  orders  of  the 

Church  of  England,  and  that  on  or  about  the day  of 

,  in  the  year  of  our  Lord ^  you  were  duly  and  lawfully 

admitted  and  instituted  in  and  to  the  said  rectory  and  parish  of 

,  in  the  county  of  — — ,  and  that  an  entry  thereof  was  duly 

made  in  the  muniment  book  kept  in  the  Episcopal  Registry  of 

the  Lord  Bishop  of ,  at ,  for  the  diocese  of ;  and 

that  you  were  afterwards  duly  and  lawfully  inducted  into  the 
actual  and  corporal  possession  of  the  said  rectory,  and  for  and 
as  the  lawful  rector  of  the  said  rectory  and  parish,  you  have 
ever  since  been  and  now  are  commonly  accounted,  reputed, 
and  taken  to  be.  And  this  was  and  is  true,  public  and  noto- 
rious, and  we  article  and  object  to  you  as  before. 

Third.  Also  we  article  and  object  to  you  the  said  L.  M., 
that  in  supply  of  proof  of  the  premises  mentioned  in  the  next 
preceding  article,  and  to  all  other  intents  and  purposes  in  the 
law  whatsoever,  the  promoter  of  our  ofBce  doth  exhibit  and 
hereto  annex,  and  prays  to  be  here  read  and  inserted,  and 
taken  as  part  and  parcel  hereof,  a  certain  paper  writing,  num- 
bered   ,  and  doth  allege  and  propound  the  same  to  be  and 

contain  a  true  and  authentic  copy  of  the  act  so  entered  and 
made  in  the  said  muniment  book  kept  in  the  Episcopal  Registry 

of  the  Lord  Bishop  of for  the  said  diocese  as  aforesaid, 

on  your  admission  and  institution  in  and  to  the  said  rectory 

and  parish  of ,  as  mentioned  in  the  next  preceding  article ; 

that  the  same  has  been  carefully  collated  with  the  original 
entry  now  appearing  in  the  said  muniment  book  and  found  to 
agree  therewith,  and  has  been  signed  by ,  the  deputy  re- 
gistrar of  the  said  diocese ;  and  that  all  and  singular  the  con- 
tents of  the  said  exhibit  were  and  are  true,  that  all  things  were 
had  and  done   as   are    therein  contained,    and  that  L.  M. 
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therein  mentioned,  and  you  the  Rev.  L.  M.,  the  party  accused    chap.  Vll. 
and  complained  of  in  this  cause,  were  and  are  one  and  the  EcclmVastical 

sameperson^  and  not   divers,  and  that  the  rectory  of  <^o"»Ta. 

therein  mentioned,  to  which  you  were  so  admitted  and  insti- 
tuted, and  the  rectory  and  parish  of ,  several  times  men- 
tioned in  these  articles,  was  and  is  one  and  the  same  place,  and 
not  divers.  And  this  was  and  is  true,  public,  and  notorious, 
and  we  article  and  object  to  you  as  before. 

Fourth.  Also  we  article  and  object  to  you  the  said  L.  M., 

that  in  the  latter  end  of  the  year  you  engaged   , 

spinster,  as  a  servant,  and  that  she  thereupon  entered  into 
your  service,  and  went  to  reside  in  the  said  rectory-bouse ;  that 
yon  soon  afterwards  formed  a  criminal  connection  with  her, 
and  bad  the  carnal  use  and  knowledge  of  her  body,  and  that 
she  thereby  became  pregnant  by  you ;  that  you  continued  to 
carry  on  such  criminal  connection  during  the  time  she  re- 
mained in  your  service,  which  was  for  about  six  months ;  that 
upon  her  leaving  your  service  she  was  pregnant,  and  after- 
wards, to  wit,  in  the  month  of ,  was  delivered  of  a  bastard 

child  in  the  parish  of ,  in  the  county  of •     And  this 

was  and  is  true,  public,  and*  notorious,  and  we  article  and  ob- 
ject to  you  as  before. 

FiAb.  Also  we  article  and  object  to  you,  the  said  L.  M., 

that  in  the  latter  end  of  the  year ,  or  the  beginning  of  the 

year ,  you  engaged ,  spinster,  as  a  servant,  and  she 

thereupon  entered  into  your  service,  and  went  to  reside  in  the 
said  rectory-house ;  that  you  soon  afterwards  formed  a  criminal 
connection  with  her,  and  had  the  carnal  use  and  knowledge  of 
her  body,  and  she  became  pregnant  by  you ;  that  you  con- 
tinued to  carry  on  such  criminal  connection  for  several  months 

during  the  said  year j  that  the  said  left  your  said 

service,  she  being  at  such  time  pregnant  by  you,  and  was 

afterwards,  to  wit,  on  the  day  of ,  in  the  said  year 

,  at ,  in  the  parish  of ,  in  the  county  of ,  de- 
livered of  a bastard  child.     And  this  was  and  is  true, 

public,  and  notorious,  and  we  article  and  object  to  you  as  be- 
fore. 

Sixth.  Also  we  article  and  object  to  you,  the  said  L.  M., 
that  for  several  years  past  you  have  addicted  yourself  to  ha- 
bitual and  excessive  drinking  of  wine  and  spirituous  liquors, 
and  particularly  rum,  so  as  to  be  frequently  much  intoxicated, 
and  that  you  have  also  frequently  been  guilty  of  the  vice  of 
profane  cursing  and  swearing ;  that  you  have  at  various  times 
sworn  at  your  servants  and  labourers,  and  made  use  of  much 

p2 
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CHAP.  Vll.  profane  language,  and  many  oaths.  And  this  was  and  is  true, 
EotmwIstical  public,  and  notorious,  and  we  article  and  object  to  you  as  be- 
CovRTs,      fore. 

Seventh.  Also  we  article  and  object  to  you,  the  said  L.  M., 

that  on  a in  the  month  of ,  about  o'clock  in 

the ,  you  were  intoxicated,  and  being  in  the of  the 

said  parish,  you  made  use  of  many  profane  oaths,  and  swore 

at ,  a  ,  who  was  then  employed  by  you  as  a  9 

and  to  look  after  your  concerns,  and  called  him ;  which 

expressions  you  repeated  immediately  afterwards,  on  the  same 

day,  in  your  own ,  adjoining  the  said  rectory-house.    And 

this  was  and  is  true,  public,  and  notorious,  and  we  article  and 
object  to  you  as  before. 

Eighth.  Also  we  article  and  object  to  you,  the  said  L.  M., 
that  the  duty  which  has  always  been  accustomed  to  be  done  at 
the  said  church  on  a  Sunday  has  been  the  morning  service  and 

a  sermon,  and  that  on  Sunday,  the  day  of ,  you, 

without  just  cause  or  impediment,  wholly  omitted  to  perform 
such  service ;  and  we  further  article  and  object  to  you  that, 
without  just  cause  or  impediment,  you  wholly  omitted  to  per- 
form divine  service  in  the  said  church  on  Sunday  the  

day  of ,  and  also  on  every  Sunday  subsequent  thereto, 

until  Sunday,  the  —  day  of following,  and  that  you 

also  omitted  to  perform  any  such  service  on  Sunday  the 

day  of ,  and  that  on  the  aforesaid  Sundays  respectively 

no  divine  service  whatever  was  performed  in  the  said  churcb. 
And  this  was  and  is  true,  public,  and  notorious,  and  we  article 
and  object  to  you  as  before. 

Ninth.  Also  we  article  and  object  to  you,  the  said  L.  M., 
that  for  your  aforesaid  fornication  or  incontinence,  profane 
cursing  and  swearing,  indecent  conversation,  drunkenness  and 
immorality,  and  neglect  of  duty,  and  other  crimes  and  excesses, 
you  ought  to  be  canonically  punished  and  corrected,  and  we 
article  and  object  to  you  as  before.     Also  we  article  and  object 

to  you,  the  said  ,  that  you  are  of  the  parish  of ,  in 

the  archdeaconry  and  commissaryship  of ,  in  the  diocese 

of and  province  of  Canterbury,  and  therefore  and  by 

reason  of  the  premises,  and  of  the  letters  of  request  from 
the  worshipful ,  Master  of  Arts,  Commissary  of  the  Ho- 
nourable and  Right  Rev.  Father  in  God, ,  by  divine  per- 
mission. Lord  Bishop  of  ,  in  and  throughout  the  whole 

archdeaconry  of ,  in  the  diocese  of ,  lawfully  consti- 
tuted, presented  to,  and  accepted  by  us  in  this  cause,  were  and 
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are  subject  to  the  jurisdiction  of  this  Courts  and  we  article  and    CHAP.  vii. 
object  to  you  as  before.  ^^^::rZ. 

Tenth.  Ako  we  article  and  object  to  you,  the  said  L.  ^o^'^^** 
M.,  that  the  said  Y.  Z.,  the  party  agent  in  this  cause,  hath 
lightly  and  duly  complained  to  us,  the  judge  aforesaid,  and  to 
this  Court,  and  we  article  and  object  to  you  as  before.  Also 
we  article  and  object  to  you,  the  said  L.  M,,  that  all  and  sin- 
gular the  premises  were  and  are  true,  public,  and  notorious, 
and  thereof  there  was  and  is  a  public  voice,  fame,  and  report, 
of  which  legal  proof  being  made  to  us,  the  judge  aforesaid, 
and  to  this  Court,  we  will  that  you,  the  said  L.  M.,  be  duly 
and  canonically  punished  and  corrected,  according  to  the  ex- 
igency of  the  law,  and  also  be  condemned  in  the  costs  of  this 
suit,  made  and  to  be  made  by  and  on  the  part  and  behalf  of 
the  said  Y.  Z.,  the  party  agent  and  complainant,  and  com- 
pelled to  the  due  payment  thereof  by  our  definitive  sentence  or 
final  decree,  to  be  read  and  promulged,  or  made  and  interposed 
in  this  cause ;  and  further,  that  it  shall  be  done  and  decreed 
in  the  premises  as  shall  be  lawful  and  right  in  this  behalf,  the 
benefit  of  the  law  being  always  preserved. 

10. 
In  the  Consistory  Court  of  London.  jo.  Form  of 

j%        «^  libel  ID  the  Con* 

■"•       i  sisiorj  Court  of 

against  r  London,  for  dis- 

J        \  turbance  in « 

V*       '^  pew,  technically 

Id  the  name  of  God,  Amen.     Before  you,  the  worshipful  b.'Son  of    "'" 
•,  Doctor  of  Laws,  Vicar-General  in  Spirituals  of  The  s«***(0 


Right  Reverend  Father  in  God,  — — ,  by  divine  permission, 
Lord  Bishop  of  London,  and  Ofiicial  Principal  of  the  Con- 
sistorial  and  Episcopal  Court  of  London,  lawfully  constituted 
your  surrogate,  or  any  other  competent  judge  in  this  behalf, 

the  proctor  of  J.  F.  B.  of  the  parish  of ,  in  the  county  of 

,  against  S.  L,  of ,  in  the  county  of ,  and  diocese 

of ,  and  also  against  any  other  person  or  persons  lawfully 

intervening  or  appearing  in  judgment  for  him,  by  way  of  com* 
plaint,  and  hereby  complaining  unto  you  in  this  behalf,  doth 
say,  allege,  and  in  law  articulately  propound  as  follows,  to  wit : 
First.  That  in  or  about  the  year the  said  J.  F.  B.  be- 
came seised  and  possessed  of  a  dwelling-house  and  premises, 
situate  within  the  said  parish  or  chapelry  of ,  and  subse- 


(e)  See  ante.  Part  IV.,  472,  as  to  dts-      and  id,  393,  in  note,  for  form  of  devise  of 
torbance  of  pe^s,  and  ante,  Part  J.,  208      use  of  a  pew. 
to  tlO,  394,  aj  to  rights  and  injuries  to, 
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CHAP.  vn.    quently  purchased  and  built  the  bouses,  messuages,  and  pre- 
Practice  iw     mises  Situated  within  the  said  parish  or  chapelry  of ,  and 

Ecclesiastical  ^  *  . 

CouBTs.  he  the  said  J.  F.  B.,  in  or  about  the  said  year,  went  to  live  and 
reside,  and  hath  ever  since  continued  to  live  and  reside  in 
some  or  one  of  the  said  houses,  in  the  said  parish  or  chapelry 

of .     And  this  was  and  is  true,  and  so  much  the  said  S«  f., 

the  other  party  in  this  cause,  doth  know  or  hath  beard,  and  in 
his  conscience  doth  believe,  and  hath  confessed  to  foe  true; 
and  the  party  proponent  doth  allege  and  propound  every  thing 
in  this  and  the  subsequent  articles  of  this  libel  contained  jointly 
and  severally. 

Second.  That  in  consequence  of  so  being  an  inhabitant  of 

the  said  parish  or  chapelry  of ,  he  the  said  J.  F.  B.,  with 

the  consent  and  concurrence  of  the  minister  and  church  or 
chapelwardens  of  the  said  church  or  parochial  chapel  of  the 
said  parish  or  chapelry,  at  his  own  expense,  pulled  down  the 
partition  between  two  pews  in  the  body  of  the  said  church  or 
parochial  cliapel,  which  had  been  occupied  by  the  inhabitants 
of  some  of  the  houses  of  which  he  had  become  the  proprietor, 
and  converted  the  same  into  one  large  pew,  being  the  pew  in 
question  in  this  cause,  for  the  use  of  himself  and  his  family, 
and  from  that  time  he  and  his  family  have  constantly  used 
and  occupied  the  same  pew,  and  have  sat  therein  during  the 
time  of  their  attendance  to  hear  divine  service  performed  in  the 
same  church  or  chapel,  and  the  same  had  also  been,  from  time 
to  time,  when  needful,  repaired  by  him  the  said  J.  F.  B.  at  his 
own  expense,  and  he  and  his  family  have  continued  in  the 
peaceable  and  undisturbed  possession  and  enjoyment  of  the  said 
pew  from  the  time  he  became  so  possessed  thereof,  until  they 
were  molested  and  disturbed  therein  by  the  said  S.  I.,  as  is 
hereinafter  more  particularly  mentioned  and  set  forth.  And 
this  was  and  is  true,  and  the  party  proponent  doth  allege  and 
propound  as  before. 

Third.  That  on  a  Sunday,  happening  on  the  fourteenth  day 

of  January,  in  the  year ,  the  said  S.  I.,  and  who  at  that 

time  was  not  an  inhabitant  of  the  said  parish,  but  merely  a 
guest  at  an  inn  there,  went  to  the  said  church  or  chapel,  and, 
without  any  lawful  authority  for  so  doing,  intruded  himself, 
together  with  another  person,  into  the  aforesaid  pew;  and, 
upon  C.  B.,  the  son  of  the  said  J.  F.  B.,  going  to  the  said 
church  or  chapel  for  the  purpose  of  hearing  divine  service, 
and  repairing  to  his  father's  said  pew,  found  the  said  S.  I.  and 
the  said  other  person,  who  had  so  intruded  themselves  therein, 
and  the  said  S.  I.,  and  the  said  other  person,  continued  to  sit 
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duriog  the  time  of  divine  service^  in  the  forenoon  of  CHAp.  vii 
the  sane  day.    And  tbie  wag  and  i«  true,  and  the  party  pro-  ^;^^^1^ 
ponent  doth  allege  and  propound  as  before.  Covets. 

That  on  the  following  day  the  said  J,  F.  B.  having  been  in-  ' 
formed  of  the  circumstances  pleaded  in  the  next  preceding 
article,  sent  a  message  to  the  said  S.  I.  desiring  that  he  would 
for  the  future  refrain  from  so  intruding  himself  into  the  aaid 
pew ;  adding  that  if  he  the  said  8. 1.  w<yuld  write  word  that  he 
had  not  done  it  for  the  purpose  of  insult,  he  wotdd  take  no 
fiirther  notice  of  it,  or  he,  the  said  J.  F.  B.,  sent  i  message  to 
that  or  the  like  effect,  notwithstanding  which,  on  Sunday,  the 

day  of last,  ha  the  said  8. 1,  again  went  to  the  same 

church  or  chapel,  and  without  any  lawful  authority  intruded 
himself  into  the  said  pew  in  question  in  this  cause  and  sat 
thoreio  during  the  time  of  divine  service  in  the  forenoon  of  that 
day ;  and  he  the  said  S«  I.  contended  and  still  does  contend, 
that  he  has  a  right  to  use  and  occupy  the  same.  And  this  was 
and  is  true,  and  the  party  proponent  doth  allege  and  pro- 
pound as  before. 

Fifth.  That  of  and  concernii^  the  premises  it  hath  been 
and  is  by  and  on  the  part  and  behalf  of  the  said  J«F.  B,  rightly 
and  duly  eomplained  of  to  you,  the  Vicar  General,  and  Official 
Principal  aforesaid,  and  to  this  Court.  And  the  party  propo- 
neat  doth  allege  and  propound  as  before. 

Sixth.  Tbat  the  said  S.  I.  was  and  is  of  the  parish  of , 

ia  tbe  county  of  ,  and  diocese  of ,  and  Uierefore  and 

by  reason  of  the  premises  was  and  is  subject  to  the  jurisdiction 
of  this  Court. 

Serenth.  That  ail  and  singular  the  premises  were  and  are 
true,  public  and  notorious,  and  thereof  there  was  and  is  a  pub- 
lic imee,  fame  and  report,  of  which  legal  proof  being  made,  the 
party  proponent  prays  right  and  justice  to  be  effectually  done 
and  adflMBistered  to  him  and  his  party  in  the  premises ;  and 
that  the  said  S.  I.  may  be  raonished  that  for  the  future  he  re- 
ftaia  from  uitrucUng  himself  into  the  pew  in  question  in  this 
cause,  and  fr<MD  disturbing  the  said  J.  F.  B.  or  his  faauly  in  the 
quiet  and  peaceable  possession  of  the  sam^;  and  that  the 
said  S,  h  iaay  be  condemned  in  the  costs  of  this  suit  made 
and  to  be  made  on  th^  part  and  bdialf  c^  the  said  J.  F.  B., 
and  compeUed  to  the  due  and  effectual  payment  thereof  by 
you  and  your  definitive  sentence  or  final  decree  to  be  given 
ia  tlus  behalf,  the  party  proponent  not  obliging  himself  to 
the  burthen  of  a  superfluous  proof,  against  which  he  pro- 
tests, but  pn^s  that  as  fior  as  he  sbaU  prove  in  the  premisesi 
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CHAP.  VII.    SO  far  he  may  obtain  in  his  petition   the  benefit  of  the  law 
e<^lmVa8tical  being  always  preserved^  humbly  imploring  the  aid  of  your  office 
CoiJHTs.       in  this  behalf. 

S.  LUSHINOTON. 

11. 
II.  Form  of  libel  In  the  Consistory  Court. 

CoSrt^o'f  w^        In  the  name  of  God,  Amen.    Before  you, ,  Vicar 

don  for  ciiurch    General  of  the  Right  Rev  Father  in  God ,  by  divine  per- 

b^*%c  cTilrX    mission  Lord  Bishop  of ,  and  Official  Principal  of  the 

ipordCTM  against  Consistorial  and  Episcopal  Court  of ,  lawfully  constituted 

(d).  your  surrogate,  or  any  other  competent  judge  in  this  behalf, 

the  proctor  for  H.  G.  and  C.  G.  as  churchwardens  of  the  parish 

of ,  in  the  county  and  diocese  of ,  against  M.  F.  and 

C.  F.  xes^ectisAy^parUhioTiersandinhabitantsoiihesBLidi  parish 

of ,  and  also  against  any  and  every  other  person  and  persons 

whomsoever,  lawfully  intervening  or  appearing  in  judgment  for 
them  or  either  of  them  by  way  of  complaint,  and  hereby  com- 
plaining unto  you  in  this  behalf,  doth  say,  allege  and  in  law 
articulately  propound  as  follows,  to  wit : 

First.  That  the  parish  church  of ,  in  the  county  of , 

standing  in  need  of  certain  repairs,  and  the  collection  of  cer- 
tain monies  having  become  requisite  to  meet  and  discharge  the 
same,  as  well  as  other  incidental  charges  belonging  to  the  office 
of  the  churchwardens  of  the  said  parish,  a  meeting  of  the  ves- 
trymen of  the  select  vestry  of  the  said  parish  was  held  in  the 

vestry-room  thereof,  on  or  about  the day  of  the  month  of 

,  in  the  year ,  pursuant  to  due  and  public  notice  given 

in  the  said  parish  church  on  the  Sunday  next  immediately  pre- 
ceding the  said  day,  when  the  vestrymen  then  assembled  accord- 
ingly proceeded  to  make  and  did  make  a  rate  or  assessment  for 
and  towards  the  aforesaid  repairs  of  the  said  parish  church,  and 
likewise  for  the  aforesaid  other  incidental  charges  belonging  to 
the  office  of  churchwarden.  That  in  such  rate  the  inhabitants, 
occupiers,  landlords,  owners,  tenants  and  lessees  of  lands,  tene- 
ments, hereditaments  and  premises  within  the  said  parish, 
rateable  for  the  purposes  aforesaid,  were  equally  rated,  assessed, 
and  charged  at  and  after  the  rate  of in  the  pound  in  pro- 
portion to  the  annual  value  of  the  respective  lands,  tenements, 
hereditaments  and  premises  they  respectively  had,  held  occu- 
pied or  enjoyed  within  the  said  parish.  That  the  said  rate 
hath  been  confirmed  and  allowed  so  far  as  by  law  it  mayor  can 

(d)  See  cnte,  Part  IV.  491 ;  Part  II.  472;  and  when  the  making  or  pajrment  of 
church  rates  can  be  enforced  bj  mandamosi  anU^  Part  II.  493, 495. 


IN  THE  ECCLESIASTICAL  COURTS.  ^17 

by .     And  that  in  submission  and  conformity  to  the  said    CHAP.  VII. 

•  «  .    «         Jt  BACTICE  IK 

rate  or  assessment,  most  of  the  parishioners  of  the  said  parish  Ecclesiastical 

of ,  therein  rated  and  assessed,  have  paid  the  several  sums         ^^*^'' 

of  money  so  rated  and  assessed  upon  them.  And  this  was  and 
is  true,  pubUc  and  notorious,  and  so  much  the  said  M.  F.  and 
C*  ¥,,  the  other  parties  in  this  cause,  do  know  and  in  their  con- 
sciences believe  and  have  confessed  to  be  true.  And  the  party 
proponent  doth  allege  and  propound  of  any  other  time  or  times, 
place  or  places,  person  or  persons,  thing  or  things  as  shall  ap- 
pear from  the  proofs  to  be  made  in  this  cause,  and  every  thing 
in  this  and  the  subsequent  articles  of  this  libel  contained  jointly 
and  severally. 

Second.  That  in  supply  of  proof  of  part  of  the  premises 
pleaded  and  set  forth  in  the  next  preceding  article,  and  to  all 
other  intents  and  purposes  in  the  law  whatsoever,  the  party  pro- 
ponent doth  exhibit  hereto,  annex  and  prays  to  be  here  read 
and  inserted,  and  taken  as  part  and  parcel  hereof,  a  certain 
paper  writing  marked  No.  1,  and  doth  allege  and  propound  the 
same  to  be  and  contain  a  true  copy  of  the  rate  or  assessment  in 
the  said  preceding  article  mentioned,  (so  far  as  the  same  relates 
to  the  said  assessment  on  the  said  M.  F.  and  C.  F.),  made 

and  assessed  for  a  certain  division  of  the  said  parish  of , 

distinguished  and  known  by  the  particular  name  or  title  of 

,  in  which  division  the  house  and  premises  occupied  and 

held  by  the  said  M.  F.  and  C.  F.,  and  for  which  they  were  rated 
and  assessed  as  aforesaid,  are  situated.  And  the  party  pro* 
ponent  doth  further  allege  and  propound,  that  counterparts  or 
quadruplicates  of  the  said  rate  were  made  for  three  certain 
other  or  remaining  divisions  of  the  said  parish,  which  said 
divisions  are  severally  distinguished  and  known  by  the  particular 

names   or  titles  of •     The  whole  of  which  said  books, 

counterparts  or  quadruplicates  of  the  said  rate  will  be  pro- 
duced at  the  hearing  of  this  cause.  That  the  said  paper  writing 
or  exhibit  hath  been  carefully  collated  and  examined  with 
the  aforesaid  original  rate  or  assessment,  (so  far  as  the  same  re- 
lates to  the  said ),  and  hath  been  found  to  agree  therewith, 

and  that  M.  F.  and  C.  F.,  whose  names  appear  in  the  said  rate 
or  assessment,  and  who  appear  thereby  to  be  rated  or  assessed 

at  the  sum  of ,  upon  the  annual  rent  or  sum  of ,  and 

M.  F.  and  C.  F.,  two  of  the  parties  in  this  cause,  were  and  are 
the  same  persons  and  not  divers.     And  this  was  and  is  true, 
public  and  notorious,  and  the  party  proponent  doth  allege  and 
propound  as  before. 
Third.  That  at  the  time  of  making  the  rate  or  assessment 
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CHAP.  VII.  ;ifbresaid,  and  also  during  the  period  of  making  the  several  re- 
EocLEUASTtcAL  paiTs  and  disbursements  for  which  the  said  rate  or  assessment 
_J^Y?Z!:_._  was  so  made,  the  said  M,  F.  and  C.  F.  were  severally  and 

respectively  parishioaers  and  inhabitants  of  the  said  ,  and 

then  did  and  now  do  jointly  boldi  occupy  and  possess  a  certain 
house,  messuage  or  tenement  and  premises  within  the  said  pa- 
rish, and  were  in  and  by  the  said  rate  or  assessment  duly  and 
jttsdy  rated,  assessed^  and  charged  in  respect  of  the  said  house, 
tenement  or  premises  so  held,  occupied  or  possessed  by  them 

within  the  said  parish,  at  the  sum  of of  good  and  lawful 

money  of  the  kingd<Hn  of  Great  Britain,  and  so  much  they 
ought  to  pay  as  and  for  their  proportion  of  the  said  rate  or  as- 
sessment. And  this  was  and  is  true,  and  the  party  proponent 
doth  allege  and  propound  as  before. 

Fourth.  That  the  said  H.  G.  and  C.  G^  the  parties  promoting 
this  suit,  were  duly  elected,  sworn  and  admitted  into  the  office 

of  churchwardens  of  the  sud  parish  Soft  the  year ,  and 

were  the  churdiwardens  for  die  said  parish  at  the  time  of  the 
commencement  of  this  suii.  And  this  was  and  is  true,  and  the 
party  proponent  doth  allege  and  propound  as  before. 

Fifth,  lliat  the  said  M«  F.  and  C.  F.  have  been  several 
times,  or  at  least  onoe  requested  and  desired  to  pay  or  cause  to 

be  paid  the  said  sum  of ^  so  rated  and  assessed  upon  then 

as  aforesaid,  but  have  refused  and  stiM  do  refuse,  or  at  least 
have  unjustly  delayed  and  still  do  delay  to  pay  the  same.  And 
this  was  and  is  true,  and  the  party  |Nroponent  doth  ailege  and 
propound  as  before. 

Siicth.  That  the  said  M.  F.  and  C.  F.  were  and  are  severally 

and  respectively  of  the  said  pariidi  of ,  in  the  county  of 

,  and  diocese  of ^  and  thevefore  and  by  reason  of  the 

premises  were  and  are  subject  to  the  jurisdiction  of  this  Court. 
And  this  was  and  is  true,  and  Ae  party  pw^MNient  dodi  allege 
and  propound  as  before. 

Seventh.  That  of  and  conoeming  the  premises  it  hath  been 
and  is  on  the  part  and  behalf  of  the  said  H.  G.  and  C  O. 
rightly  and  duly  complained  to  you,  the  Vicar  General  and 
Official  Principal  aforesaid, and  to  this  Court  And  Ae  party 
proponent  doth  allege  and  propound  as  before. 

£jghth.  That  all  and  singular  the  premises  afosesaid  were 
and  are  troe,  public  and  notorious,  and  thereof  there  was  and 
is  a  public  voice,  fame  and  report,  of  which  fegal  proof  being 
made,  the  party  proponent  prays  that  right  and  justice  may  be 
effectually  done  and  administered  to  him  and  his  said  parties 
in  the  premises^  and  thattiie  said  IL  F.  and  C.  F.  may  be  con- 
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demned  in  the  said  sum  of ,  so  rated  and  assessed  upon    CHAP.  vii. 

i**>ii«i  1  1         Practice  in 

them  as  aforesaid^  and  also  in  the  costs  made  and  to  be  Ecclesiastical 
made  in  this  cause  on  the  part  and  behalf  of  the  said  H.  G.  _^^"''^** 
and  C.  G»y  the  churchwardens  aforesaid,  and  thai  they  may 
be  compelled  to  the  due  payment  thereof  by  you  and  your 
definitive  sentence  or  final  decree,  to  be  given  and  interposed 
in  this  cause,  and  that  further  may  be  done  and  decreed  in 
ibis  behalf  what  shall  be  just  and  lawful*  The  party  propo- 
nent aot  obliging  himself  to  prove  all  and  singular  the  premises, 
nor  to  the  burthen  of  a  superfluous  proofs  against  which  he 
protests,  but  prays  that  so  far  as  be  shall  prove  in  the  premises, 
so  far  be  may  obtain  in  his  said  suit  the  benefit  of  the  law 
being  alwiiys  preserved,  humbly  imploring  the  aid  of  your  office 
in  this  behalf. 

M.  SWAB£Y, 
HSRMUIT  j£NKfia. 
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CHAP.  VII. 

Practicb  in  Practice  as  to  Answers  in  general,  (e) 

EcCLESIAariCAL  ^    ^ 

^^^^'^*-  It  has  been  already  stated^  that  the  answers  on  oath  of  an 

adverse  party  to  the  plea  or  allegation  are  usually  required 
and  enforced  (except  in  suits  of  a  criminal  nature.) 

The  answers  are  prepared  by  the  practitioner,  and  either 
give  a  positive  or  qualified  admission  or  denial  to  the  aver- 
ments contained  in  the  plea,  state  ignorance  of  the  circum- 
stances pleaded,  or  enter  into  explanations  respecting  the 
same ;  they  are  afterwards  submitted  to  the  advocate  engaged 
in  the  cause  for  him  to  settle,  and  after  they  have  been  care- 
fully examined  and  approved  of  by  the  party,  they  are  sworn 
to  before  the  judge  or  his  surrogate,  and  deposited  in  the  re- 
gistry with  the  other  papers  in  the  cause. 

The  opponent  parties'  proctor  then  obtains  an  office  copy 
thereof,  submits  the  same  to  his  counsel  to  advise  upon  their 
sufficiency;  and  should  he  be  of  opinion  that  they  are  insuffi- 
cient, the  objections  taken  are  mentioned,  and  notice  thereof 
sent  to  the  judge ;  who,  after  hearing  the  arguments  of  counsel 
on  both  sides,  decides  upon  their  sufficiency  or  insufficiency, 
and  if  his  decision  be  in  the  negative,  further  amended  answers 
are  given  in. 

The  form  subjoined  (O.)  contains  the  answers  of  a  party 
contesting  a  will  to  an  allegation  on  behalf  of  the  executor  pro- 
pounding the  same. 

O. 

Extracted  from  the  Registry  of  the  Prerogative  Court  of 

Canterbury. 

In  the  Prerogative  Court  of  Canterbury. 

F.  J.  &  C.  H. 

against 
J.  C.  &W.  A. 

An  alleged  true      The  personal  answers  of  J.  C,  the  nephew  and  sole  executor 

swer"to  analle-  "*"^®^  ^"  *^®  ^'^^  ^^^  original  last  will  and  testament,  bearing 

gaiion  of  a  per-  date  ou  or  about  the  day  of ,  in  the  year  of  our 

^opound'°^'°   Lord  one  thousand  eight  hundred  and  --,  of  E.  F.,  late  of 

another  will.      ^  in  the  county  of ,  Esquire,  deceased,  to  the  several 

positions  or  articles  of  a  certain  allegation  or  common  condidit, 

bearing  date  the  caveat  day  after  Trinity  Term,  to  wit, the 

day  of ,  one  thousand  eight  hundred  and  thirty  — , 

(e)  Sec  ante,  Part  IV.  489. 
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given  in  and  admitted  in  this  cause  on  the  part  and  behalf  of   CHAP.  vii. 
F.  J.,  spinster,  and  C.  H.,  the  pretended  executors  named  in  a  Ecclmiawicil 
pretended  will  of  the  said  deceased,  bearing  date,  as  pretended,       Cqubts. 

the day  of ,  one  thousand  eight  hundred  and  thirty 

— ,  made  and  given  by  virtue  of  the  corporal  oath  of  the  said 
•J.  C,  and  are  as  follows,  to  wit : 

First.  To  the  first  position  or  article  of  the  said  allegation, 
the  respondent  answering,  saith  he  disbelieves  and  denies  that 
the  said  £•  F.^  the  deceased,  in  this  cause  acting  as  a  free 
agent,  and  not  being  unduly  influenced  and  controlled  by  F.  J. 
and  C.  H.,  the  other  parties  in  this  cause,  and  more  especially 
by  the  said  C.  H.,  or  being  fully  aware  of  the  then  state  of  his 
property  or  testamentary  arrangements,  or  in  a  state  so  to  be, 
having  a  mind  and  intention  to  make  his  lasl  will  and  testament, 
and  thereby  to  settle  and  dispose  of  his  estate  and  effects,  did 
give  directions  or  instructions  for  the  making  and  drawing 
thereof,  or  that,  pursuant  and  agreeably  to  such  directions  and 
instructions,  the  will  articulate  propounded  in  this  cause,  on 
the  part  and  behalf  of  the  said  F.  J.  and  C.  H.,  was  drawn  up 
and  reduced  into  writing,  or  if  the  same  was  read  over  to  or 
by  the  said  deceased,  that  he  knew  or  understood  the  contents 
thereof,  or  that  he  the  deceased,  acting  as  a  free  agent,  and 
not  under  undue  influence  and  control,  or  being  fully  conscious 
of  the  nature  and  effect  of  what  he  was  doing,  did,  for  any 

purpose,  on  or  about  the day  of ,  one  thousand  eight 

hundred  and  thirty  — ,  set  and  subscribe  his  name  or  affix  his 
seal  to  the  said  will,  or  did  publish  or  declare  the  same  as  and 
for  his  last  will  and  testament,  in  the  presence  or  hearing  of 
witnesses  as  articulate.  And  the  respondent  further  answer- 
ing saith,  that  whether  any  persons  did,  in  the  manner  articu- 
late, or  in  any  manner  set  and  subscribe  their  names  as  wit- 
nesses to  the  due  execution  thereof,  be  has  no  sufficient 
grounds  to  enable  him  to  set  forth  from  belief  or  otherwise ; 
but  he  dbbelieves  and  denies  that  the  said  deceased,  acting  as 
a  free  agent,  and  not  under  undue  influence  and  control  as 
aforesaid,  did,  in  or  of  such  pretended  will  nominate  and  ap- 
point the  said  F.  J.  or  C.  H.  executors,  or  did  give,  will,  be- 
queath, dispose,  and  do  in  all  things  as  in  the  said  pretended 
will  is  contained  as  articulate.  And  further  answering,  the 
respondent  says,  although  he  admits  that  the  said  deceased  at 
the  time  articulate  was  not  of  absolutely  unsound  mind,  as  well 
as  his  body,  was  then  so  very  much  impaired  as  to  render  him 
incompetent  fully  to  comprehend  the  nature  and  effect  of  com- 
plicated matters,  and  the  various  claims  upon  his  testamentary 
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CHAP.  VII.    bounty,  then  legallyi  and  by  rebtionsbtp  and  afii»ction  subaitt- 

EcCTMiAsncAL  *°ff»  *"^  ****^  ^®  ^'^^  *^*^  '"  consequence  peculiarly  exposed 
CooRTs.  to  be  practised  upon  by  artful  and  designing  persons,  tbat  by 
reason  thereof  be  disbelievea  and  denies  tbat  the  said  deceased 
was  at  the  time  articulate,  of  perfect,  sound,  and  disposing 
mind,  memory,  and  understanding,  or  well  knew  or  understooil 
what  he  said  and  did,  or  what  was  said  and  done  in  bis  pre^ 
sence,  or  talked  or  discoursed  rationally  or  sensibly,  or  was 
capable  of  gi? ing  instructions  for  or  of  making  bis  last  will  and 
testament,  or  of  doing  any  other  serious  or  rational  act  re- 
quiring thought,  judgment,  and  reflection.  And  further  or 
otherwise  this  respondent  disbelieves  and  denies  the  said  po- 
sition or  article  to  be  true. 

Second.  To  the  second  position  or  article  of  the  said  allega- 
tion this  respondent  answering,  saith,  he  admits  and  believes 
that  he  hath  hereinbefore  admitted  and  believed,  and  disbe- 
lieves and  denies  what  he  bath  hereinbefore  disbelieved  and 
denied. 
of ,  one  thousand^ 

eight  hundred  and  thirtyf 

— ,  repeated  and  acknow-/ 

ledged  before  J 

'- Surrogate. 


In  the  presence  of 


One  of  the  Deputy  Registers. 
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CHAP.  VII. 

PlACnCS  IN 

Witnesses.  Ecx;li8ia8tical 

Co u ITS.  (a) 

It  frequently  occurs  that  witnesses  refuse  to  attend  for  the 
purpose  of  being  examined  in  a  cause  pending  in  the  Ecclesi- 
astical Court;  the  judge,  however,  has  a  very  salutary  jootrer 
to  enforce  the  attendanccy  upon  the  proctor  of  a  party  alleging 
that  J.  T.  is  a  necessary  witness,  and  that  he  has  been  tendered 
his  expenses^  but  refuses  to  attend  and  give  evidence,  the  judge 
or  his  surrogate  will  direct  a  compulsory  to  issue  under  the  seal  compuisorv  to 
of  the  Court  wherein  the  cause  is  pending  (see  the  following  compel  attend- 
form  (P.)  ).  Should  the  person,  on  being  served  therewith,  treat 
the  same  with  contempt,  by  not  obeying  the  order  or  mandate 
therein  contained,  the  proctor  of  the  party,  at  whose  suit  the 
compulsory  issues,  procures  a  written  notice  to  be  served  upon  Written  notice 
him,  intimating  his  intention  of  applying  to  the  Court  on  a  ^Jr^aTontcmpt. 
stated  day  to  pronounce  him  (the  witness  not  attending)  in  con- 
tempt; and,  should  this  notice  be  unheeded,  the  Court  will 
generally  pronounce  such  person  in  contempt,  and  direct  the 
same  to  be  signified  (see  form  of  significavit  (Q.)  post,  225),  s;g„j(;cavit. 
whereupon  a  writ,  contumaci  capiendo  (see  (orm^J^,.) post,  225), 
issues  from  the  Court  of  Chancery  to  take  the  offending  party  ^*^^'""''*'* '"'''' 
into  custody,  where  he  remains  until  he  declares  his  readiness 
to  obey  the  mandate  of  the  Court ;  and  upon  so  doing  a  unit  writ  of  deliver. 
of  deliverance  (see  form  (S.)  post,  225),  passes  under  the  seal  "°^*^' 
of  the  Ecclesiastical  Court  to  release  him  from  custody. 

P. 

William,  by  Divine  Providence,  Archbishop  of  Canterbury,  Form  of  Cm- 
Primate  of  all  England  and  Metropolitan.     To  all  and  singular  ^^Ji^^^^, 
clerks  and  literate  persons,  whomsoever  and  wheresoever  in  in  a  testamcn- 
and  throughout  our  whole  province   of  Canterbury,    greet-  p*^ure  their' 
ing.     Whereas  the  Right  Honorable  Sir  Herbert  Jenner,  attendance,  in 
Knight,  Doctor  of  Laws,  Master,  Keeper,  or  Commissary  of  being  examined. 
our  Prerogative  Court  of  Canterbury^  lawfully  constituted, 
rightly  and  duly  proceeding  in  a  certain  cause  or  business  of 
proving  in  solemn  form  of  law,  by  good  and  sufficient  witnesses, 

the  last  will  and  testament  of  A.  B.,  late  of ,  in  the  parish 

of ,  in  the  county  of ,  deceased,  bearing  date  the 

day  of last,  promoted  and  brought  by  C.  D.,  the 

sole  executor  named  in  the  said  will,  on  the  one  part,  against 
E.  F.,  the  natural  and  lawful  brother  of  the  said  deceased, 

(a)  As  to  proceedings  to  compel  appearance,  and  for  contempts,  see  2  &  3  W.  4, 
c.  93 ;  and  2  Chitt^  &  Hulme's  Statute*,  369. 
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CHAP.  VII.    hathi  at  the  petition  of  the  proctor  of  the  said  C.  D.,  alleging 

Ecclesiastical  ^^^^  ^'  T.,  S.  L.,  and  J.  S.,  were  and  are  necessary  witnesses 

Courts.       to  provc  the  contents  of  a  certain  allegation  and  exhibits  given 

in  and  admitted  in  the  said  cause  on  the  part  and  behalf  of  the 

said  C.  D.9  bearing  date  the  fourth  session  of term,  to 

wit,  the day  of last,  who  have  been  offered  their  ne- 
cessary expenses,  but  have  refused,  and  still  do  refuse  to  attend 
and  give  their  testimony  of  the  truth  of  what  they  respectively 
know  in  the  said  cause,  unless  by  law  compelled  thereto,  de- 
creed the  said  J.  T.,  S.  L.,  and  J.  S.,  to  be  cited  to  appear  in 
the  manner  and  to  the  effect  hereinafter  mentioned  (justice  so 
requiring.)  We  do  therefore  hereby  authorize,  empower,  and 
strictly  enjoin  and  command  you,  jointly  and  severally,  pe- 
remptorily to  cite  the  said  J.  T.,  S.  L.,  and  J.  S.,  to  appear 
personally  before  our  Master,  Keeper,  or  Commissary  afore- 
said, his  surrogate,  or  some  other  competent  judge  in  this  be- 
half, in  the  Common  Hall  of  Doctors'  Commons,  situate  in  the 
parish  of  Saint  Benedict,  near  Paul's  Wharf,  London,  there, 

on  the session  of term,  to  wit, ,  the day  of 

next,  at  the  usual  and   accustomed  hours  of  hearing 

causes  and  doing  justice  there,  then  and  there  to  take  the 
oath  usually  taken  by  witnesses,  and  to  testify  the  truth  of 
what  they  respectively  know  in  this  behalf;  and  further  to  do 
and  receive  as  unto  law  and  justice  shall  appertain,  under  pain 
of  the  law  and  contempt  thereof.  And  what  ye  shall  do  or 
cause  to  be  done  in  the  premises,  ye  shall  duly  certify  our 
Master,  Keeper,  or  Commissary  aforesaid,  his  surrogate,  or 
some  other  competent  judge  in  this  behalf,  together  with  these 

presents.    Dated  at  London  the day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  — . 

J  J       >  ^«p^*y 
w.f.gJ  R^gi*^"^- 

lorm  o(  artiji'       This   Compuhory  was  duly  executed  on  the  within-named 
caterf tervic0     j  "j    ^^  jjjg  residence  in ,  S.  L.,  at  his  residence  in , 

written  on  the  '  ^  ^  ^     '  '  ^  ^    / 

back  of  the  com-  and  J.  S.,  at  his  residence  in ,  by  showing  them  the  origi- 

pn  wry.           ^^  compulsory  under  seal,  and  by  leaving  with  them  respec- 
tively a  true  copy  hereof,  this day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  — . 

Byrne, 

J.T. 
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Q. 

CHAP.  VII. 

To  His  Most  Excellent  Majesty  and  our  Sovereign  Lord     Practice  in 
__  ^     y  ^  JS1CCLE8IASTICAL 

William  the  Fourth^  by  the  Grrace  of  God  of  the  United  King-       CorRTs. 

dom  of  Great  Britain  and  Ireland  King,  Defender  of  the  Signlficavit. 
Faith.    William,  by  Divine  Providence,  Archbishop  of  Can- 
terbury, Primate  of  all  England  and  Metropolitan.     Health  in 
Him  by  whom  Kings   and  Princes  rule  and  govern.     We 
hereby  notify  and  signify  unto  your  Majesty,  That  one  J.  T.,  of 

— ^,  in  the  county  of ,  hath  been  duly  pronounced  guilty 

of  manifest  contumacy  and  contempt  of  the  law  and  jurisdiction 
ecclesiastical,  in  not  (appearing  before )  [or  '*  in  not  obey- 
ing the  lawful  commands  of  "]  [or  **  in  having  com- 
mitted a  contempt  in  the  face  of  the  Court  of ,  lawfully 

authorized  by ,^']  on  a  day  and  l^our  now  long  past,  in  a 

certain  cause  of  proving  in  solemn  form  of  law,  by  good  and 
sufficient  witnesses,  the  last  will  and  testament  of  A.  B.,  late 
of  L. 

We  therefore  humbly  implore  and  entreat  your  said  Most 
Excellent  Majesty  would  vouchsafe  to  command  the  body  of  the 
said  J.  T.  to  be  taken  and  imprisoned  for  such  contumacy  and 

contempt.    Given  under  the  seal  of  our  Court  the day 

of . 


!  Deputy 
Registers. 


J.J. 


R. 


William,  &c.    To  the  Sheriff  of ,  greeting.    The Writ  contama. 

hath  signified  to  us  that  J.  T.  of ,  in  your  county  of ,  **  ^"P''"^°- 

is  manifestly  contumacious  and  contemns  the  jurisdiction  and 
authority  of ,  nor  will  he  submit  to  the  Ecclesiastical  ju- 
risdiction :  but  forasmuch  as  the  Royal  power  ought  not  to  be 
wanting  to  enforce  such  jurisdiction.  We  command  you  that 
you  attach  the  said  J.  T.  by  his  body,  until  he  shall  have 
made  satisfaction  for  the  said  contempt ;  and  how  you  shall 

execute  this  our  precept  notify  unto ,  and  in  nowise  omit 

this ;  and  have  you  there  this  writ.  Witness  ourself  at  West- 
minster, the day  of ,  in  the  year  of  our  reign. 

S. 


vcraiice. 


Whereas  J.  T.,  of ,  in  your  county  of ,  whom  Writ  of  deli- 

lately  at  the  denouncing  of for  contumacy,  and  by  writ 

issued  thereupon  you  attached  by  his  body,  until  he  should 

VOL.  IV.  Q 


2g6 
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CHAP.  VII.   have  made  satisfaction  for  the  contempt.    Now  he  having  sub- 

EccLmlsTicAL  mitted  himself,  and  satisfied  the  said  contempt^  we  hereby 

^Q"'tT<.      empower  and  command  you,  that  without  delay  you  cause  the 

said  J*  T*  to  be  delivered  out  of  the  prison  in  which  he  is  so 

detained,  if  upon  that  occasion  and  no  other  he  shall  be  de* 

tained  therein.    Given  under  the  seal  of  our of , 

this day  of ,  in  the  year  of  our  Lord  one  thousand 


eight  hundred  and  thirty-five. 


fj*'        >  Deputy 

w.  If.  g,  3  ^«^**"' 


Hearing  fidja« 
dication. 


WriUen  Ben* 
tence, 

Signed  by 
judge. 


Taxing  Costs. 
Monition. 


Dbcrbbs. 

When  puhlication  of  the  evidence  taken  in  the  cause  is  de- 
creed,  both  proctors  alleging  they  give  in  further  pleas,  copies 
of  the  original  depositions  are  furnished  to  the  proctors  in  the 
cause  by  the  examiner,  and  the  originals  deposited  by  him  in 
the  registry,  and  a  time  appointed  for  the  hearing  and  final  ad- 
judication of  the  suit. 

It  sometimes  occurs  that  a  party  is  desirous  of  having  the 
sentence  of  the  jvdge  in  writing ,  and  signed  by  him,  in  which 
case  the  practitioners  prepare  the  same  from  established  forms, 
and  this  is  signed  by  the  judge  immediately  after  he  has  de- 
cided the  cause.  See  form  (T.)  infra.  Should  tbis|  howeverj 
be  dispensed  with,  the  decree  of  the  judge  is  entered  by  the 
register  in  the  assignation  book. 

Presuming  a  person  contesting  a  will  fail  in  his  opposition,  and 
be  condemned  in  the  costs  (f)  incurred  by  the  party  propound- 
ing or  establishing  tlie  same,  the  Register  of  the  Court  taxes 
such  costs,  and  on  his  reporting  the  amount  thereof,  the  judge 
directs  a  monition  to  issue,  calling  upon  the  party  condemned 
to  pay  the  same,  either  to  the  party  establishing  such  will,  or 
to  his  proctor.    See  form  (U.)  post,  2S8. 


T. 

In  the  name  of  God,  Amen.  We,  Herbert  Jenner,  Knight, 
Doctor  of  Laws,  Master,  Keeper  or  Commissary  of  the  Prero- 
gative Court  of  Canterbury,  lawfully  constituted,  rightly  and 
duly  proceeding,  having  heard,  seen  and  understood,  and  fully 
and  maturely  discussed  the  merits  and  circumstances  of  a 


(/)  Anitt  Part  IV.  485|  at  lo  costs. 


IN  THE  ECCLESIASTICAL  COURTS.  227 

certain  cause  or  business,  of  proving  by  witnesses  in  solemn    ^^^^'  ^'^'* 
ibnn  of  law,  the  true  and  original  last  will  and  testament  of  EccLEBiAmcAT. 

i  B.,  late  of ,  in  the  county  of  Devon,  deceased,  bearing 2?Z^I!: 

(late  the day  of ,  in  the  year  — ^-,  which  is  now 

controverted,  and  remains  undetemdned  before  us  in  judgment, 
between  C.  D.,  the  sole  executor  named  therein,  the  party 
promotiDg  the  said  cause  or  business,  on  the  one  part,  and 
£•  F.y  the  natural  and  lawful  brother,  and  one  of  the  next  of 
km  of  the  said  deceased,  the  party  agmnst  whom  the  said  cause 
cr  business  is  promoted,  on  the  other  part ;  and  the  parties 
aforesaid,  lawfully  appearing  before  us  in  judgment,  by  their 
ftroctors  respectively,  and  the  proctor  of  the  said  C.  D.,  pray- 
ing Kntence  to  be  given  for  and  justice  to  be  done  to  his  party, 
ud  the  proctor  of  the  said  E.  F,  praying  justice  to  be  done 
to  his  party;  and  we  having  first  carefully  and  diligently 
searched  into,  and  well  weighed  and  considered  the  whole 
pn)ceed]ng6  had  and  done  in  this  cause,  and  having  observed 
^  and  singular  the  matters  and  things  which  by  law  in  this 
behilf  ought  to  be  observed,  have  thought  fit,  and  do  thus 
tUnk  fit,  to  proceed  to  the  giving  our  definitive  sentence  or 
fioal  decree  in  this  cause,  in  manner  and  form  following,  to  wit : 
Forasmuch  as  we  have  by  the  aets  enacted,  deduced,  alleged, 
exhibited,  propounded  and  proved  in  this  cause,  found  and 
clearly  discovered  that  the  proctor  of  the  said  C.  D.  hath  suffi* 
ciently  and  fuUy  founded  and  proved  his  intention,  deduced  in 
certain  allegations,  last  will  and  testament  of  the  said  deceased, 
^  other  pleadings  and  exhibits  given  in  and  exhibited  in 
this  cause  on  her  behalf,  and  now  remaining  in  the  registry  of 
^  Court,  which  said  aHegations,  last  will,  and  other  matters 
Pounded,  exhibited  and  admitted  in  this  cause,  we  take, 
aod  will  have  taken  as  if  here  read  and  inserted,  for  us  to  pro- 
<H)unee  as  hereinafter  is  pronounced ;  and  that  nothing  at  least 
efiectual  in  law  bath  on  the  part  and  behalf  of  the  said  E.  F. 
i^en  excepted,  deduced,  alleged,  exhibited,  propounded  or 
P^ved  in  this  cause,  which  can  or  ought  in  anywise  defeat, 
prejudice  or  weaken  the  intention  of  the  said  C.  D.  There- 
five  we,  Herbert  Jenner,  Knight,  Doctor  of  Laws,  the  Judge 
aforesaid,  having  first  called  upon  the  name  of  God,  and  set 
him  alone  before  our  eyes,  and  having  heard  counsel  learned 
in  the  Isw  thereupon,  do  pronounce,  decree,  and  declare,  that 
the  said  A.  B.,  the  testator  in  this  cause,  deceased,  whilst 
living  aud  of  sound  and  disposing  mind,  memory  and  under- 
standing, rightly  and  duly  made  and  executed  his  last  will  and 
testament  in  writing,  exhibited  and  pleaded  in  this  cause,  bear- 

q2 
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CHAP  VIT.    date  the  — —  day  of ,  18 — ;  and  in  and  of  hig  said  will 

Practicb  in    constituted  and  appointed  the  said  C.  D.  sole  executor,  and 

Ecclesiastical  *^*  '   . 

Courts.  did  give,  will,  bequeath,  devise,  dispose,  and  do  in  all  tbiogs 
as  therein  is  contained.  And  we  do  pronounce,  decree,  and 
declare  for  the  force  and  validity  of  the  said  true  and  original 
last  will  and  testament  of  the  said  deceased,  bearing  date  the 
day  of ,  to  all  intents  and  purposes  in  law  whatso- 
ever, by  this  our  definitive  sentence  or  final  decree,  which  we 
here  read  and  promulge  by  these  presents. 

U. 

MoDition.  William,  by  Divine  Providence,  Archbishop  of  Canterbury, 

Primate  of  all  England  and  Metropolitan.  To  all  and  singular 
clerks  and  literate  persons  whomsoever  and  wheresoever  in 
and  throughout  our  whole  province  of  Canterbury,  greeting. 
Whereas  the  Right  Honourable  Sir  Herbert  Jenner,  Knight, 
Doctor  of  Laws,  Master,  Keeper  or  Commissary  of  our  Prero- 
gative Court  of  Canterbury,  lawfully  constituted,  rightly  and 
duly  proceeding  in  a  certain  cause  or  business  of  proving  in 
solemn  form  of  law  the  last  will  and  testament  of  George 
Knight,  late  of  Reading,  in  the  county  of  Berks,  deceased, 
promoted  by  John  Stamp,  the  sole  executor  named  in  the  said 
will,  against  John  Martin,  the  natural  and  lawful  brother  and 
only  next  of  kin  of  the  said  deceased,  which  was  lately  depend- 
ing in  judgment  before  him,  and  in  which  cause  or  business  a 
pretended  codicil  to  the  said  will  was  propounded  on  behalf  of 
the  said  John  Martin,  did,  at  the  petition  of  the  proctor  of  the 
said  John  Stamp,  condemn  the  said  John  Martin  in  the  costs  of 
the  said  John  Stamp.  And  whereas  on  the  day  of  the  date 
hereof,  the  proctor  of  the  said  John  Stamp  corrected  a  bill  of 
costs  on  behalf  of  his  said  party,  which  our  said  master,  keeper,  or 
commissary,  rightly  and  duly  proceeding  thereupon,  moderated 

at  the  sum  of pounds  and shillings  of  lawful  money 

of  Great  Britain  and  Ireland,  current  in  Great  Britain,  to  be 
paid  to  the  said  John  Stamp  or  his  proctor,  besides  the  ex- 
penses of  his  monition,  and  decreed  the  said  John  Martin  to 
be  cited  and  admonished  to  pay  or  cause  to  be  paid  the  said 

sum  of pounds  and shillings,  the  amount  of  the  said 

costs,  to  the  said  John  Stamp  or  his  proctor  in  manner  and  form 
hereinafier  mentioned,  (justice  so  requiring).  We  do  there- 
fore hereby  authorize  and  empower,  and  strictly  enjoin  and 
command  you,  jointly  and  severally,  that  you  tnonish  or  cause  to 
be  monished  peremptorily  the  said  John  Martin  (whom  we  do  so 
monish  by  the  tenor  of  these  presents)  to  pay  or  cause  to  be 
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piid  to  the  said  John  Stamp  or  his  proctor  the  sum  of CHAP.  vii. 

pounds  and shillings,  the  amount  of  the  said  taxed  costs.     p»ac""cb  in 

,  ^  J!«CCLE8IASTICAIj 

vitmn  fifteen  days  after  the  due  execution  of  this  monition  upon       Coubts. 

iim,  under  pain  of  the  law  and  contempt  thereof.  And  what 
you  shall  do  or  cause  to  be  done  in  the  premises  you  shall  duly 
certify  our  said  master,  keeper  or  commissary,  his  surrogate,  or 
some  other  competent  judge  in  this  behalf,  together  with  these 

presents.    Dated  at  London  the day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  thirty and 

in  the year  of  our  translation. 

John  Dynely,  -j  ^ 
John  Iggulden,  >  „   *^.  / 
Chas.  Bedford,  5  ^^e*^**"- 

This  monition  was  personally  served  on  the  above*named  John  Certificat<. 
)Iartin,  by  showing  to  him  the  same  under  seal,  and  leaving 
with  him  a  true  copy  hereof,  at  Reading,  in  the  county  of  Berks, 

this day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hmidred  and  thirty . 

By  me,  George  Smith. 

Appeared  personally  the  above-named  George  Smith,  of 
Reading,  in  the  county  of  Berks,  Gentleman,  and  being  sworn 
made  oath  that  the  whole  body,  series  and  contents  of  the 
above  certificate,  to  which  I  have  set  and  subscribed  my  name, 
vere  and  are  true. 

George  Smith. 

On  Monday,  the  second  day  of  June, ,  the  above-named 

George  Smith  was  duly  sworn  to  the  truth  of  the  above  affi- 
<iflvit,  at  Reading,  in  the  county  of  Berks. 

Before  me,  John  Weedon, 

A  Master  Eitraordinar^  iu  Cbattcery< 
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ABANDONMENT, 

under  an  insurance,  notice  thereof,  i.  505 

ABATEMENT. 
Of  Noisances. 
1.  Priyate,  i.  9,  647,  SI,  583 
what  cure  to  be  obaerved^  i.  650 
1.  To  persons,  i.  647 

deitiojing  libellous  picture,  i.  647,  648 
9.  To  personal  property,  i.  648  to  653 
3.  To  real  property,  id. 
bow  to  be  effected,  id, 

form  of  notice  of,  and  removal  of  materials^  i.  651 
cutting  trees  OTerbanging,  i.  65t,  653 
of  nuisances  to  commons,  i.  651 »  65S,  395 
f.  Public  nuisances,  i.  653,  413 

how  to  be  effected,  i.  653  to  656 
3.  Injunctions  against  nuisances,  i.  727  to  7S9 
new  trial  refused  after  plea  in,  iv.  75 

ABATEMENT,  PLEA  OF, 

amendment  of  law  as  respects  non-joinder,  li.  51, 52 

plea  of  non-joinder  must  aver  that  omitted  party  resides  in  England,  li.  52 

affidavit  of  that  fact,  and  showing  also  where  required,  id. 

maj  reply  that  omitted  party  is  discharged  by  bankrupt  or  insolvent  act,  id. 

in  second  action  may  have  verdict  against  such  as  are  proved  liable,  id, 

plea  of  non-joinder  not  allowed  when  defendant  out  of  tlie  kingdom,  iik  398,  399 

not  allowed  unless  residence  stated,  &c.  iii.  399 

affidavit  verifying  same,  id, 

misnomer  not  pleadable  in  abatement,  iii*  170,  711.    See  Mitmmm* 

defendant  to  proceed  by  summons  in  case  of,  id. 
commencement  of  second  action,  after  plea  in,  iii.  459,  467,  711 

prescribed  form  of,  iii.  459 
pleading  in,  within  what  tine,  iu.  500, 703 
of  obtaining  further  time,  iii.  704 
practice  relating  to,  iii.  711 

when  must  be  delivered,  iii.  711,  71^ 

statutes  respecting,  iii.  711 

requisites  of  affidavit  as  to  truth  of,  iii.  711,  712 

time  of  swearing  affidavit,  iii.  712 

seneral  regulation  lespecting,  iii.  713 

form  of  plea,' id. 

form  of  affidavit,  id. 

ABDUCTION, 

1.  Of  females  or  children,  i.*564 

wife,  and  demand  of,  when  harboured,  id. 

form  of  demand,  i.  565 

under  sixteen,  i.  40 

child  stealing,  id,  41 

of  a  SOD,  when  actionable,  i.  63 

demand  of,  when  harboured,  i.  564,  565 

habeas  corpus  for,  i.  690 

ward  of  chancery,  on  petition  without  bill,  i.  808 

2.  Of  apprentice,  and  demand  of,  i.  70,  564,  565 

habeas  corpus  when  only  ou  application  of  apprentice,  i«  690 

3.  Journeyman  or  servant, 

demand  of  and  action  for  harbouring,  i.  564,  565 
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ABIDING  BY  PLEA,  iii.722 

ABODE, 

statement  of,  in  affidavit  to  liold  to  bail,  iii.  353 
statement  of  defendant's,  in  writ,  iii.  174 
plaintiff's*  iii.  251 
plaintiff's  attorney,  iii.  I5t,  208,  312 

ABORTION.    See  Miscarriage. 

tembU,  a  misdemeanour  at  common  law,  i.  35 

attempts  to  cause,  punishable  under  9  Geo.  4,  c.  31,  i.  35 

punishment  for,  id, 

differences  between  the  child  being  quick  as  to  degree  of  punishment,  id, 

what  an  administering,  id. 

concealment  of  birth  a  misdemeanour,  when,  id, 

ABOUT, 

how  construed,  iii.  Ill 

ABROAD, 

examination  of  witnesses  when  abroad,  iii.  816 

ABSENCE  ABROAD, 

when  an  exception  in  statute  of  limitations,  i.  742,  755, 761,  762, 766, 767 
when  in  equity,  i.  786,  note  (<) 

ABSENCE  OF  MATERIAL  DOCUMENT, 
new  trial  on  ground  of,  iv.  57 

ABSENCE  OF  WITNESS, 

when  ground  for  new  trial,  iv.  57,  58.    See  New  Trial. 

ABSOLUTE  RIGHTS, 
of  persons,  i.  32  tu  53 

ABSTRACT.    See  Vendor  and  Purchaser. 
of  title  to  esUte,  i.  298 
custody  of,  i.  304 
what  charges  as  to,  allowed,  i.  298 

ABSTRACT  OF  PLEADINGS,  iii.  848 

ABUTTALS, 

statement  of,  in  declaration,  iii.  460,  470,  728,  7S29 
in  pleas,  728,  729 

ACCIDENTS, 

jurisdiction  of  Courts  of  equity  in  cases  of,  ii.  408,  409 

ACCOUNT. 

Action  for,  i.  21  to  24 

ACCOUNT,  BILL  FOR, 

in  matters  of,  plaintiff  may  in  effect  compel  a  reference  to  auditors,  i.  21  a,  22 

expediency  for  a  previous  demand  of  account,  i.  439,  note  (g) 

how  to  demand  account,  i.  498 

duty  of  an  agent  to  be  ready  with,  i.  509 

not  dispensed  with  even  by  offer  of  a  sum  in  gross,  id, 
readiness  and  lender  of  accounts,  id. 

m&ndaraus  lies  to  enforce  delivery  of,  by  churchwardens  and  overseers,  i.  792 
executor  must  be  at  all  times  ready  to  account,  i.  532 
when  not  affected  by  statute  of  limitations,  \.  777 
bill  for,  in  equity,  i.  868,  ii.  410 

when  advisable  and  preferable,  i.  868  to  870 

when  should  charge  that  defendant  has  books  and  papers  that  will  disclose  a 
written  acknowledgment,  or  payment  within  six  years,  i.  777 ;  McGregor  v. 
E.  /.  Campanjf,  2  Simons,  454 
delivery  of,  within  six  years  takes  case  out  of  statute  in  equity,  i.  769 ; 
Hony  V.  Hony^  1  Sim.  &  Stu.  568,  at  iaw. 
proceedings  in  Ecclesiastical  Court  to  compel  delivery  of,  by  exccotor  or  adDiDis- 
trator,  i.  518,  519;  ii.  50;i; ;  iv.  139 
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ACCOUNT  STATED, 

when  mny  be  added,  iii.  457,  482 

ACKNOWLEDGMENT, 

what  necessary  lo  take  case  out  of  the  statates  of  limitations,  i.  762,  76^,  767, 769 

must  be  in  writing  or  be  a  payment,  i.  762, 763,  767 

statenieut  of  account  verbally,  effect  of,  i.  769 

what  terms  of  acknowledgment  would  be  sufficient,  i.  767  lo  769 

ACQUITTAL.     See  Jtutieei  of  the  Peace. 

form  of  acquittal  upon  an  information,  ii.  194,  note  (q) 
of  one  defendant  on  trial  at  nisi  prius,  iii.  902 

ACQUITTED  DEFENDANT, 
at  trial  at  nisi  prius,  iii.  902 

judge's  certi6caie  to  deprive  him  of  costs,  it.  20  ',  ii.  51 ,  iii.  902 
form  of  such  certificate,  iv.  21 
form  of  judgment  in  such  case.  It.  Ill 

ACRES, 

more  or  less,  i.  180 

.ACTION, 

when  the  remedy  merged  or  only  suspended,  i.  10, 1 1 

for  particular  damage  occasioned  by  public  injury,  i.  11 

for  small  damages  when  improper,  i.  23 

when  preferable  to  indict,  i.  41 

cannot  be  sustained  when  party  has  himself  adopted  a  preventive  remedy,  as  by 

abatement,  &c.  i.  587 
executor  may  be  sued  for  a  debt  immediately  after  death,  i.  5S0,  531 
may  be  sustained  besides  obtaining  injunction  against  further  injury,  i.  701 
cannot  be  sustained  after  applying  for  decree  of  specific  performance,  1.  824 

aliter  in  case  of  after  discovered  fraud,  id, 
injunction  in  equity  to  prevent,  ii.  414 
summary  of  proceedings  in,  when  regular,  iii.  83,  84 
preliminary  steps  before  commencement  of,  iii.  114  to  J 39 
vrits  of,  under  2  W.  4,  c.  49,  considered,  commencement  of,  iii.  159,  204 
consolidation  of,  iii.  643.     See  dnuolidating  Actiont, 
pleading  matter  arising  pending  action,  iii.  748 

ACTIO  PERSONALIS  MORITUR  CUM  PERSONA.    See  Watte. 
operation  of  this  maxim,  i.  529, 769,  770 
recent  alterations  in  law,  i.  530,  770 

executors  and  administrators  may  sac  and  be  sued  for  torts  to  personal  or  real 
property,  i.  530,  n.,  770 

ACTS  OF  PARLIAMENT, 
.private,  title  by,  i.  340 

ADDING  BAIL,  iii.  384.    See  Bail. 

ADDING  PLEA,  iii.  722.    See  Plea. 

ADDITION,  &c. 

of  defendant  in  affidavit  to  bold  to  bail,  iii.  333 

general  regulations  respecting  addition  of  deponents,  iii.  559 

ADDRESS, 

entry  of  attorney,  Sec.  at  Master's  office,  requisite,  ii.  14  6 

ADJOURNMENT, 

when  justice  dwuld  adjourn,  ii.  178, 184 

may  adjourn,  ii.  185, 192 
care  to  be  observed  before  adjourning,  ii.  184 
postponement  of  justice's  decision,  when,  ii.  192 

ADJUDICATION.    See  Justices  of  the  Peace. 

form  of,  in  conviction  prescribed  by  statute  3  G.  4,  c.  23,  ii.  1 98,  in  notes 

and  requisites  of,  in  general,  ii.  202  to  208 
should  appear  that  a  judgment  was  pronounced,  ii.  203 
mast  be  precise  and  certain,  id. 

ADJUDICATION  OF  BANKRUPTCY,  ii.  561.    See  Bankruptcy. 


' 
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ADMINISTERING  POISON, 
what  is  such,  i.  S4,  n. 

ADMINISTRATION, 

title  to  personaItT  under,  i.  108  to  110 
tubie  of  next  of  kio  and  distributions*  id, 

when  no  action  fur  distributive  share,  i.  110  ^ 

no  action  by  legatee  under  administration  bond  until  after  decree,  i.  55f  ;  8  B.& 
Ores.  151 

ADMINISTRATION  AND  ADMINISTRATOR.     See  ExiaU&r$  and  Adminit- 
tratori»    EceUsiaUical  Courts,     Prerogative  Court, 
statutes  relating  to  administration  and  distribution,  u  108  to  11S|  M9  to  bt9*»tl 

ic  S5  Car.  3,  c  10,  and  29  Car.  2,  c.  30 
who  entitled  to»  i.  108,  n.  (n) 
mandamus  to  grant  same,  when,  id.  ibid,  and  table  of  neil  of  km,  i.  108  to  110, 

and  803,  806 
affidaTit  to  obtain  administration,  i.  587 
warrant  for  granting  the  same,  id, 

should  adopt  the  same  precautionary  measures  as  an  executor,  i.  5t8«  See  Executors, 
may,  previous  to  grant,  file  a  bill  in  chancery,  i.  517 
but  not  commence  action  at  law,t<i. 

sum  for  which  letters  of  administration  ahoald  be  tali«n  out,  i.  5S3 
where  letters  of  administration  should  be  taken  out,  id» 
what  constitutes  bona  notabHia,  id, 
of  obtaining  letters  of  administration,  i.526 
by  whom,  id, 

when  taken  out  as  next  of  tan  no  collateral  proof  necessary,  i.  527. 
party  merely  alleges  Iket  before  surrogate,  id, 
and  swears  to  time  of  death,  id, 

and  that  the  value  of  deceased's  personal  property  is  under  a  named  sum,  id, 
must  execute  bond  witli  two  sureties^  id, 
in  double  amount  of  assets  sworn  to,  id, 
should  at  all  times  be  read  v  to  account, ).  59t 
what  are  assets  in  bands  of  administrator,  id, 
instances,  id, 

retaining  for  expenses  of  taking  out  (letters  of  udministration,  i.  534 
administrator  may  retain  the  same  as  an  executor,  id, 
of  administrators  defending  and  bringing  actions,  i.  555 

who  to  sue,  id, 

the  process,  id, 

the  declaration,  id, 

the  pleas,  &c.  id, 

the  evidence,  &c.  i.  560 
injunction  against,  to  prevent  waste  by,  i.  715,  716 
to  prevent  him  suing,  i.  716 
or  receiving  assets,  id, 

not  bound  to  avail  himself  of  the  statute  of  limitations,  ••  782 
but  at  instance  of  other  creditor  may  be  com^ielled,  id, 
proceedings  to  obtain,  ii.  500 
order  of  court  of  8  May,  1830,  admonishing  officers  before  granting  letters  of,  to 

ascertain  right  of  party  to  the  same,  iv.  128 
form  of  oath  to  be  taken  as  to  time  of  death  of  party,  iv.  129 
order  of  29  June,  1830,  and  1  Sept.  1830,  prescribes  form  of  commission  to 

swear  administrator,  id.  129, 131 
forms  to  be  observed  before  letters  of  administration  granted,  iv.  129 
letters  of  administration,  when  to  be  forwarded  from  office,  iv.  130 
oath  to  be  administered  to  administrator,  iv.  134 

like,  to  swear  administrator,  wbero  a  will,  but  no  executor  appo&nttd,  id. 
obtaining  administration  after  citing  next  of  kin,  iv.  137, 138, 141 
requiring  administrator  to  give  inventory  andaccoont,  i.  518,519,  ii.  502,  iv.  139 
form  of  citation  for  that  purpose,  iv«  139,  151, 187 
forms  of  proceedings  in  Ecclesiastical  Courts.    See  EceUsiastieal  Courts^ 
entering  caveat  to  prevent  grant  of,  ii.  502 

form  of  caveat,  id, 
proceedings  thereon,  ii.  503 
administration  bond,  ii.  502 

justification  of  sureties  to,  ii.  503 

assignment  of  bond,  ii.  505 

action  thweoB,  id. 
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ADMINISTRATION  BOND.    See  Adminiitraiion. 
assignment  and  proceedings  thereon,  ii.  fl05 

ADMIRALTY,  COURT  OF, 

jarisdiction  of,  ii.  508,  510,  i.  2,  818 
enactments  respecting,  ii.  509 
appeal  from,  ii.  512 

I.  Jurisdiction  in  cases  of  torts,  u2. 

1.  Soil  for  sea  battery,  id, 
^.  For  collision  of  ships,  ii.  613 
S.  For  possession  of  snip,  ii.  516 
4.  For  restitution  of  goods,  ii.  517 

II.  In  cases  of  contracts,  id, 

1.  Between  part  owners  of  a  ship»  id. 
2«  For  mariner's  wages,  ii.  5f  0  to  526 

peliiioi^or  libel  for,  ii.  53S,  534,  in  notes 

certificate  of  due  seryice,  ii.  534,  ia  note 

allegation  or  defence,  as  mutiny,  &c.  ii.  535,  in  note 

summary  power  of  justices  respecting,  ii.  59^ 

when  under  SO/.,  ii.  520,  note,  526 

3.  Suits  for  pilotage,  ii.  526 

4.  On  bottomry  bonds,  id, 

5.  For  salvage,  ii.  528 

warrant  to  arrest  ship  for  salvage,  ii.  535,  in  note 
observation  on  extent  of  jurisdictioo,  ii.  528,  529 
as  to  anchors  and  cables,  ii.  530 
salvage  by  a  pilot,  ii.  530,  526 

6.  Wreck,  ii.  531 

III.  When  court  has  no  jurisdiction,  ii.  532 

not  for  mortgagee  of  a  ship,  id, 
or  person  claiming  title,  id, 

IV.  Course  of  proceedings  in,  id. 

1 .  Foim  of  affidavit  to  lead  a  warrant  of  arrest,  ii.  533 
'2»  Warrant  thereon  to  arrest  ship  for  wages,  id, 

3.  Summary  petition  or  libel  for  wages,  ii.  534 

1.  Certificate  referred  to  in  libel,  id, 

2.  Like  certificate,  id, 

4.  Allegation  on  behalf  of  owner  in  a  cause  of  subtraction  ol  wages,  when 
crew  mutinous,  &c.  u,  535 

5.  Same,  in  a  cause  of  subtraction  for  wages,  id, 

6.  Warrant  to  arrest  ship,  id, 

7.  Warrant  to  arrest  master  for  a  sea  battery,  id« 

8.  Other  proceedings  in  Admiralty,  id. 

right  of  registrar  of,  to  attend  judicial  oommittee  of  piivy  eovncili  ii.  582 

ADMIRALTY  COURTS, 

operation  of  statutes  of  limitations  in,  i.  784 
prize  court,  exclusive  jurisdiction  of,  i.  2,  SI 8 
when  equity  has  jurisdiction  in  cases  of  trust,  id. 

ADMISSION.     See  Attorney  and  SolieHer. 

ADMISSION  AND  ADMIITANCE.    Sec  C^pyhaldi. 
copyhold  title  by,  i.  349 

Mandamus  lies  to  the  lord  and  steward  ol  a  mamot  to  compel  admittance  to  co' 
pyhold,  i.  794 
or  to  admit  a  porckasef  ,  t^. 
or  a  devisee,  id, 

or  even  an  heir  to  a  copyhold,  id, 
or  to  hold  courts  to  admit,  id. 

to  accept  a  surrender,  i*  7fi5«  n«  (A) 
or  to  admit  officer  to  public  office,  i.  798 
but  not  to  a  private  eflloe,  id, 
or  unless  party  can  show  that  he  is  in  all  reapecti  antitled,  idi 

ADMISSION  IN  EVIDENCE, 

verbal,  when  sufficient,  i.  762,  763,  767*    See  Acknowledgement, 

to  be  made  without  prejudice,  i.  441,  ii.  24,  25 

in  letters  to  be  qualified,ti.  411,  ii.  24,  25 

how  to  be  obtained,  i.  440,  510 

when  to  be  made  in  ecclesiastical  courts,  lv»  128 

ADMISSIONS, 

caution  to  be  observed  before  agreeing  to,  iii.  837»  838 
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ADMISSIONS— (eonttntied.) 

when  or  not  proper  to  agree  to,  iii.  858 

right  of  counsel  to  begin  when  made  on  trial,  iii.  877 

ADMITTANCE,    ^e  CopyhoU, 
alienation  by,  i.  349 

ADVERSE  POSSESSION,  i.  S73.    And  see  Statutes  rfUmitations,  i.  748 
defined,  i.  273,  784 

when  twenty  years  adverse  possession  a  bar,  i.$7S  to  S76,  748 
what  possession  deemed  adverse,  i.  748 
what  not,  id. 

length  of  possession  only  primd  facie  evidence  of  a  bar,  i.  751 
when  holding  over  after  a  forfeiture  does  not  constitute  an  adverse  possession, 
i.754 

ADVERTISEMENTS.    Ste  Notice.    Contract. 
several  forms  of.    See  Forms, 
may  bind  as  a  contract,  i.  114  to  116 
of  sale  of  estate  binding,  i.  295 
what  to  contain,  and  how  to  be  framed,  id. 
not  to  trust  wife,  i.  441,  442 
not  to  trust  son  or  daughter,  i.  442 
relating  to  partners,  i.  443  to  446 
of  loss  of  property,  fraud,  &c.  i.  448, 449 
of  apprentice,  journeyman,  Sue.  being  absent,  i.  450 
not  to  trespass,  form,  &c.  i.  451,  45'J 
of  an  event,  i.  453,  454 
not  to  be  libellous,  i.  453  to  455 
of  nonpayment  of  bill  or  note,  i.  501  to  504 
by  executor  or  administrator  for  claims  on  estate,  i.  521 
but  do  not  prejudice  a  dormant  creditor,  i.  52 1 ,  554 
nor  even  a  legatee  or  next  of  kin  before  complete  distribution,  id. 
the  like  for  an  heir,  next  of  kin,  &c.  i.  554,  555 
expediency  of,  to  ascertain  who  to  be  plaintiff  or  defendaoti  ii.  47,  48 
should  avoid  libellous  expressions,  ii.  48 

ADULTERY, 

how  punishable  in  ecclesiastical  courts,  ii.  477 

proceedings  for  divorce  on  account  of,  ii.  461,  489,  iv.  153,  195 

ADVANTAGE  OF  DEFECIS, 

when  or  not  to  be  taken,  iii.  510  to  512 

ADVOWSON,  i.  215.    See  Church.    Rectory. 
in  general,  i.  215  to  218 
remedies  for  injuries  to,  id.  i.  398 
remedy  before  inductio  quare  impedit,  i.  164 
after  induction  ejectment,  i.  1 64 

AFFIDAVIT.    See  Oaths.     Arbitration.     Award. 
affidavits  to  found  motion  for  injunction,  i.  700 
form  of  affidavit  of  due  service  under  articles,  ii.  11/ 

of  affidavit  stating  Master's  refusal  to  certify,  id.  n.  (g) 

of  execution  of  second  articles,  ii.  11  m 

of,  in  swearing  to  service  of  notice  of  motion  for  certiorari,  ii.  S23 
in  support  of  motion  for  certiorari,  id. 
what  it  should  state,  id. 
form  of,  by  sureties  to  administration  bond,  ii.  503 

to  lead  warrant  for  arrest  of  ship,  ii.  533 
may  be  made  before  judge  of  any  court,  iii.  23, 545 
supplementary  ones  not  allowed  on  rule  nisi,  iii.  36 
when  second  one  requisite  to  hold  to  bail,  iii.  219 
of  execution  of  process,  iii.  245 

of  personal  service  of  writ  of  summons,  iii.  266, 267,  272 
to  set  aside  supposed  service  of  process,  iii.  278 

what  it  must  contain,  iii.  278,  279 

form  of,  to  set  aside  pretended  service  of  copy  of  summons,  iii*  27^ 

the  like,  showing  service  of  insufficient  copy,  id, 

the  like,  objecting  that  service  not  in  proper  county,  id. 

hearing  rule  on  same,  id. 

making  absolute  or  discharging  rule,  id,,  280  I 
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AFFIDAVIT— (fanttimed.) 

of  personal  seiTice  to  enable  plaintiff  to  enter  appearance  for  defendant  sec. 
Stat.  iu.  289 
requisites  of,  iii.  289,  292 
usual  form  of  personal  service  of  regular  writ,  iii.  289 

of  ineffectual  search  for  defendant's  appearance,  iii.  990 
of  personal  service,  bnt  some  supposed  defect  in  writ  or  copy,  iii.  290, 
291 
before  whom  affidavit  may  be  sworn,  iii.  292 
swearing  of,  enforced,  id. 
to  enforce  appearance  by  distringas,  iii.  298.     See  Dhtringai. 
requisites  of  affidavit,  iii.  3()2,  S05 
forms  of,  iii.  306  to  308,  316.    See  Farms, 
to  hold  to  hail,  iii.  331.     See  Capias, 

express  requisites  of,  by  statutes  and  rules,  iii.  331 
not  considered  commencement  of  an  action,  iii.  332 
title  not  to  be  in  a  cause,  id, 
form  and  requisites  of,  id, 
title  of  Court,  id, 
deponent's  abode,  iii.  333 
addition  of  rank,  &cc.  id. 
degree,  profession,  &c.  id, 
names  of  parties,  iii.  334 
cause  of  action,  id, 

requisite  precision  in  statement  thereof,  id, 
principle  on  which  precision,  &c.  requisite,  iii.  334,  335 
consequences,  when  statement  of  cause  of  action  defective,  iii.  337 
practical  proceedings  with  respect  to,  id. 
before  whom  to  be  sworn,  iii.  338 
thejurat,  iii.  339 
form  of  affidavit,  iii.  340 
defects  in,  when  to  be  objected  to,  id, 
of  filing  affidavit,  iii.  341 
contradictoiT  ones,  when  allowed,  iii.  369 
of  notice  of  bail,  iii.  382.    See  Bail, 

forms  of,  id.    See  Forms, 
of  justification  of  bail,  id.    See  BaU. 

to  found  proceedings  to  outlawry  on,  iii.  401 .    See  Outlawry, 
for  inspection  of  documents,  iii.  434,  435 

form  and  reonisites  of,  iii.  455 
to  hold  to  bail,  iii.  515  to  517 

objections  to,  when  to  be  taken,  id. 
on  motions  for  irre^larities,  iii.  521 

defects  in,  when  not  waived,  id. 
in  support  of  or  against  applications  by  summons  or  motion,  iii.  535  to  554 

1.  When  or  not  necessary,  iii.  535 

is  not  in  support  of  a  judge's  notes,  id, 

or  to  statement  by  counsel,  id, 

in  most  other  cases  necessary,  iii.  536 

2.  By  whom  to  be  made,  iii.  537 

when  by  a  third  party,  id, 
not  by  a  convicted  felon,  id, 

3.  Title  of  the  Court,  ta. 

must  be  stated  correctly,  id, 

4.  Title  of  the  cause,  iii.  538 

names  to  be  stated  in  full,  id, 

statement  of  character  of  party  suing  or  being  sued,  id, 

transposition  of  names  fatal,  iii.  539 

5.  Addition  of  deponent,  id, 

what  statement  of,  necessary,  id, 

6.  Commencement  of  affidavit,  iii.  540 

must  be  accurate,  id, 

omission  of  word  "  oath  "  fatal,  id, 

7.  Rody  or  substance  of,  id. 

facts  must  be  stated  positively,  id, 

mere  inferences  not  allowed,  iii.  540, 541 

when  express  rules  require  particular  points  to  be  sworn  to,  iii.  541 

natural  language  of  each  deponent  to  be  adhered  to,  id. 

calumnious  statements  to  be  avoided,  iii.  542j 

should  be  concise,  id. 


238  GENERAL  IKDBX  OF 

AFFIDAVIT-(«>ii<«ntt«f.) 

vhen  shoald  stale  particolar  objectiont,  iii.  542 

when  presence  of  other  persona  should  be  sworn  to,  iii.  543 

of  swearing,  in  anticipation,  &c.  of  opponent's  probable  statements,  id. 

of  swearing,  to  merits,  iii.  545  to  545 

8.  Deponent's  signature  to  affidavit,  iii,  545 

maj  be  signed  in  a  foreign  character,  id. 

9.  Before  whom  sworn,  iii.  29,  23,  545 

concurrent  jurisdiction  of  judges,  iii*  23,  545 
general  regulations  respecting,  id. 

when  power  of  commiisionera  sospended,  iii.  645 

10.  Ofthejurat,  iii.  546 

requisites  of,  iii.  339,  546 
when  may  be  amended,  iii.  546 

11.  At  what  time  an  affidavit  must  be  sworn,  produced,  and  filed,  id, 

cannot  be  produced  in  support  of  rule  niu,  after  rule  moved  for,  id. 
if  defective  in  form,  when  may  be  amended,  iii.  547 
filing  of,  iii.  647,  548 

12.  Documents  to  be  annexed  to  and  exhibited  with  affidavit,  iii.  548. 

when  dispensed  with,  iii.  277  to  279,  549 
IS.  If  previously  used,  when  must  be  resworn,  iii.  549 

14.  Consequences  of  being  insufficient  in  first  instance,  id, 

when  rule  allowed  to  be  opened,  ill.  550 

15.  When  amendment  in,  permitted,  id. 

or  supplemental  one  received,  id, 

16.  When  or  not  objection  to,  waived,  id* 

17.  Delivering  copies  to  opponent,  when  or  not  advisable,  iii.  551 

on  summonses,  iii.  563 

18.  Of  opponent  taking  copies,  iii.  551 

practice  of,  when  deviated  from,  id, 

19.  Affidavits  in  answer  to  a  summons  or  rule  nisi,  iii.  552 

requisites  to  be  observed  in,  iii,  559,  554 

20.  Time  of  swearing  same,  iii.  553 

21.  If  defective,  when  may  be  amended,  iii.  554 
of  service  of  summons,  iii.  562 

form  of,  id, 
when  conflicting,  bow  the  Court  or  judge  decide,  iii.  59G 
requisites  of,  on  motion  under  Interpleader  Act,  iii.  Oio 

on  motion  to  change  venue,  iii.  652,  657 
forms  of,  iii.  652 
in  truth  of  plea  in  abatement,  iii.  711,  712 
of  truth  of  plea  after  last  pleading  in  banc,  iii.  749 
of  increased  costs,  iv.  102 
to  obtain  new  trial.    See  New  Trial. 

AFFIRMANCE  OF  CONVICTION.    &ee  Juslicts  of  the  Peace, 
conviction,  if  affirmed,  party  to  pay  costs  of  appeal,  ii.  296 
execution  to  enforce,  id, 

AFFIRMATION, 

form  of,  before  admission  to  practise  as  an  attorney,  ii.  1 4  o 

AFTERMATH,  i.  181 

AGE, 

attained  tlie  day  before  anniversary,  i.  766 

of  witness,  statement  of,  in  brief,  iii.  856.    See  Brief, 

AGENT,  i.  83.    See  Account,    Principal  and  Agent, 
retainer  of,  i.  435 

notice  of  countermand  of  his  authority,  i.  443 
forms  of  notices,  id, 

should  be  ready  with  his  accounts,  i.  509,  868 

or  neglect  would  be  ground  for  charging  him  with  interest  and  costs,  id. 
injunctions  against,  in  general,  i.  705 

(o  prevent  disclosure  of  confidential  communications,  i.  714 
his  duty  to  account,  i.  509 

bill  in  equity,  to  account,  i.  868 
remedy  in  equity  against,  notwithstanding  statute  of  limitations,  i.  779 
service  of  articled  clerk  to,  ii.  11 6 
cannot  consent  to  a  reference  without  an  express  power  to  do  so,  ii.  77 
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AGENT— (MnltntiAi.} 

relief  by,  under  Interpleader  Act,  Hi.  620,  6t2 
when  be  may  make  afidavit  to  hold  to  bail,  iii.  S35 

AGREEAiENT.     See  Contract,  i.  112  to  ISO.    Iitfunetiom,    Speeifie  Petformance, 
Vendor  and  Purchater, 
what  not  an  agreement,  not  to  be  performed  in  a  year,  i.  995 
expediency  of,  before  conveyance,  id. 
between  vendor  and  purchaser  of  realty,  i.  295 
for  lease,  i.  SOO,  252,  474 
suggested  foim  of,  for  a  lease,  id, 

how  and  when  to  be  framed  and  ready  for  ezecntion,  i.  458,  293,  294 
upon  contract  of  purchase,  i.  29S»  295 
suggested  terms  between  landlord  and  tenant,  i.  47^ 
fonn  of  agreement  for  a  lease,  i.  300,  252,  472 
what  is  only  an  agreement  for  a  lease,  or  what  a  lease,  i.  474 

when  ejectment  lies  for  breach  of  stipulatioa  in,  i.  474,  475 
terms  and  suggested  form  stipulating  for  a  lien  and  sale,  i.  492 

the  like  for  a  general  lien  and  Mle,  i.  495 
farm  of,  to  secure  money  on  mortgage,  i.  300 
staying  proceedings  when  action  contrary  to,  iii.  665 
jurisdiction  of  Courts  of  Equity  over,  ii.  422 
specific  performance  of,  when  decreed,  id. 

AGREEMENT  TO  REFER  TO  ARBITRATION, 
action  may  be  supported  for  breach  of,  ii.  80 

Court  of  Equity  will  not  in  general  compel  specific  performance  of,  id. 
may  be  revoked  before  award  made,  ii.  79 
unless  it  has  been  made  a  rule  of  Court,  id, 
and  then  not  without  leave  of  Court,  ii.  102 
should  be  in  writing,  ii.  86 
or  not  within  the  act,  id. 
affidavit  of  execution  of,  may  be  made  at  any  time,  ii.  91 
form  of  affidavit  of,  ii.  92 
staying  proceedings  when  action  contrary  to,  iii.  66S 

AGRICULTURAL  PRODUCE, 
protections  respecting,  i.  94 
exempted  from  stamp  duty  on  insurance,  id, 
when  cannot  be  sold  or  carried  off  under  on  execution,  id. 

AIDERS  AND  ABEITORS, 

in  cases  of  rape  how  punished,  i.  39,  n.  (f ) 

ALEHOUSES, 

no  mandamus  will  be  issued  to  grant  a  license,  i.  798 

or  to  rehear  an  application  which  justices  have  refused,  id. 

although  refusal  proceeded  from  mistaken  view  of  their  jurisdiction,  id, 

ALIAS  WRIT, 

issuing  of,  into  another  county,  iii.  217,  349 

form  of,  iii.  218 

issue  of,  to  save  statute  of  limitations,  iii.  408 

ALIEN  ENEMY, 

cannot  have  writ  of  habeas  corpus,  i.  689 

his  relief  by  application  to  the  secretary  at  war,  id. 

but  other  aliens  may,  id, 

ALIENATION.    See  Conveyance. 

power  of,  incident  to  personally,  i.  242 

incident  to  real  estates,  i.  tOl,  242 

clause  of  cesser  in  case  of,  in  a  will,  i.  362 
forfeiture  by,  of  too  large  interest,  i.  243 
title  by,  i.  291  to  365 
by  feoffment,  i.  291  to  308 
by  deed,  i.  291 

what  deeds,  i.  291  to  340.    See  Deeds  and  particular  heads, 
by  matter  of  record  in  general,  i.  340 

1.  Private  statute,  id. 

2.  King's  grant,  i.  341 
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ALlENATION-.(c<»nfmti/d.) 
S.  Fines,  i.  341 

bat  DOW  abolished,  i.  291 
4.  Recoveries,  uL 

bat  now  abolished,  id. 
bj  custom,  as  in  the  case  of  copjholds,  i.  345 

1.  Surrender,!.  347 

2.  Presentment,  i.  348 

3.  Admittance,  i.  349 
by  devite,  i.  351.    See  Devise. 

power  of,  protected  in  equity,  unless  expressly  restrained,  i.  831,  n.  (k) 
under  inclosure  and  other  compulsory  acts,  i.  S37,  3^9 

ALIMONY. 

order  of  House  of  Lords  respecting,  i.  60 

wife  entitled  to,  pending  suit,  i.  60,  61 

when  Courts  of  Equity  no  jurisdiction  over,  ii.  435 

suits  for,  in  Ecclesiastical  Courts,  ii.  462 

costs  pending  suits  for,  id. 

ALL  OTHER  PROPERTY, 

what  passes  under  devise  of,  i.  364,  u. 

ALLEGATIO  FALSI, 

consequences  of,  i.  833,  834 

ALLEGATIONS, 

forms  of,  in  Ecclesiastical  Courts,  iv.  166  to  187 

ALLOWANCE  OF  BAIL.    Sec  BaiL 
rule  for,  iii.  386 
service  of  same,  id. 

ALTERATION, 

effect  of,  in  a  conveyance,  i.  304 

ALTERNATIVE, 

writ  of  distringas  must  not  be  in,  iii.  311 

AMBASSADORS, 

privilege  of,  and  servants  from  arrest,  iii.  329 
domestic  servants  of,  cannot  be  bail,  iii.  376 

AMBIGUITY,  ^,  ,  .      . 

when  parol  evidence  admissible  to  explain,  i.  120 
when  even  contrary  to  terms  of  deed,  id, 

AMENDMENTS, 

of  convictions,  ii.  211 

of  posrea,  iv.  95 

formerly  judge  at  nisi  prius  could  not  order,  iii.  2 

though  cause  undefended,  id. 

how  he  may  order,  id. 

cannot,  after  cause  referred,  W. 

what  amendments  may  be  made,  id. 

should  not  be  allowed,  if  defence  on  merits  prejudiced,  iii.  43,  923 

enactments  respecting,  iii.  42  to  44 

discretionary  in  judge  to  permit,  iii.  33,  35,  43,  55 

if  refused,  uo  appeal,  iii.  43,  923 

otlierwise,  wlicn  ^permitted,  id. 

decision  of  judge  as  to,  when  conclusive,  iii.  44 

should  be  liberally  permitted,  id. 

unless  just  defence  prejudiced,  id.  923 

summons  for,  on  circuit,  iii.  45  * 

order  thereon,  id. 

power  of  sheriff  to  allow,  iii.  47 

not  allowed  in  deviations  of  statutory  regulations,  iii.  54 

otherwise  of  rules  of  Court,  id. 

of  copy  of  capias,  iii.  59,  70,  233,  234 

of  name  of  defendants  iu  writ,  when  refused,  iii.  173 
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AMENDMENT— (continuft/.) 

of  writ,  before  executed,  iii.  f33 

of  writ,  after  executed,  iii.  234 

of  copj  of  writ,  iii.  t34,  311 

instances  of,  iii.  235,  351 

difference  between  defect  in  writ  and  copy  considered,  iii.  f  36 

should  l>e  liberally  allowed,  iii.  480,  481 

propriety  of,  after  notice,  iii.  529,  534 

in  affidavits,  when  allowed,  iii.  550,  554.     Sec  Affidavit. 

in  rules  nisi,  when,  iii.  483.     See  I?u/ef  Nisi. 

of  pleadings  before  trial,  iii.  849 

of  bill  of  exceptions  iv.  13.     See  Bill  of  Exetptions. 

on  motions  for  new  trial,  when  allowed,  iv.  92 

AMICABLE  ADJUSTMENT.    See  Compromise. 
duty  of  attorney  in  negociation  of,  ii.  23 
when  there  should  be  no  concealment  in  negociation  for,  ii.  24 
duties  of  panics  and  attorney  relating  to,  ii.  57,  58 

enforced  in  equity,  ii.  58  ;  Aitwood  ▼.  -^— ,  5  Russ.  Rep.  149;    Goodman 

V.  Sayers,  2  Jac.  &  Walk.  249 

ANCIENT  GLEBE, 

liability  to  repair,  i.  393 

ANCIENT  LIGHTS,  i.  206.     See  Appendant.     Preteription. 
right  to,  i.  206  to  208 
right  to,  regulated,  i.  284  to  286 
injuries  to,  in  general,  i.  393,  394 
remedy  for  injuries  to,  i.  394 

sUtute  2  &  3  Wm.  4,  c.  71,  establishing  rights  to,  i.  745,  746 
bow  to  obstruct  a  modern  overlooking  window,  i.  207 

ANGLING.    See  Justices  of  the  Peace. 
penalty  for,  ii.  136 

ANIMALS,  i.  87  to  89 

enumerated,  and  injuries  to,  and  remedies,  i.  87  to  89,  130  (o  144 

ordinarily  kept  confined,  i.  87,  89 

when  a  aead  anunal,  to  be  so  described,  i.  86 

cruelty  to,  how  punished,  i.  137 

poisoning  of,  id, 

poisoning  fisheries,  i.  193 

ANIMALS,  MISCHIEVOUS. 

when  notice  of  their  being  in  a  yard  or  close  essential,  i.  603  to  606 

ANNEXATIONS  TO  LAND,  &c. 

bow  far  privileged  as  realty,  i.  149,  94 

ANNUAL  CERTIFICATE.    See  Attorney  and  Solicitor. 
enactments  respecting,  ii.  14  c 
stamp  duty  thereon,  id, 

ANNUITY  DEEDS. 

extensive  jurisdiction  of  Courts  of  equity  to  cancel,  ii.  331 
^   production  of,  how  compelled,  ii.  431 

power  of  single  judge  at  cbambers  under  Annuity  Act,  iii.  20 

summons  to  obtain  inspection  of,  id. 

or  take  copies,  id. 

should  be  before  judge  at  chambers,  id. 

ANNUITY,  i.  225 

when  securities  for,  will  not  be  decreed,  i.  855,  (6),  (c),  857,  858 

summary  jurisdiction  of  King's  Bench  over,  ii.  329 

enactments  respecting,  id. 

jurisdiction  of  Common  Pleas  over,  ii.  387,  431 

Exchequer,  Court  of,  not  included,  ii.  393,  431 

jurisdiction  of  Courts  of  Equity  over,  ii.  331,  431 

role  to  set  aside  must  state  all  objections,  iii.  581 

TOL.  IV.  R 
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ANSWER, 

form  of,  i.  863 

in  Ecclesiastico)  Courts,  ii.  432,  iv.  166 

APOLOGY, 

expediency  of  being  ready  to  wake  or  receive,  i.  438,  S6i 
requiring,  suggested  proceedings  and  letterft,  i.  569  to  664 
of  the  propriety  of  offering  or  asking  for,  ii.  57 
humiliating  one  sliould  not  be  asked»  id. 
duty  of  attorney  to  afford  opportunities  for,  id, 

APPEAL.    See  Justices  of  Ptac4. 

roaiidarous  lies  to  a  visitor  to  hear  an  appeal  and  give  judgment,  i.  196 

or  to  justices  to  bear  appeal  against  overseers'  accounts,  i.  801 

or  lo  justices  at  sessions  to  receive  and  determine  an  appeal  at  subsequent  sen* 

sious,  i.  804 
to  receive  an  appeal  doring  the  next  sessions,  id, 
or  to  adjourn  an  appeal  to  next  sessions,  id. 
or  to  enter  continuances  end  hear  appeal,  id. 
but  not  where  appeal  in  discretion  of  magistrates,  id. 
against  conviction  by  one  justice,  when  not  if  by  two,  ii.  138,  139,  149 
no  appeal  unless  expressly  given,  ii.  915 
must  be  heard  and  determined  upon  in  same  division  of  coonlj  in  whidi  Older  or 

conviction  made,  id, 
proceedings  on  appeal,  ii.  138,  139,  142 
'  when  may  be  made,  ii.  ^14,  f  15 
justice's  duty  in  respect  of,  ii.  215 
party  appealing  must  enter  into  recognizances,  id, 
and  give  notice  of  appeal,  ii.  216 
notice  must  explicitly  state  all  the  objections,  ii.  217 
on  whom  must  be  served,  id. 
under  11  Geo.  2,  c.  19,  s.  17,  iii.  45 
potver  of  judge  to  allow  costs  of,  id, 

APPEAL,  COURTS  OF.     See  Error,  Coiiru  if, 

jurisdiction  of  Courts  of  law  in  cases  of,  ii.  308,  312,  350 

are  either  summary  or  formal,  ii.  312,  350 
from  inferior  Courts,  ii.  350 
jurisdiction  of  King's  Bench  in  appeal  cases,  ii.  360 

is  either  formal,  id. 

or  summary,  id, 
from  Archdeacon's  Court,  ii«  495 

Consistory  Court,  id. 

Court  of  Peculiars,  id. 

Arches  Court,  ii.  496 
jurisdiction  of  Arches  Court  in  cases  of,  ii.  498 
from  Prerogative  Court,  ii.  500 

Admiralty  Court,  ii.  502 
three  principal  Courts  of,  ii.  567 

1.  The  Exchequer  Chamber,  ii.  567,  568.    See  Exthequgr  Chamhtr. 

2.  Judicial  Committee  of  Privy  Council,  ii.  567,  575.     See  Pnvf  CsHnet/. 

3.  The  House  of  Lords,  ii.  567,  585.     Sec  Uoti$e  rf  Lerdt. 

practice  on  appeals  to,  ii.  601 

APPEARANCE.    See  Justices  of  the  Peace. 

in  default  of,  when  arbitrator  may  proceed  ex  parte,  ii.  82 

justices  may  proceed  ex  parte,  ii.  134, 137 
when  it  cures  defects  in  information,  ii.  170 

summons,  ii.  176 
statement  of,  in  conviction,  ii.  199 

in  Ecclesiastical  Courts,  ii.  482,  iv.  129.    See  Ecclesiastical  CourU, 
entered  before  declaration  in  Court  of  law,  iii.  87 
otherwise  in  equity,  iii.  87,  88 
entry  of,  between  10th  Aug.  and  24th  Oct.  iii.  96  j 

how  enforced  by  distringas,  iii.  150,  301  to  321.     See  DiUriagas. 
in  default  of,  iii.  153 

entered  sec.  stat.  Court  will  not  set  it  aside  on  soggestjon  of  perjory,  iii.  268  • 

defendant's  attorney's  undertaking  to  appear,  iii.  240,  273 
how  enforced,  iii.  273 
time  of  appearance  after  service,  iii,  282 
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APPEAAANCE.— (cmirf'nued.) 

within  what  time,  ili.  28f 

most  be  toUhin  eight  days  of  day  of  tervioe,  id, 

day  of  service  incladed,  id. 
mode  of  entering  appearance  by  defendant,  id, 

by  deCendaot  in  person,  t^ 
form  oC  Hi.  283,  998 

by  attorney  ior  defendant,  iii.  290 
form  of,  Ul.  i83 
reqoisilea  to  be  observed  on  entering,  id. 

attorney*s  residence  to  be  stated,  id, 

residence  of  defendant  need  no^be,  id. 

when  residence  of  defendant  unlcnown,  id, 
when  several  defendants,  iii.  285 
fees  on  entering,  id, 
proposed  new  forms  of  appearance,  iii.  285^  287 
what  plea  or  act  of  defendant  before  appearance  a  nallityt  iU.  285 
practical  proceedings  on  entering,  iii.  286 
former  proceedings  as  to  warrant  to  defend,  id, 

minute  of  warrant  to  defend  as  formerly  required,  id, 
offices  in  whicl\  to  enter  appearance,  id. 
fees  on  appearance,  ni.  285,  287 
consequences  of  non-appearance,  iii«  287 
most  correspond  with  process,  id, 
when  for  an  infant,  iii.  288 

must  be  by  goardiau,  id, 

not  by  attorney,  id, 

enforcing  appearance  by  guardian,  id. 

form  of  appearance  by  guardian,  id. 
proceedings  to  enable  plaintiff  to  e^iter  appearance  sec.  stat.  id, 
affidavit  of  personal  service  requisite,  iii.  289 
reqoisites  of  affidavits,  iii.  289  to  29i 
usual  form  of  pcnonal  service  of  regular  writ,  rii.  289 
form  of  affidavit  of  ineffectual  search  fat  defendant's  appearance,  iii.  290 
of  personal  service  where  writ  irregular,  in.  290,  291 
before  whom  affidavit  may  be  sworn,  iii.  292 
swearing  of  affidavit,  how  enforced,  id, 
bow  to  enter  appearance  for  defendant  by  plaintiff,  id. 
consequences  of  mistake  in  entering,  iii.  293 
time  within  which  entry  must  be  made,  id, 
course  of  practice  on  entering,  iii.  294 

form  of  entry,  id, 

must  correspond  with  process,  iii.  !|95 

consequences  of  mistakes  in,  id, 
of  enforcing  appearance  by  dislringfis,  fit.  150,  301  to  321.    See  Di$lringat. 

entering  appearance  by  plaintiff,  iii.  299 

affidavit  of  issuing  writ  of  summons,  id. 

requisites  to  be  observed  on  issuing  writ,  id, 

when  proper  to  enforce  appearance  by  distringas,  tit.  150,  300 

practice  on  issuing  writ,  in.  301  to  321 
proceedings  between,  and  conclusion  of  action,  iii.  421  to  428 

signing  judgment  for  want  of  plea,  iii.  506 

demand  of  plea  before,  a  nullity,  id. 

unless  defendant's  attorney  undertook  to  appear,  id. 

irregularity  in,  when  to  be  ot^ecte4  to,  iii.  .^18 

Gonntermand  of,  to  writ,  iii.  5S3 

time  allowed  for,  before  plaintiff  can  declare,  iii.  439 

APPEARANCE  OF  WITNESS.    See  Witness. 
practical  proceedbgs  to  compel,  iii.  828  to  834 

APPENDANT,  or  APPURTENANT,  or  APPURTENANCES,  h  t5S  |o  159. 
See  Praeripiion,  i.  282 
terms  not  strictly  applioable  to  penosftl  things,  i.  86 
terms  as  applied  to  realty  defined,  i.  153  to  159 
when  land  or  corporeal  real  propeity  cannot  pMi  under  it,  i.  )54 
requisites  of,  in  eeneral,  i.  153  to  159 
must  be  appropriate  to  the  thing  to  which  attached,  1. 155 
apportionment  of,  i.  156 

rS 
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APPENDANT— (conjinwad.) 
severance  and  in  gross,  i.  156 

extinguishment  of,  by  unity  of  seisin,  i.  156, 157,  98? 
not  of  a  way  of  necessity,  i.  214,  215*  9  Bing.  76 
nor  watercourse,  i.  215 

what  words  as  "  therewith  used"  essential  to  a  new  grant,  i.  156,  157 
**  bclondng  to'*  will  not  create  a  new  grant  of  way  after  extinguishment,  i.  i5S  to 

157,  Barlow  ▼.  Rhodes,  12  Jan.  18S3,  K.  B.  475,  476,  note  (t) 
wliat  alteration  of  principal  thing  does  not  prejudice  appurtenant,  i.  157,  207,  208 
what  passes  under  the  words  **  with  the  appurtenances,"  i.  157  to  159 
of  commons,  i.  156 

APPOINTMENTS, 

of  meetings  before  arbitrator,  ii.  93  to  95 
form  of,  ii.  93 

APPORTIONMENT,  i.  156.    See  Rents. 
of  rents,  i.  228,  229 

APPREHENSION  OF  OFFENDERS.     See  Arrest.    Warrata. 

1.  MiscellaneouB.  * 

advertisement  of  rewards  for,  i.  448,  449 

justifiable,  with  force  only,  if  forcible  felony  attempted,  i.  590.    See  Appte- 

hension,  i.  19,  20 
modes  of  apprehension  in  cases  of  felonies,  i.  589  to  594 
when  found  committing  offence,  i.  617,  598 
construction  of  statute,  i.  598 
or  whilst  committing,  i.  617 

2.  At  Common  Law. 

when  offender  may  be  apprehended,  and  implements,  &c.  without  warrant 

in  general,  i.  618  to  633 
may,  upon  suspicion  of  felony,  if  felony  be  committed  by  some  one,  i.  618, 

619 
not  on  mere  suspicion  of  misdemeanor,  i.  619 
not  for  breach  of  peace  unless  constable  have  view,  id. 
either  by  private  person  or  by  a  constable,  i.  618 

3.  Under  Statutes. 

under  the  Metropolis  Police  Act,  i.  620 

under  general  Vagrant  Act,  i.  621 

apprehending  in  area,  i.  176 

under  larcenies  and  petty  takings  act,  i.  623 

under  act  against  malicious  injuries  to  property,  i.  624 

for  maliciously  injuring  a  dog,  i.  625,  6t6 

under  night  poaching  act,  i.  626 

trespassing  under  game  act,  i.  627 

protection  to  persons  apprehending  offenders  afforded  by  9  Geo.  4,  c.  31,  s» 

12,  against  criminal  resistance,  id. 
when  parties  apprehending  offenders  are  not  protected,  i.  628  ' 

protection  from  actions,  and  why  proper,  i,  630  j 

better  to  obtain  a  special  warrant,  i.  631  | 

necessity  for  notifying  ground  or  reason  for  the  appiehenston,  i.  632 
what  to  be  done  after  uie  apprehension,  i.  633 
when  under  magistrate's  warrant,  i.  673 

his  jurisdiction,  id. 

his  liability,  id. 

APPRENTICE,  i.  70.    See  Mailer  and  Apprentice, 
suggested  form  of  indenture,  i.  70 
right  of  master,  id. 

habeas  corpus  when  master  cannot  have,  id. 
apprentice  to  apply  for  habeas  corpus,  id.  ch.  viii. 
correction  of,  i.  71 
obligation  to  instruct  continues,  id. 
return  of  premium,  id. 
duty  of  master  to  maintain,  &c.  i.  71,  72 
precautionary  measures  when  he  has  absented  himself,  i.  449 
form  of  notice,  i.  450 

demand  of,  when  illegally  harboured,  i.  564,  .565 
reception  of,  when,  i.  639,  659 
habeas  corpus  only  at  instance  of  apprentice,  i.  690 
proceeding  before  justices  under  mutmy  acts,  i.  71 
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mandamus  to  admit  to  freedom,  i.  792 
enrol  hia  indentiirea,  id. 
not  when  binding  or  service  insufficient,  id, 

APPROPRIATION,  Goddarty.  Hodgson,!  Cromp.&  Mees.  33 

APPURTENANCES.    See  Appendant  and  AppurUnant, 
term  defined,  L  153, 157 
what  it  includes  in  cases  of  personalty,  i.  86 

ARBITRATION.    See  Ateard, 

when  compulsory  or  voluntary,  i.  22 

1.  Under  friendly  society  acts,  id. 

2.  ]>ispute8  between  servants  in  trade  and  master,  i.  21, 141 
volontary,  i.  2,  21,  141 

title  by  award,  reference  to,  not  now  revocable,  3  £c  4  W.  4,  c.  42,  s.  40. 
when  a  public  offence  may  be  referred  to,  i.  17 
attendance  of  witnesses  now  enforced  by  3  &  4  Wm.  4,  c.  42 .  .i.  21 
arbitrator  may  administer  oath,  and  witness  guilty  of  peijury,  i.  21  a,  22 
compulsory  under  59  Geo.  3,  c.  58,  respecting  seamen's  wages,  i.  21 

or  for  claims  for  salvage  under  1  &  2  Geo.  4,  c  7  5..  id. 
objections  to  compulsory  arbitrations  in  general,  i.  21  a,  22,  n.  (p) 
difficulty  of  the  subject,  i.  21  a,  22 
agreement  referring  to,  when  irrevocable,  i,ii,id, 
by  3  &  4  Wm*.  4,  c.  42,  not  now  revocable,  i.  21,  and  ii.  Arbitration* 
arbitrator  may  administer  oath,  1, 21  a 
when  executor  or  administrator  should  not  refer  to,  i.  532 
mandamus  to  appoint  an  arbitrator  when,  i.  792 
when  otherwise  not,  id. 

motion  to  set  aside  awards  within  what  time  to  be  made,  i.  738 
specific  performance  of  an  agreement  to  refer  to,  when  or  not  enforced,  i.  829  to 

831,851,852 
not  enforced  unless  award  made  before  dissent,  i.  830,  851 
enforced  on  other  matters  than  payment  of  money  when  award  complete  before 

dissent,  i.  852. 

Gtneral  Points, 

the  least  hostile  mode  of  proceediug,  ii.  70, 71 
is  sometimes  compulsory,  ii.  70 
but  generally  optional,  id, 

FirU,  Preliminary  Observations  upon  References  to  Arbitration,  ii.  73 
when  and  under  what  circumstances  they  are  expedient,  id* 
trial  by  jury  the  most  satisfactory  tribunal,  id. 
arbitrator  should  have  had  a  professional  education,  ii.  74 
attempts  to  force  arbiuation  hitherto  generally  unsuccessful,  id, 
principal  instances  of  successful  attempts  to  compel,  id, 
in  the  Friendly  Society  Act,  id. 
Saving  Bank  Act,  id. 

Labourers  and  Servants  in  certain  trades,  id. 
in  disputes  respecting  seamen's  wages,  id, 
in  certain  claims  for  salvage,  id. 
reasons  why  arbitration  is  compelled  in  those  cases,  ii.  74 
of  entertaining  trivial  objections,  id. 

Whin  a  reference  is  proper,  ii.  75 

in  cases  of  long  and  intricate  accounts,  id. 
or  where  necessary  to  refer  to  numerous  documents,  id, 
or  make  or  explain  calculations,  id, 

where  difficult  to  collect  all  witnesses  together  on  a  particular  day,  id. 
between  neighbours  respecting  nuisances,  ancient  lights,  way  or  water- 
courses, id. 
or  upon  title  to  land  where  claim  small,  id. 
in  investigating  subjects  of  delicacy  between  relations,  id. 
unless  injury  to  character  has  been  sustained,  id. 

When  a  reference  is  improper,  ii.  75 
in  cases  of  calumny,  id. 
or  cases  of  criminal  convezsation,  ii.  75, 76 
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onleas  huaband  has  no  intention  to  seek  a  'diYorce,  ii.  76 

in  criminal  matters,  unless  by  consent  of  Court,  ii.  75 

other  cases,  id. 

not  when  a  defence  is  slrictijurit,  unless  under  qualified  terms/ td. 

caution  necessary  in  terms  of  referente,  id. 

Secondly,  Who  may  rrfer,  ii.  77 

an  infant  or  married  woman  cannot,  id. 

a  partner  may,  but  not  to  bind  co- partners,  id. 

agents  must  have  express  power  to  refer,  id. 

but  at  law  counsel  or  attorney  may  bind  client  by  referring  at  Niii  Prius,  id. 

and  party  cannot  avoid  the  reference,  id. 

eyenupon  oath  of  his  express  prohibition,  id, 

in  equity,  solicitor  cannot,  unless  by  express  authority,  id, 

when  executor,  ^.c.  should  refer,  id. 

should  not,  without  the  consent  of  creditors,  &c.  id. 

when  defendants  should  guard  against  persdnal  liabilities,  id. 

assignees  should  obtain  consent  of  major  part  of  creditors,  id, 

and  guard  against  making  themselves  personally  liable,  ii.  78 

Thirdly,  Utility  of  reference  to  find  facts  for  the  opinion  of  Court,  id. 
by  having  facts  concisely  stated  by  arbitrator,  id. 
recent  acts  enable  parties  to  do  this,  id. 
but  not  until  after  issue  joined,  id, 
but  it  may  be  effected  by  consent  without  action,  id. 
formerly  this  could  not  be  done  without  the  expense  of  a  trial,  id. 
when  submission  has  been  made  a  rule  of  Court,  award  may  find  facts  spe- 
cially, subject  to  the  opinion  of  Court,  id. 
who  will,  after  argument,  determine  on  same,  id. 
form  of  such  reference,  ii.  90,  91 
and  of  award  thereon,  ii.  11$,  113 

Fourthly,  Distinctions  between  references  at  common  Utw,  and  under  the  $tatalet, 

ii.79 
at  common  law  may  be  either  verbal,  id. 
or  in  writing  not  under  seal,  id. 
or  by  specialty,  either  bond  or  covenant,  id. 

or  by  rule  or  order  of  a  judge  of  Court  in  which  action  depending,  id, 
and  award  made  before  revocation  is  equally  binding,  id, 
parties  may  countermand  before  award,  id. 
unless  submission  has  been  made  a  rule  of  Court,  id. 
but  action  sustainable  for  breach  of  agreement  to  refer,  ii.  80 
though  in  general  a  Court  of  £quity  will  not  compel  specific  performance  of 

sueh  an  agreement,  id. 
obligation  and  effect  of  an  arbitration  in  pursuance  of  9  &  10  W.  3,  c.  15, 

and  3  &  4  W.  4,  c.  4S,  s,  39,  40, 41,  id. 
enactment  of  9  &  10  W.  3,  c.  15,  id. 
applies  only  to  civil  actions,  ii.  79 
statement  of  3  &  4  W.  4,  c.  42,  s.  39, 40,  41 . .  ii.  82,  81 
decisions  thereon,  ii.  84 
applies  only  to  civil  actions,  ii.  79 
Sa\'ing's  Bank  Act,  decisions  on,  ii.  83 

Fifthly,  Who  may  be  an  arbitrator,  arbitrators  or  umpire,  ii.  86 
should  be  free  from  interest  or  bias,  id 
not  e  relative,  ii.  86 

why  preferable  to  refer  to  a  barrister,  ii.  84 
precautionary  provisions  for  securing  another  arbitrator,  id. 
how  to  act  if  arbitrator  refuse  to  proceed,  id. 
must  proceed  in  action  as  if  no  reference  had  taken  place,  ii.  85 
Court  of  Chancery  has  refused  to  compel  arbitrator  to  proceed,  id. 

Shthly,  The  Practice  and  Irfiur,  ii.  86 
1st.  The  terms  of  submission,  id, 
care  required  in  framing,  id. 

stipulation  that  submission  shall  be  made  a  rule  of  Court,  id. 
oraer  of  Nisi  Prius  that  postea  sliall  remain  in  hands  6f  assoctiate  until 

after  award,  id. 
agreement  to  refer  should  be  in  writing,  id. 
otherwise  not  within  the  act,  id. 
and  if  not,  might  be  revoked,  Ii.  87 
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ftubninuiii  by  agent  or  tznttee,  bow  to  be  framed,  ii.  &7 

form  by  an  agent,  id, 

■ubmiuion  by  executors,  assignees,  &c.  id, 

of  limiting  power  of  arbitrator,  id. 

to  prevent  bim  making  a  gemrai  awaid,  t<L 

or  to  require  him  to  state  facts  or  point  of  law,  id, 

other  suggested 'terms,  ii.  S8 

foBBM'Of  snbmisslon,  «cL    See  Fornu. 

when  reference  by  rule  or  order  of  Court,  at  may  be  amended,  ii.  89 

otherwise  not,  id» 

as  10  insertion  of  onutted  mattexs,  id» 

bat  not  to  substitute  arbitrator,  iL  90 
Sdly.  The  affidavit  of«xectttion  of  submission,  ii.  91 

may  be  made  at  any  time  after,  id, 

and  the  making  of  it  enforced,  id. 

prudent  to  obtain  same  immediately  instrument  has  been  signed,  ii.  92 

form  of  affidavit,  id. 
ddly.  Of  making  submission  a  rule  tf  Court,  id. 

may  be  made  before  or  after  award,  id, 

in  vacation  as  well  as  tenn,  id. 

when  by  agreement  or  deed  advisable  to  make  it  a  rule  of  Court  shortly 
after,  id, 

form  of  rule  making  judge's  order  a  rule  of  Court,  id. 

farm  of  rule  making  an  agreement  of  reference  a  rule  of  Comrt,  iL  92,  93 
itbly.  Appaintmmt  of  Umpire,  ii.  93 

when  arbitrators  have  power,  may  appoint  one  before  disagreement,  id, 

better  to  do  so,  id« 

on  refusal  of  one  umpiie  to  accept  appointment,  arbitrator  may  appoint 
another,  id. 

umpire  may  make  award  after  arbitrators  have  refused  to  proceed,  id. 

but  in  general  not  before,  id. 

how  umpire  should  be  appointed,  id, 

when  compelled  by  mendamue,  ii.  9S 

form  of  aroitrator  s  appointment  of  an  umpire,  id. 

when  umpire  ought  to  hear  the  evidence  over  again,  ii.  95  a 

preliminary  precaotions  on  the  part  of  arbitrator,  ii.  94 
6thly.  llie  meetings  and  securing  attendance  of  WitnesMes,  id. 

difficulty  of  securing  punctoail  attendance,  id. 

necessity  or  expediutcy  of  written  appointments  of  meetings,  id. 

and  of  appointing  two  consecutive  days,  id, 

duplicate  of  appointment  should  be  signed  by  arbitrator,  id. 

form  of  appointment  of  first  or  other  meeting,  id.  ii.  95 

foim  of  appointment  and  requisition  of  attendance  of  a  named  witness, 
ii.  94,  95,  in  notes. 

a  peremptory  and  final  meeting,  and  of  intention  to  proceed 
ex  part€,  id. 

notice  of  attendance  by  counsel,  ii.  95 

hearing  and  production  of  evidence  ntjint  meeting,  t<2. 

should  be  principally  of  documentary  evidence,  id. 

as  admissions  may  be  made  to  save  attendance  of  expensive  witnesses,  id* 

attoinies  should  evince  candour  before  arbitrator,  id. 

meetings  should  be  actually  effective,  id. 

sufficient  witnesses  should  be  in  attendance,  id. 

or  attorney  be  prepared  with  documentary  evidence,  id. 

his  duty  in  this  respect  to  avoid  expense,  id. 

attendance  of  witnesses  enforced  by  3  &  4  W.  4,  c.  42.  s.  40,  id. 

regulation  to  be  attended  to  to  enforce  attendance,  id. 

must  be  a  tender  of  expenses,  id. 

judge's  order  can  only  direct  attendance  for  two  named  consecutive 
da^,  id. 

notice  of  appointed  meetings,  id, 

notice  of  place  of  meeting,  ii.  96 

written  appointment  should  be  obtained  from  arbitrator,  id. 

and  doty  served  on  opponent's  attorney,  id, 

and  formal  notice  served  where  nieettng  intended  to  be  final,  id* 

prudent  to  leave  copy  at  chambers  of  respective  counsel,  id* 

otfaenrise  award  might  be  set  aside,  id. 
6thly.  Of  Enlargement  of  tlic  time,  ii.  96 
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of  making  orders  for  enlarging  time  a  rule  of  Court,  ii.  97  b 

form  of  agreement  to  enlarge,  ii.  96  to  98 

ditto,  another  form,  ii.  97  b 

rule  by  consent  thereon,  id* 

summons  under  3  &  4  W.  4,  c.  42,  id, 

order  thereon  without  consent,  id, 

in  general  arbitrator  has  power  to  enlarge,  ii.  96 

enlargement  should  be  duly  made  according  to  terms  of  order,  id. 

or  award  would  be  void,  id, 

power  to  enlarge  in  general  discretionary,  id. 

when  award  would  be  set  aside  for  not  allowing  sufficient  time,  ii.  96,  118 

when  Court  will  order  enlargement,  ii.  97 

for  what  time  enlargement  should  be  made,  id, 

form  of  enlargement,  id. 
7tlily.  The  proceedings  and  hearing  before  arbitrator,  ii.  97 

arbitrator  may  proceed  according  to  law  and  equity,  id. 

and  make  award  according  to  equity  and  conscience,  id, 

without  regard  to  strict  rules  of  law,  id. 

though  not  expedient  to  do  so,  id. 

proceedings  should  be  conducted  as  in  a  Court  of  Law,  ii.  98 

how  to  be  conducted,  id. 

arbitrator  may  require  a  reciprocal  statement,  id, 

and  declaration  of  what  facts,  &c.  admitted,  &c.,  id, 

umpire  ought  himself  to  hear  all  the  evidence  unless  otherwise  agreed,  id. 
8lhly.  Of  enforcing  attendance  of   Witnetses,  froduction  of  Dacumentt,  and 
swearing  icitnesies  before  arbitrator,  id. 

formerly  no  mode  of  compelling  attendance  of  a  witness,  id. 

even  when  he  had  engaged  to  attend,  id. 

doubted  whether  he  could  be  indicted  for  false  swearing,  id. 

but  now  attendance  enforced  by  3  &  4  W.  4,  c  42,  s.  40,  id. 

Court  will  refuse  attachment,  ii.  98 

production  of  document  enforced,  ui. 

by  application  to  a  judge  oi  the  Court,  id. 

must  be  a  tender  of  reasonable  expenses,  id, 

may  be  indicted  for  perjury,  id. 

form  of  affidavit  to  obtain  order  or  rule,  ii.  99 

judge's  order,  id, 

suggestions  as  to  witnesses,  ii.  100 

submission  should  be  made  a  rule  of  Court,  id. 

tliuugh  not  necessary,  id. 

appointment  of  meeting  need  not  precede  order  for  attendance  of  wit- 
nesses, id, 

most  convenient  at  meeting  to  state  to  arbitrator  known  unwilling  wit« 
nesses,  id, 

and  get  appointment  for  two  consecutive  days,  ii.  100 
9lhly.     Of  the  arbitrator's  sioearing  the  witness,  id, 

usual  to  swear  them  at  A^isi  Prius,  id. 

when  omitted  may  be  sworn  before  a  judge,  id, 

and  jurats  produced  before  arbitrator,  id. 

when  arbitrator  nmy  swear  them,  id. 

and  in  case  of  false  swearing  may  be  indicted  for  perjury,  id, 

mode  of  swearing,  ii.  100,  101 

form  of  oath,  ii.  101 
lOthly.  Examination  of  parties,  witnesses  and  evidence,  ii.  101 

in  general  order  provides  that  arbitrator  should  be  at  liberty  to  examine  the 
parties  themselves,  id, 

sometimes  advisable  to  insist  on  such  a  provision,  id, 

arbitrators  generally  reluctant  to  exercise  the  power,  id, 

discretionary  to  do  so,  id, 

where  the  parties  had  been  examined  by  consent.  Court  refused  to  disturb 
award,  id, 

though  defendant  a  felon  convict,  ii.  102 

of  rejecting  evidence,  id, 
lllhly.  Mode  of  taking  diown  the  evidence,  id, 

should  be  carefully  taken  down  in  questions  and  answers,  id* 

when  concluded  read  over  to  witness,  id. 

and  if  further  questions  and  answers  arise,  they  should  be  added,  id, 

witness  may  sign  the  same,  id* 
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attoroiee  maj  take  copy,  ii.  102 

origiDal  kept  by  arbitrator,  id. 
iStltly.     Of  Revocations  in  fact  or  law,  id, 

provisions  prrventing  revocations  in  3  &  4  W.  4,c.  42,  8.  39,  id, 

wben  agreement  of  reference  within  statute,  revocation  void,  id. 

arbitrator  may  proceed  ex  parte,  id. 

and  award  would  be  Talid,  id. 

when  award  void  after  notice  of  revocation,  id. 

when  partj  revoking  may  be  proceeded  against,.i(/. 

revocation  not  absolutely  prohibited,  id, 

sanction  of  judge  or  Court  requisite,  id, 

form  of  judge's  order  authorizing  revocation,  ii.  103,  in  notes 

sometimes  perhaps  otherwise,  where  arbitrator  acts  partially  or  improperly, 
ii.  103 

though  proper  course  to  apply  for  summons  for  leave  to  revoke,  id. 

wben  marrioge  of  woman  pending  reference  a  revocation,  id, 

death  at  law  an  implied  revocation,  id, 

unless  provided  otherwise,  id, 

as  when  award  to  be  delivered  to  parties  or  executors,  &c.  id, 

provisions  in  case  of  death,  id, 

decision  of  privy  council,  id, 

wben  surety  liable  for  fulfiment  of  award  made  after  death,  ii.  104 

when  executoi  would  be  personally  liable,  id, 

death  of  Arbitrator  determines  power  to  proceed,  id. 

unless  provided  otlierwise,  id. 

bankruj^ey,  its  effects,  id, 

not  necessarily  a  revocation,  id, 

when  award  not  conclusive  against  assignees,  id. 

when  assignees  would  be  bound  by  award,  ii.  105 

when  may  refer,  id, 

certificate  of  bankrupt  when  not  a  discharge,  id. 

advisable  that  submission  should  provide  for  revocation  in  case  of  bank- 
ruptcy, id. 
ISthly.  Of  the  Awtrd,  id. 

bow  to  be  framed,  ii.  105 

no  precise  words  necessary  to  constitute  an  award,  id, 

must  conform  to  the  authority  in  submissiun,  id, 

will  be  void  for  even  slight  informality,  id. 

instances,  id. 

when  power  of  arbitrator  limited,  he  cannot  go  beyond  i(,  ii.  106 

must  in  terms  or  substance  decide  on  all  ciniras  referred,  td. 

and  notice  same  in  award,  id, 

when  award  void  for  omission,  ii.  107 

when  Court  will  refuse  to  interfere,  ii«  107  a 

award  to  do  an  impossible  or  illegal  act,  when  valid,  id. 

must  be  final,  and  when  deemed  so,  ii.  107,  108 

wben  cannot  award  that  a  verdict  shall  be  entered,  ii.  108 

but  may  that  defendant  shall  withdraw  hi&  plea,  &c.  id, 

award  that  plaintiff  at  present  no  cause  of  action,  good,  id. 

when  not  final  or  defective,  because  it  does  not  order  payment,  id. 

or  state  reasons  for  award,  id. 

attachment  refused  for  omission,  id. 

legal  arbitrator  may  decide  contrary  to  strict  rules  of  evidence  or  law,  id. 

Court  will  in  general  refuse  to  set  aside  award  so  fuund,  ii.  109 
unless  real  injustice  appear,  id, 

arbitrator  should  in  general  receive  and  act  upon  legal  evidence,  id. 

and  decide  according  to  law  and  equity,  id. 

wben  reference  made  to  avoid  a  legal  and  technical  objection,  arbitrator 
should  not  notice  it,  id. 

Costs,  as  to  awarding  them,  id, 

party  succeeding  should  be  indemnified  from,  id. 

except  when  in  some  respect  he  has  been  to  blame,  id, 

then  division  of  expenses  would  be  just,  id, 

agreement  of  reference  generally  contains  provisions  as  (o  costs,  id, 

when  costs  of  reference  are  costs  in  the  cause,  ii.  109,  110 

when  not,  ii.  110,  111 

fees  of  arbitrator  and  remedy  if  unreasonable,  ii.  Ill,  121 

forms  of  award,  ii.  11 1.    See  Fortm. 
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when  an  award  mhy  be  good  in  part  and  void  as  to-tlic  fesidiie»  ii.  114 

Publication  of  award,  when,  ii.  115 

is  so  when  notice  given  that  it  is  ready  for  d«)ivery  on  pajrmoBt  of  fees,  id. 

Amendment  of  award  not  in  general  allowed,  id, 

unless  'pariiefi  •consent,  id. 

Court  cannot  interfere  to  alter  the  terms  of  an  award,  id* 
14thly.  Certificates  in  lieu  of  an  award,  ii.  119 

aaual  in  causes  of  small  importtncct  id. 

or  mere  quantum  of  damages  refSerred,  id* 

avoids  the  expense  of  stamps,  ii.  1 14 

form  of  certificate,  id, 
lothly.  Of  setting  aside  awards,  ii.  116 

enactments  in  statotes,  ii.  81,  82,  J 16 

upon  what  grounds  an  award  can  or  not  be  set  aside  on  motion,  id. 

•principles  are  the  same  in  law  as  in  equity,  id. 

no  distinction  whether  arbitrator  be  a  barrister  or  not,  id. 

disobedience  of,   when  made  a  rule  of  Court,  treated  as  contempt  of 
Court,  id. 

unless  arbitrator  misbehaved  himself,  ii.  1 17 

or  award  procured  by  corruption,  &c.  td. 

will  not  be  set  aside  on  a  question  of  fact,  id, 

exoepttng  for  corruption,  partiality,  or  irregularity  of  conduct  in  arbi- 
trator, id, 

or  on  point  of  law  when  arbitrator  a  barrister,  id. 

or  on  account  of  improper  rejeciion  or  admission  of  the  evidence  of  a  wit- 
ness, id. 

arbitrator  may  rcliere  against  a  harsh  right,  td. 

tliough  the  same  would  prevail  in  court  of  justice,  id. 

where  legal  rights  referred,  award  most  be  according  to  law,  td. 

qualificaUon  of  this  rule,  ii.  117, 118 

if  arbitrator  exceed  his  jurisdiction,  award  may  be  set  aside,  ii.  118 

when  Court  will  set  aside  award 'for  misconduct  of  arbitrator,  id. 

when  not,  ii.  119 

when  not  on  account  of  mistake  of  arbitrator,  ii.  190 

when  Court  will  open  award,  id. 

or  interfere  to  set  it  aside  when  void  on  face  of  it,  id. 

will  not  af^er  party  objecting  has  adopted  an  award,  id, 

within  what  time  motion  tu  set  aside  award  must  bcmede,  117,  121 
Practical  proceedings  to  set  aside  awards,  id. 

submission  must  first  be  made  a  rule  of'Court,  id. 

when  rule  nisi  must  state  objections,  ii.  IZt 

stated  in  affidavit  when  sufficient,  td. 

if  made  on  slight  grounds  will  in  general  be  discharged  with  costs,  id, 
I6thly.  Proceedings  to  enforce  performance  of  award,  ii.  128 

by  attachment,  ii.  122,  123 
how  opposed,  ii.  123 

by  action,  id. 
17thly.  Jurisdiction  in  equity,  ii.  124 
iSthly.  Arbitration  under  particular  statutes,  ii.  125 

compnlsory  under  some  statutes,  as 
The  Friendly  Society  Act,  id. 
Saving  Banks'  Act,  id, 
for  Seamen's  Wages,  td. 
under  th  e  Salvage  Acts,  td. 

ARBITRATOR.     See  Arbitration,  Reference  to.     Forms. 

should  have  had  a  professional  education,  ii.  74 
I  power  of,  may  be  revoked  before  award,  ii.  79,  87 

'  unless  submission  has  been  made  a  rule  of  Court,  ii.  79 

who  may  be  one,  ii.  83 

should  be  free  from  interest  or  bias,  td. 

and  not  a  relative  of  parties  referring,  id. 

in  general  preferable  to  be  a  barrister,  ii.  84 

Court  of  Equity  will  not  compel  him  to  proceed  with  reference,  ii.  65 

when  he  may  appoint  umpire,  ii.  93 

should  do  so  before  disagreement,  id. 

if  umpire  refuse  to  act,  may  appoint  another,  id. 

form  of  appointment  of  one,  id. 

precautious  to  be  observed  by,  ii.  94 
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power  of  compelling  attendance  of 'whnesscs'bdore,  ii.  '94, '95 

appointment  of  rnectings,  ii.  94 

in  general  has  |>ower  to  enlarge  time  for  making  hfs  awardi  ii.  96 

may  proceed  according  to  law  and -equity,  Ii.  97 

may  make  award  according  to  equity  and  conscience,  id. 

without  regarding  strict  rules  of  law,  id. 

but  most  expedient  to  do  so,  id. 

shoold  conduct  rtjfbrence  as  in  a  Court  of  Liw,  Ii.  98 

may  require  a  reciprocal  ^teraent,  id. 

and  declaration  of  what  facts  will  be  admitted  or  disputed,  id. 

party  false  swearing  before,  may  be  indicted  for  perjury,  id. 

may  swear  the  witnesses,  ii.  100 

mode  of  awearhig,  ii.  IfM),  lOt 

form  of  oath,  ii.  10 1 

may  sometimes  examine  the  parties  themselves,  id, 

huw  he  should  take  the  evidence,  ii.  109 

when  he  may  procefed  ex  parte,  id, 

must  conform  to  the  authority  in  submission,  ii.  105, 106 

Of  award  will  be  void,  ii.  105,  1 18 

how  award  should  be  drawn  up,  li.  105>  106.    See  Award. 

fees  of  arbitrator,  ii.  Ill 

when  may  give  certificate  in  lieu  of  aword,  ii.  112 

misconduct  of,  ground  of  setting  award  aside,  ii.  117, 118 

ARCHDEACON'S  COURT, 
jurisdiction  of,  ii.  495 
appeal  from,  id. 

ARCHES  COURT.    See  EceUiioMtical  Courts. 
jurisdiction  of,  in  general,  ii.  496 
letters  of  request  to,  ii.  497,  iv.  140, 153,  195 

furm  of  same,  ii.  498 

of  decree  of  letters  of  request  from  Arches  Court  for  a  diforce,  iv.  153, 140, 
195 
JDrisdiction  as  a  Court  of  appeal,  ii.  498 
recovery  of  legacy  in,  ii.  498,  466 

observations  on  orders  of  Court  since  1826,  iv.  181  to  lvS5 
the  recent  rules  and  orders  affecting  the  pnictice  of  Court,  iv.  125  to  136 
enumeration  of  the  different  process  of  Court,  iv.  137 

by  whom  prepared,  id» 

signing  and  sealing  thereof,  id, 

service  of  samci  td. 
form  of  citation  for  subtraction  of  legccy,  i.  817;  iv.  152 

of  decree  of  lettcis  of  request  from  Arches  Court  of  Canterbury,  for  a  di- 
vorce, iv.  140,  153,  195 

certificate  of  service  thereof,  iv.  154 

the  like  in  a  cause  of  nullity  of  marriage,  iv.  155>  200 

the  like  against  a  minister  for  incontinence,  iv.  140,  167 

libel  against  the  same,  iv.  209 
allegations,  libels,  and  pleas  therein,  iv.  166 

forms  of,  iv.  166  219 

AREA, 

defined,  i.  176 

apprehendmg  vagrants  in,  i.  176,  622,  523 

ARGUMENT, 

on  demurrers,  iii.  760 

ARREAR  OF  WAGES, 
arrest  of  ship  for,  ii.  533 

ARREST.     Sec  Apprehention.  Affidavit.  Capias.    Warrant,  i.  19,  20,  617  to  649 
of  dead  body  illegal,  i.  52 

when  may  be  without  warrant,  i.  19,  20,  617,  694 
when  by  warrant,  &c.  i.  617  to  639,  cli.  viii. 

found  committing,  meaning  of  term,  and  when  may  arrest,  i.  137|  n.  (j) 
of  roaster  of  ship,  ii.  533 
of  ship  for  arrear  of  wages,  id. 
forms  respecting,  id.    See  Forms. 
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may  be  made  at  any  hour  of  night,  iii*  110,  355 

though  not  after  13  on  Saturday  night,  id, 

reasons  in  favour  of  and  against,  iii«  137  to  139,  326,  3%7 

proviso  for  persons  privileged  from,  iii.  152,  329 

observations  on  the  law,  iii.  323  to  328 

when  imprudent  to  arrest,  iii.  328 

privileges  from,  iii.  329  to  331 

requisites  of  affidavit  on  which  to  arrest,  iii.  325,  331  to  341 

directions  to  officer  not  to  arrest  particular  defendant,  iii.  348 

practice  of  obtaining  warrant  to  arrest,  iii.  47,  350 

of  arrest  in  general,  and  its  incidents,  iii.  353 

consequence  of  arresting  wrong  defendant,  iii.  353,  354 

or  by  wrong  name,  id,    Bail-^nd  void.  Finch  v.  Cocketi,  S  Dowl.  678 

place  of  arrest,  iii.  354 

time  of  arrest,  iii.  110,  355 

when  second  arrest  permitted,  iii.  355 

mode  of  arrest  and  what  amounts  to,  iii.  367 

duty  of  officer  on  arrest,  id, 

remedy  for  extortions  on,  iii.  359,  360 

proper  conduct  of  defendant  on  arrest,  iii.  36 X 

legal  modes  of  obtaining  release  from,  iii.  362  to  386 

commencement  of  declaration  after,  iii.  544 

ARREST  OF  JUDGMENT, 

when  motion  for  new  trial  afler  motion  in,  iv.  77 
of  motions  for  in  general,  iv.  99 
time  of  moving  for,  id, 

ARSON,  i.  136,  410.    See  Malicious  Injuries, 
injury  by,  to  personal  property,  i.  136 
injury  by,  to  real  property,  i.  400,  410,  411 
liability  of  hundred  to  compensate,  i.  41 1 
to  what  buildings  extends,  i.  171 

ARTICLES.    See  EecUtiattical  dfurts, 

forms  of,  in  Ecclesiastical  Courts,  iv.  166, 155,  200 

ARTICLES  OF  THE  PEACE.    See  Sureties  of  the  Peace, 

before  a  justice  of  peace  only  when  breach  of  peace  threatened,  i.  675 

when  recognisances  forfeited,  i.  676 

when  and  how  to  proceed  before  a  justice  to  obtain,  i.  677 

what  such  articles  should  state,  id, 

before  magistrates  at  sessions  should  be  upon  oath,  i.  678 

or  affirmation  if  a  quaker,  i.  682 

should  fully  state  all  tlie  facts, !.  678 

and  relationship  or  connexion  between  the  parties,  i.  677,  678 

and  generally  by  wife  against  husband,  i.  683 

form  of,  at  Clerkenwell  Sessions,  i.  679 

stating  the  threats,  &c.  i.  680 

at  quarter  sessions  by  wife  against  husband,  i.  id, 

at  Surrey  sessions  on  parchment,  i.  681 

by  wife  against  husband  in  K.  B.  id. 

in  the  King's  Bench,  i.  680  to  683 

before  the  Chancellor,  683 

jurisdiction  of  K.  B.,  by  exhibiting,  ii.  367 

ARTICLES  OF  CLERKSHIP.    See  CUrkskip,  ArtieUs  of.    Attorney  and  Solicitor. 

ARTICLED  CLERKS.    See  Attorney  and  Solicitor. 
regulations  to  be  observed  respecting,  ii.  1  to  16 
the  several  points  to  be  observed,  id. 
of  the  articles,  ii.  5.     See  Attorney  and  Solicitor. 
terms  of  the  articles  and  suggestions  for  improvement,  ii.  9, 10 
might  stipulate  for  a  salary  to  clerk,  ii.  9 

pomts  to  be  observed  before  and  after  execution  of  the  articles,  ii*  10 
what  service  essential,  ii.  10  to  12 
examination  of,  before  admission,  ii.  12,  13 
their  education,  ii.  5  6,  c,  d,  41 
jurisdiction  of  K.  B.  over,  ii.  338,  387,  394 
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ASSAULT  AND  BATTERY.     See  Attmpu.     Batteries. 
defined,  i.  37 
common,  i.  id, 

fpccial  assaults  particularly  ponishable,  i.  58  M 

if  committed  with  intent  to  commit  felony  not  punishable  summarily,  id, 
hoir  defended  or  resisted,  id,  i.  580,  594,  597,  ch.  vii.,  viii. 
summary  punishment  for,  i.  f  4% 
suggestion  that  there  should  be  a  summary  remedy  for  civil  compensation,  i.  23  a, 

u.(d) 
haxard  of  action  for  petty  assaults,  id. 
power  of  justices  when  committed  at  sea,  i.  f2 
requiring  explanation  of  an  ambiguous  one,  i.  56t 
defence  of,  i.  594.    See  Definee. 

son  assault  demesne,  when  defence  excessive,  i.  594,  595 
replication  or  evidence  of  excess,  i.  594  to  596 
summary  proceedings  before  justices  for,  ii.  13S 
provisions  of  9  Geo.  4,  c.  31,  s.  1t7,  id. 
only  applies  to  common  assaults  and  batteries,  ii.  132,  133 
does  not,  if  accompanied  by  attempt  to  commit  felony,  id, 
or  where  any  question  arises  as  to  title  to  land,  ii.  133 
or  resisting  process  of  any  Court  of  Justice,  ii.  134 
form  of  information  for,  ii.  171,  note  (u) 
ou  oath  of  credible  witness,  offender  may  be  summoned,  ii.  134 

form  of  such  oath,  ii.  173,  note  (b) 
in  defisult  of  appearance,  justice  may  proceed  ex  parte,  ii.  134,  137 

or  may  be  apprehended  in  first  instance,  id. 
prescribed  form  of  conviction,  ii.  134>  note  (<) 
construction  of  act  9  Geo.  4,  c.  31,  ii.  143,  144 
certificate  as  to  costs  in  actions  for,  iv.  tS,  &c.    See  Costs, 
new  trial  where  damages  excessive,  iv.  64,  65 

ASSENT, 

to  a  bequest  when  necessary,  and  its  effect,  i.  8,  112 
of  creditors  to  assignment  for  their  benefit,  i.  503,  304 

ASSETS.    See  Executors, 

when  paraphernalia  are  such,  i.  512 

what  are,  in  hands  of  executor  or  administrator,  i.  532,  533 

real  property  devised  for  pavment  of  debts  are  not  iegal  assets,  i.  533 

Ecclesiastical  Court  has  in  that  case  no  jurisdiction  over  devise,  i.  112,  n.  (b) 

freehold  and  copyhold,  though  not  devised,  are  now  equitable  assets,  3  &  4  Wm. 

4,  c.  104,  i.  534,  593 
bill  in  equity  lies  to  discover,  ii.  52 

ASSESSMENTS, 

jurisdiction  of  King's  Bench  respecting,  ii.  380 
stating  case  by  sessions,  id, 

ASSIGNEES, 

appointment  of,  ii.  547, 563 

choice  of  creditors,  ii.  565 

memorandum  of  choice  of,  ii.  566 

when  they  should  consent  to  a  reference,  ii.  77 

should  guard  against  personal  liability,  ii.  78 

ASSIGNEE  OF  A  BOND, 

must  sue  in  name  of  obligor,  ii.  47 

ASSIGNMENT. 
1.  Of  personalty. 

title  by,  to  personaltv,  i.  106 

of  a  chose  in  action  by  parol,  id, 

when  must  be  assented  to  by  creditors,  i.  303,  304 

voluntary  assignment  of  personalty  when  party  not  indebted  at  time  valid, 

and  not  within  stat.  Eilz.  i.  106, 108,  329  to  333;  1  Sim  ic  Stu.  315 ;  3 

Simons,  1,  and  1  Dow.  N.  S.  17. 
does  not  pass  after-acquired  properly,  1. 106 
equitable  assignment  or  mortgage  bow  made,  and  of  necessity  to  give  notice, 

i.  106,  335,  336,  464  to  472 
lien,  i.  106 
when  must  be  in  writing,  i.  107 
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of  contingent  interest  wliat  irords  essential,  i.  156, 15T 

of  a  copyright  bow,  i.  107 
#     possession  to  be  taken,  id, 

notice  to  be  given*  i.  106,  108,  SSS,  336»  468, 469,  476 
2.  Ofroalty,  i.  3l9toSn 

of  lease,  i.  319 

what  only  an  uiider[ea»e  and  conseqiAenee,  i.  $19,  $$1 

liability  of  assignee  to  lessor,  i.  319  to  321 

what  coyenants  run  with  land,  i.  3A2 
to  protect  assignor,  i.  StO 

bow  to  determine  iiabiUAy,  i.  id, 

mode  of  conveying  equity  of  redemptioi^  i  SSQ,  SHI 
for  the  benefit  of  creditocft  when  xaUA^  i*  106 
when  not,  id. 

of  personal  property  as  a  gift  wben  vaJM,  i.  106i  108 
cannot  be  defeated  by  subsequent  assignuient  for  vakie,  id. 
or  even  by  creditoss>  id, 

differs  from  voluntary  coAveyanoe  oX  real  pcoperty,  i.  106 
of  a  lease  must  be  in  writing,  uL 
even  if  interest  from  year  to  year,  L  106 
of  a  debt  or  chose  in  action,  i.  459,  460 
securities  roust  be  delivered  up  and  notioe  glven^  i.  469 
of  a  ship  at  sea,  i.  460 
of  personally  at  a  securky,  i.  461 
form  of  notice  of,  id, 

bill  lies  10  enforce  contract  of  purchue  of  choie  in  acUon,  3.  SoST,  858 
of  articles  of  clerkship.    See  Miorfifitf  and  Solkitor,    ClwrhAipy  ArtieUt  of. 

ASSISTANCE,  WRIT  OF,  i.  864 

ASSIZES.    See  Circuit. 

prisoner  may  be  brought  up  at,  under  compuilsory  clause  in  Lords*  Act,  iii.45 

ASSOCIATE, 

minutes  of  verdict  by,  iv.  94 

ASSUMPSIT, 

form  of  postea  in,  it.  94 

forme  of  judgment  in*  iv^  107  ta  113«    See  f (tat  JudginenL 

ATTACHMENT.    See  Witnetset. 
on  awards,  ii.  123 
how  opposed,  id, 

showing  cause  against  role  for,  at  duuttban,  when  raAi8ed»  iU«  88 
judge's  order  cannot  be  enforced  by,  iii.  33,  61 

otherwise,  if  made  a  rule  of  Court,  id.    See  Interlocutory  Costs, 
production  of  original  rule  in  cases  of,  requisite,  iii.  583,  585 
enforcing  payment  of  costs  by,  iii.  602 
how  to  proceed  by,  id, 

rule  for  payment  must  be  absolute^  or  no  attachment  lies,  ill.  605 
rule  must  be  personally  served,  id, 

requisites  to  be  observed  before  issuing  an  attacliment,  iii.  603  to  606 
affidavit  of  service,  and  motion  and  rule  for  attachment,  ill.  606 
when  rule  nisi  only,  id, 
when  absolute  in  first  instance,  id, 
execution  of  same,  iii.  607 
who  exempt  or  discharged  from,  id, 

ATTACHMENT,  FOREIGN,  i.  735 

ATTEMPTS, 

to  marder,  maim,  &0f  pumahm«iitf ,  i.  34 

to  cause  miscarriage,  &c.  puniahmenU, '%,  S$t 

to  commit  rape,  i.  39 

to  commit  any  felony  punishable  with  ImpriiiQamQQt,  &c.  i.  34, 38,  9  Geo.  4,  c. 

31,  B.  25 
defence  of,  L  592  to  595.    See  Drfence. 


AU  TBE  SEVEN  FARTS.  2&5 

ATTENDANCE, 

of  judge  at  chambers,  boon  of,  iii.  VT 

ATTENDANCE  OP  WITNESSES, 
how  enforced  before  arbitrator,  ii.  95 

AnORNEY  AND  SOLICITOR.    See  ifntc/es  0/  ClerkAxf.     ClienU 
retiuner  of,  i.  435 
the  cautions  in  retaining,  i«  4S6 

restrained  from  communicating  confidential  communications,  id. 
cannot  charge  for  professional  trouble  when  an  executor  or  trustee,  i.  553 
mandamus  to  examine  and  admit,  when,  i.  799,  798|  QOl 
isjanction  against,  in  general*  i.  705 

to  prevent  disclosures  of  confidential  communication,  i.  714 
when  not  entitled  to  drafts,  &c.  i.  303,  304 
knowledge  of  jurisdiction  of  the  Courts  essential  to,  ii.  309 
his  lien  on  costs,  ii.  391 
process  against,  and  in  which  Court,  ii.  315 
jurisdiction  of  Courts  over,  ii.  338,  387,  394 
admission  of,  to  practise  in  Bankrupt  Courts,  ii.  544 
absence  or  neglect  of,  when  no  ground  for  a  new  trial,  it.  71 

I.  Reasons  why  an  admitted  agent  must  be  retained,  ii.  f  to  4 
of  articled  clerka,  aHaniea*  asd  soUcitors^  ii.  4 

II.  Regulations  to  be  observed  effldently  to  betOBw  one,  id, 

in.  Principal  points  to  be  observed  bj  articled  clerks,  td. 
knowledge  of  these  essential,  ii.  5 
IsL  Of  the  youth  to  be  articled,  itL 
must  be  articled  for  five  years,  id, 
if  bachelor  of  arts  or  law  then  three  years,  uL 
proviso  as  to  time  of  taking  such  degree,  id^ 
must  be  articled  to  a  regularly  admitted  attorney,  &c.  id. 
and  to  one  who  is  in  actual  practice,  id, 
course  to  be  observed  by  parents  before  articling,  id. 
character  of  youth  before  being  articled,  id. 

Eropensities  of,  ii.  5  a 
is  age,  ii.  5  6,  5  c2 

his  education,  id, 

society  to  associate  with,  ii.  5  c 

intermediate  ttudtf  0/*,  ii.  5  s 
Sdly.  The  master  to  whom  clerk  to  be  articled,  ii.  5/ 

enactment  of  2  Geo.  2,  c.  93,  s.  5  &  7,  respecting,  id, 

must  be  duly  and  legally  admitted,  id. 

in  bond  fide  practice,  id» 

not  to  one  who  has  left  off  practice,  id. 

or  serving  as  clerk  to  another,  id. 

or  service  will  be  void,  id, 

neglect  of  master  to  take  out  certificate  not  to  affect  clerk,  id. 

binding  to  prothonotary  or  secondary  sufficient,  id. 

or  to  master  of  crown  office,  id. 

service  to  solicitor  entitles  clerk  to  be  admitted  as  attorney,  id. 

and  vice  versA,  id, 

master  to  have  but  two  articled  clerks,  id. 

if  more  than  two,  service  unavailing,  id, 

of  service  to  a  bejrrister,  &c.  for  one  year,  ii.  5  ^,  8  a,  8  6 

professional  and  moral  character  of  master,  id. 

of  articles  to  one  of  several  partners,  id, 
Sdly.  Of  the  articles  of  clerkship,  ii.  5  h 

enactment  of  2  Geo.  9,  c.  23,  s.  5,  as  to,  id, 

must  be  to  legally  admitted  attorney,  &c.  id. 

contract  must  be  in  writing,  id, 

to  serve  for  five  years,  id, 

exception  where  clerk  has  taken  degree  at  universities,  id, 

need  not  be  under  seal,  id, 

though  usually  so,  id.  ii.  8  a 

must  not  be  antedated,  id. 

nor  executed  after  service  commenced,  id. 

statutes  silent  as  to  stipulations  in  articles,  id. 

form  of  articles,  ii.  5i 

prudent  to  bind  for  more  than  five  years,  ii.  51 
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suggested  clause,  ii.  5  / 

proTJso,  that  at  expiration  of  five  jeare  clerk  may  depart  and  obtain  bis 
admission,  ii.  6 

in  case  of  wrongful  absence,  id, 

then  fresh  articles  requisite,  id, 

stamp  on  same,  ii.  7 

allowance  of  first  duty  by  commissioners  of  stamps,  id, 

in  case  of  death,  &c.  of  master,  id, 

prudent  to  bind  for  six  years,  ii.  7,  7  a 

service  need  not  be  continuous,  7  a,  1 1  i 

covenants  by  and  on  behalf  of  clerk,  ii.  8 

requiring  surety  for  integrity  of  clerk,  ii.  8,  8  a 

not  to  set  up  in  business  near  his  master,  ii.  8,  9 

or  conduct  business  for  master's  client,  id, 

or  for  parties  adverse  to  same,  ii.  8 

or  communicate  secrets  of  master  or  clients,  id, 

other  stipulations,  ii.  8  a 

contract  usually  under  seal,  id. 

general  terms  of  contract,  id, 

stipulation  for  service  to  a  barrister  or  special  pleader  for  one  year,  u, 
5  ^,  8  a,  8  6 

exceptions  dispensing  with  five  yean  service,  ii.  8  6 

as  where  clerk  baa  taken  a  degree  of  bachelor  of  arts  or  law  in  one  of  the 
universities,  id. 

then  service  for  three  years  will  suffice,  ii.  5h,Bb 

proviso  as  to  time  when  degree  taken,  ii.  8  b 

binding  must  be  bond  fide  to  learn  the  law,  id, 

and  not  merely  to  secure  business,  ii.  9 

religious  worship  and  moral  conduct  of  clerk,  id, 

provision  in  case  it  should  be  impossible  or  inconvenient  that  articlas 
should  continue,  id, 

proviso  for  salary  to  clerk,  id, 

or  prospective  partnership,  id, 

or  to  pay  widow,  &c.  of  deceased  attorney  an  annuity,  id, 

stipulation  for  return  of  premium,  ii.  10 

Courts  would  compel  return,  id, 

as  to  bankruptcy  of  master,  id, 
4thly.  The  stamp  duty  on  articles,  ii.  10  a 

enactment  of  55  Geo.  S,  c.  184,  respecting,  id, 
must  be  stamped  before  engrossed,  id, 
exceptions,  id. 

indemnity  acts  curing  neglect,  id. 
duty  on,  considered  excessive,  ii.  10  h 
5thly.  Affidavit  of  execution  of  articles,  id, 

must  be  sworn  and  filed  within  six  months,  id, 
requisites  of  such  affidavit,  id. 
6thly.  nf emorandum  thereof,  ii.  10  c,  1 1  m 
7thly,  Enrolment  and  registry  of  articles,  ii.  10  e 

must  be  made  within  six  months  after  execution,  id, 
consequences  of  neglect,  ii.  10  c,  11  m 
8thly.  Affidavit  of  payment  of  stamp  duties,  ii.  10  c 
9thly.  Service  under  articles,  ii.  10  d 
binding  must  be  for  five  years,  t^. 
enactment  of  t  Geo.  2,  c.  23,  respecting,  ii.  11 

of  22  Geo.  2,  c.  46,  id, 
provisions  in  case  of  death  of  master,  id, 
of  leaving  off  practice,  id, 
of  cancelling  contract  by  consent,  id, 
or  discharge  of  clerk  bv  rule  of  Court,  id, 
or  determination  of  articles  by  any  other  event,  id* 
affidavit  requisite  before  admission,  id, 
service  must  be  bond  fide,  ii.  11  a 
and  to  master  named  in  articles,  id. 
must  be  no  conflicting  duties,  id, 
must  be  under  immediate  control  of  master,  id. 
service  to  another  attorney  not  sufficient,  id, 
thoueh  with  master's  consent,  id, 
may  he  struck  off  the  rolls  if  service  incomplete,  id, 
service  to  partners  in  a  firm  sufficient,  id. 
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maj  assist  another  attorney  at  extra  hours,  ii.  1 1  a 
what  absence  allowed,  ii.  11  a,  IS,  41 
serrice  to  agent  limited  to  one  year,  ii.  1 1  b 
where  service  bond  fide,  Coort  not  astate  in  construing  act,  id. 
what  excuse  may  disuse  with  actual  service,  id, 
how  clerk  should  be  employed  by  master,  ii.  11  c 
of  common  placing,  &c.  ii.  11  d 
outline  of  subjects  to  be  studied,  id. 
lOthly.  Of  the  affidavits  of  service, 
enactments  respecting,  ii.  11/ 
forms  of,  id, 
llthly.  Master's  certificate  of  clerk's  due  service,  ii.  11  g,  IS  c,  14 
how  far  essentia],  ii.  11  ^ 
form  of,  idm 

form  of  affidavit  stating  master's  refusal,  id» 
Ifthly.  Affidavit  of  master's  signature  to  certificate,  id. 

clerk  where  service  part  in  town  with  agent,  ii.  11  A 
ISthly.  Of  new  articles  to  make  up  full  time  of  service,  id, 
clerk  not  bound  to  serve  assignee  of  master,  id. 
new  contract,  when  necessary,  id. 
assignment,  with  consent,  not  sufficient,  id. 
enactmenU  respecting,  ii.  11  A,  11  i 
the  five  years  need  not  be  consecutive,  ii.  7  a,  Hi 
form  of  assignment,  &c.  for  residue  of  term,  ii.  11  fc 
stamp  on  new  articles,  ii.  11  / 
cancelling  articles  must  be  by  mutual  consent,  id. 
or  by  rule  of  Court,  id. 
in  case  of  bankruptcy  or  insolvency,  id. 
14thly.  Affidavit  of  execution  of  second  contract,  ii.  It  m 

filing  same,  id. 
15thly.  Officer's  memorandum  of  same,  id. 
16thly.  Inrolment  or  registry  of  same,  id. 
*  requisites  thereof,  id. 

consequences  of  neglect,  id, 
17lhly.  Indemnity  acta,  protecting  against  consequences  of  neglect,  ii.  1 1  n 
ISthly.  Loss  of  articles,  ii.  1 1  0 

when  copy  of  may  be  enrolled,  id, 
19thly.  Of  cancelling  articles  of  clerkship,  id. 

when  Court  will  order  a  return  of  port  of  premium,  ii,  11  0 
tOthly.  Proceedings  to  obtain  admission,  ii.  19 
former  practice,  id, 
the  present  practice,  ii.  13  a 
notice  of  intention  to  apply,  id, 
requisites  of  same,  li.  \t  b 
role  requiring  notice,  how  construed,  id. 
doty  of  roaster  or  prothonoiary  on  receiving  notice,  id. 
form  of  notice,  id, 
proceedings  on  such  notice,  ii.  If  c 
entry  of  name  at  judge's  chambers,  id, 
entering  caveat  against  admission,  ii.  If  d 
of  examination  of  clerks  before  admission,  id, 
enactments  respecting  examination,  &c.  t^. 
'ogg^tions  respecting  examination,  ii.  If  e 
Reg.  Gen.  Hil.  T.  4  W.  4,  requiring  same,  id. 
extracts  from  rule,  id. 

of  written  petition  to  adroit  after  refusal  by  examiners,  id. 
the  like,  in  otlier  cases  of  difficulty,  ii.  IS 
appointment  of  examiners,  ii.  IS  a 

regulations  respecting  examinations  of  Easier  Term,  18S6,  id. 
roles  pronounced  by  judges,  id. 
of  leaving  articles  with  secretary  of  Law  Society,  id. 
instructions  to  candidates,  ii.  IS  6,  IS  c 
prescribed  form  of  examiner's  certificate,  ii.  IS  6 

form  of  preliminary  questions  to  be  answered  by  clerk  and  his  master,  id. 
master's  certificate  of  service,  &c.  ii.  IS  c 
answers  to  other  questions  put  by  examiners,  ii.  IS  <2 
of  the  necessity  of  clerk  being  fully  prepared  for  examination,  ii.  14 
certificate  of  examiners  of  clerk's  fitness,  id, 
^Ist.  Preserved  form  of  oath  or  affirmation,  ii.  14  a 
^OL.  IV.  S 
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23ndly.  Of  the  adroissioii  itBelf,  ii.  14  a 

judge's  fiaty  id, 
f 5dly.  lorolment  of  admission,  id, 

penalty  for  practising  before  inrolment,  ii.  146 
24lhlj.  Entering  address  in  master's  office,  til, 
25tbly.  Attorney,  when  to  pay  arrears  of  terroage  fees,  id. 
S6thly.  Attorney  merely  leaving  name,  and  not  sseiii^  it  entered,  insufficient,  id. 
27tl)ly.  Entering  residence  for  service  of  notices,  &c.  ii.  14  c 

reference  to  some  office  where  papers  may  be  left,  id* 
£8tbly.  The  annual  certificate,  id. 

enactments  respecting,  id. 

stamp  duty  thereon,  id. 
39th]y.  Entry  of  certificate,  ii.  14  d 

consequences  of  neglect,  id. 

if  entered  in  wrong  Court,  ii*  15 

of  relief  from  consequences  of  neglect  as  to  certificate,  id. 

indemnity  acts  respecting,  id. 
How  fn  the  want  of  lepal  qualifications  may  or  not  afifeet  the  ciicBt,  U*  15, 16 

incompetency  subjects  attorney,  &c.,  to  penalty  of  50^.  ii.  15 

and  precludes  him  from  suing  except  merely  for  giving  advice,  id. 

but  does  not  affect  client,  ii.  l6 

or  deprive  him  of  full  costs,  if  plaintiff,  and  soccetaful,  id. 

except  when  warrant  of  attorney  executed  by  a  defendant  in  custody  an« 
der  mesne  process,  id. 

then  presence  of  uncertificated  attorney  iniufficient,  id, 

prudent  to  ascertain  that  party  is  attorney  of  proper  Coort,  id. 

How  to  select  an  attorney,  i.  435 ;  ii.  16 

should  employ  an  experienced  solicitor  of  established  charactear,  id* 

or  one  whose  zeal,  &c.,  would  make  up  for  want  of  experience,  ii.  17 

the  principal  desideratum  should  be  honourable  character,  id. 

reasons  why  this  should  be  attended  t0|  id* 

purchaser  should  not  employ  vendor's  attorney,  id. 

nor  cestui  que  trust  employ  a  trustee  who  is  an  attorneyi  id* 

nor  should  he  act  as  such,  id. 

if  he  do,  he  cannot  charge  for  professional  business,  id* 
Not  to  be  concerned  against  a  person  previously  his  clienti  ii.  18 

if  he  do,  Coort  of  Equity  would  restrain  him  from  divulging  confidential 
communications,  ii.  18 

cannot  give  op  his  client  and  act  for  opposite  party,  id* 

nor  solicitors  in  partnership  to  dissolve,  so  as  to  enable  one  partner  to  act 
against  client  of  the  other,  id, 

one  solicitor  and  clerk  in  Court  may  be  concerned  for  opposed  parties,  id* 

but  this  disapproved  of,  id. 

same  objection  applies  to  I^ndon  agent  acting  for  country  attomies  on 
both  sides,  id, 

but  no  injunction  to  restrain  articled  clerk  from  afterwards  acting  as  at- 
torney against  a  client  of  his  late  master,  id. 

consequent  risk  of  deeds  in  attorney'^  office  being  accessible  to  clerks,  i. 
436;  ii.  18 

expediency  of  stipulating  in  articles  of  clerkship  against  clerk  acting  inja- 
rionsly  to  interests  of  master's  clients,  ii.  18 

and  for  clients  stipulating  for  a  guarantee  against  such  consequences,  id. 
Retainers  in  writing  recommended,  and  why,  id. 

formerly  requisite  for  attorney  to  file  retainer  to  sue,  ii.  19 

but  now  not  requisite  either  at  law  or  in  equity,  id. 

though  such  omission  has  been  censured,  id. 

and  would  create  a  prejudice  against  the  attorney,  id, 

observations  of  Lord  Tenterden  on  the  subject*  td. 

should  be  given  for  the  client's  sake,  id, 

and  qualified  according  to  deliberate  intention  of  ptrty*  id. 

specially  when  solicitor  retained  by  assignees  of  bankrupt,  ii.  SO 

should  obtain  the  signature  of  all  his  employers,  id, 

should  stipulate  for  due  care  in  ascertainmg  title,  id* 

with  engagement  to  make  satisfaction  upon  discovery  of  the  defect,  id, 

thb  to  avoid  the  Statutes  of  Limitation,  id, 

form  of  retainer  on  behalf  of  plaintiff  lo  sue,  id, 

on  behalf  of  defendant  to  defend,  id* 
Confidence,  observance  of,  id. 
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•Ctoniej  or  foiidtor  Mnoot  I«gAlly  ditcloM  clUnt's  eomnonioations,  li.  18, 
90 

nor  o«A  lie  be  eomp^Ud  te  dticloee  Ihtm,  ii«  90 

though  ef  lo  oeff  dene  in  his  presence  no  such  prifiJege,  ii«  II 

held  by  Lord  Tenterden  to  be  confined  to  oomniunioations  relating  to  a 

•Hit,  id* 
but  now  held  not  so  limited,  id, 

otherwise,  where  one  attorney  employed  for  both  parties,  id. 
DutUt  of  Attorney  to  ascertain  facts,  evidence,  and  law,  before  suit,  ii.  21,  53. 

See  folly  title  Prootedimgt  batwmn  Bttainer, 
should  be  well  assured  otntffieient  evidence,  ii.  f  1,  ftS 
when  to  eianfne  witnesses  in  first  instance,  ii.  CI 
and  that  in  absence  of  the  client,  id. 

Lord  Tenterden's  observations  on  doty  of  attorney  in  this  respect,  id, 
if  law  of  case  questionable,  should  suggest  ezpedienoy  of  obtaining  opi* 

nion,  ii.  29 
when  thereby  poteeted  from  liability,  id. 
not  protected,  if  case  iinpioperly  stated,  id, 
or  stated  too  geitemlly,  id, 

or  without  drawing  counsel's  attention  to  particular  fticts,  id, 
or  has  not  raised  material  points,  id. 
or  has  drawn  a  conclusion  from  deeds  without  laying  the  same  before 

coonsel,  id, 
in  these  cases  he  would  be  liable  for  negHgenee,  td. 
if  opinion  doobtAil  or  ambiguous,  should  require  further  opinion,  id. 
if  doubtful,  should  obtain  written  directions  from  client  how  to  proceed, 

ii.  93 
observation  of  Lord  Tenterden  in  such  oases,  id, 

of  Lord  Stowell,  where  the  client  is  ignorant  or  illiterate,  id, 
when  attorney  should  attend  to  proceedings  himself,  id, 
and  not  delegate  to  a  clerk,  id, 
in  case  of  neglect  will  have  to  pay  costs  himself,  id, 
duty  of  attorney  to  ascertain  proper  parties,  and  causes  of  action,  ii.  46  to 

53 
Ntgoeiaiiont,duty  i^aUerney  in  reepeet  of,  ii.  94,  68  $  and  see  tit.  Compromite, 
should  be  conducted  with  candour  and  liberality,  ii.  94 
but  when  bonoor  of  opponent  unknown,  communication  to  be  cautious,  id, 
and  this,  though  expressed  to  be  without  prejudice,  id, 
when  negociation  for  amicable  adjustment,  reciprocal  duty  not  to  conceal, 

ii.94 
or  proctor,  attorney,  Sec,  may  have  to  pay  all  costs,  id. 
Taking  teeuriiiei  for  client,  bis  duty  therein,  ii.  94,  9ft 

when  arrangement  beneficial  to  client,  should  instantly  obtain  written 

agreement,  ii.  95 
lest  party  ihould  fty  firom  engagement,  id, 
Expemes,  impropriety  of  increasing  same,  id, 
MxpedUioH,  QUty  of,  ii.  95 

paramount  importence  of  expedition,  id, 

courtesy  to  opponent  should  not  be  shown  at  expense  of  client,  id, 
delays  increase  expense,  li.  96 
instances  of  delay,  id, 

when  proceeds  recovered,  should  be  Immediately  paid  to  client,  td. 
Remuneration  to  attorney  or  solicitor. 

stipulations  for  remuneration  out  of  usual  course  Illegal,  ii.  96 

may  stipulate  for  advances,  id, 

or  require  guarantee  of  third  person,  id, 

in  writing,  expressing  the  consideration,  ii.  97 

cannot  take  a  proneetive  mortgage  to  secure yVtHirt  costs,  id, 

client  should  unasked  off&t  advance  of  money  or  securily,  id, 

attorney  may  refuse  to  proceed  without  advance,  id, 

but  must  give  due  notice  of  his  requiring  the  same,  id, 

at  end  of  action,  fees  and  bills  to  be  promptly  paid,  id, 

unless  there  has  been  gross  negligence,  &o.  id, 

or  charges  be  for  unnecessary  and  useless  business,  id. 

or  excessive,  id. 

if  the  latter,  and  any  taxable  item,  then  bill  must  be  delivered  one  month 

before  commencing  action,  id. 
if  not  taxable,  then  tender  should  be  made,  id, 

S2 
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should  not  stipulate  for  remuneration  to  depend  on  the  event,  ii.  f7 

or  stipulate  to  receive  part  of  the  estate  in  lieo  of  coats,  id, 
,  or  to  receive  a  nanied  sum  in  case  be  should  recover,  id. 

j  anjr  stipulation  out  of  usual  course  illegal  and  void,  ii.  S8 

!  and  Court  of  Equity  will  in  general  set  it  aside,  id, 

even  a  compromise  on  terms  of  not  taxing,  illegal,  Balme  ▼.  Paver,  1  Jacob, 
R.  307,  ii.  27 

and  in  Ecclesiastical  Court  a  stipulation  bj  a  proctor  to  receive  from  his 
client  only  disbursements  is  illegal,  ii.  28,  34 
Bill  of  costs,  construction  of  2  G.  2,  c.  23,  s.  23,  as  to  necessity  of  month's  de- 
livery of,  ii,  28 

act  should  be.construcd  liberally  in  favour  of  suitors,  id. 

extends  to  Courts  not  of  record,  id. 

preparing  replevin  bond  a  taxable  item,  id. 

although  no  bill  had  been  delivered,  id, 

or  procuring  an  insolvent's  discharge  id, 

or  for  business  done  under  a  commission  of  lunacy,  ii.  29 

but  it  seems  there  must  be  some  formal  step  perfected  or  at  least  prepared, 
constituting  the  commencement  of  some  U^al proceeding,  id. 

as  drawing  and  engrossing  an  affidavit  to  hold  to  bail,  id. 

or  preparing  a  warrant  of  attorney,  id. 

or  a  churge  for  a  dedimus  potestatem,  id, 

or  attending  at  a  lock-up  house  and  filling  up  a  bail  bond,  id. 

or  attending  and  advising  a  party  in  a  suit,  id. 

an  item  for  business  done  under  an  extent,  id. 
What  charges  are  not  within  the  act,  ii.  29 

all  business  unconnected  with  any  suit,  id. 

as  for  searching  to  see  whether  satisfaction  of  judgment  had  been  en- 
tered, td. 

or  whether  an  issue  had  been  entered  and  docketed,  id. 

or  attending  attorney  of  opposing  creditor  to  resist  insolvent's  discharge, 
ii.  29,  30 

or  where  attorney  had  paid  money  in  consequence  of  his  undertaking  to 
pay  debt  and  costs,  ii.  30 

or  a  bill  for  proceedings  in  bankruptcy,  id, 

thougli  a  charge  for  obtaining  a  certificate  would  be  otlierwise,  id* 
Tanng  Bill  rf  Costs. 

enactments  respecting,  ii.  30 

when  illiberal  to  tax,  id, 

when  proceedings  have  been  conducted  faithfully,  id, 

unless,  charges  are  exorbitant,  id. 

when  client  resolves  to  tax  should  do  so  within  the  month,  id, 

or  pay  the  amount  and  then  lax,  id. 

if  charge  improper.  Court  will,  on  motion,  oblige  attorney  to  refund,  id. 

but  no  action  for  amount  can  be  sustained,  id. 
When  delivery  of'  BiH  unnecessary,  and  how  to  proceed  if  unreasonable, ii.  30 

statute  2  G.  2,  c.  23,  s.  23,  only  applies  to  proceedings  relating  to  some 
suits  or  proceedings  in  Courts,  td. 

does  not  apply  to  charges  for  conveyancuag,  id. 

but  where  charges  exhorbitant,  money  may  be  paid  under  protest,  ii.  31 

or  tender  made,  id, 

without  prejudice  to  an  action,  to  try  propriety  of  charges,  id. 

when  an  action  may  be  sustained,  id, 

provisions  of  Usury  and  Annuity  Acts  with  regard  to  solicitors  procuring 
loans  of  money,  ii.  32 

penalties  under  the  same,  id,^ 

provisions  evaded  by  attorney  mailing  extravagant  charges  for  deeds  and 
withholding  a  portion  of  the  money,  id, 

in  some  cases  held  to  invalidate  annuity,  id. 

but  in  a  late  case  held  otherwise,  id. 

party  may  be  compelled  to  refund,  id. 

and  perhaps  have  to  pay  costs  of  application,  id, 

charge  for  brokerage  and  commission,  when,  ii.  32 
Liabilities  of  Attomies,  ii.  32 

generally  not  liable  for  a  mistake  on  a  point  of  law,  when  doubtful,  td. 

not  absolutely  protected  by  acting  under  counsel's  opinion,  ii.  22,  32 

especially  when  case  not  properly  stated,  ii.  21 ,  22,  33 

otherwise  perhaps  when  case  properly  drawn,  ii.  33 
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ATTORNEY  AND  SOLICITOR-~(e«)itmtted.) 

liable  for  errors  in  jtractieal  department,  ii.  SS 

liable  for  saffering  his  client  to  execute  a  deed  with  an  improper  unqua- 
lified general  covenant  for  good  title,  id, 

in  these  cases  remedy  by  action,  id. 

and  Court  will  not  somnuuily  interfere,  id, 

unless  attorney  guilty  of  want  of  integrity,  id. 

and  tiien  although  no  suit  or  proceeding  pending,  id.  I 

certificate  under  a  bankruptcy  how  far  a  protection,  ii.  34 

power  of  judge  at  chambers  over,  iii.  20 

admission  of,  must  be  in  Court,  iii.  24 

motions  imputing  misconduct  sometimes  referred  to  master  in  K.  B.  iii. 
38 

otherwise  in  C.  P.  id. 

indorsing  name  of,  on  process,  iii.  72,  208 

forms  of,  id. 

retainer  of,  iii.  114.    See  Betairur. 

obtaining  instructions  to  sue,  iii.  117 

to  defend,  iii.  124, 695 

liability  of,  for  suing  without  authority,  iii.  116 

or  mis-stating  real  residence  of  plaintiff  on  writ,  iii.  211 

duty  of,  before  commencing  action,  iii.  125 

issuing  writ  without  authority  of,  iii.  153 

demand  of  authority  to  sue,  iii.  251,  275 

form  of  demand,  iii.  251 

undertaking  of,  to  appear,  iii.  240,  273,  365,  366 

residence  of,  to  be  stated  in  appearance,  iii.  283 

piivilege  of,  from  arrest,  iii.  330 

duty  on  obtaining  instructions  for  declaration.  Hi.  429  to  45!f .  See  D«- 
elaration, 

knowledge  of  pleading,  why  essential  to,  iii,  431,  432 

irregularity  without  obtaining  order  for  cbange  of,  iii.  515 

one  summons  only  requisite  to  tax  bill  of,  iii.  561 

duty  of,  to  obeerve  instruction  as  to  pleading,  iii.  697 

doty  of,  in  preparing  brief,  iii.  847  to  864.    See  Brief. 

the  like,  on  trial  at  nisi  prius,  iii.  866  to  926.    See  Trial. 

An^ORNMENT, 

utility  and  effect  of,  i.  466 
foim  of»  id,  note  (s) 

AVOIDANCE, 

matter  o^  must  be  pleaded  specially,  iii.  723,  725  "^ 

AUCTION, 

sale  by,  i.  295,  296 

procantions  to  be  obeerved  in,  i.  295  to  299 

AUCnONEER, 

liability  of,  to  pay  interest  on  deposits  when,  i.  865  to  868 

AUTHOR, 

literary  property  protected,  i.  98,  991 
injunctions  to  protect  copyright,  i.  718  to  721 
no  bill  is  sustamable  to  compel  to  write,  i.  851 

AUTHORITY, 

distinction  between  an  interest  and  a  mere  authority  over  land,  i.  239 

AUTHORITY  TO  SUE, 

staying  proceedings  for  want  of,  iii.  116,  629 

AUTHORITY  OF  JUDGES, 
on  what  ground  depends,  iii.  5 
of  Practice  Court,  iii.  50 

AWARD.    See  Arbitration,  Reference  to.    Formt. 
title  to  real  estate  by,  i.  328 
under  inclosure  act,  title  by  protected,  i.  329 
when  bill  lies  to  enforce  performance  of,  i.  830,  85 1>  832 
sumoiary  jurisdiction  of  K.  B.  over,  ii.  328 
recent  enaotments  respecting,  id. 
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AWARD— (continued.) 

jmiBdictioii  of  Common  Pleai  oter,  ii*  587 

of  Court  of  Chancery  over,  ii.  491 
enlargement  of  time  for  making,  ii.  96 
in  general  power  given  to  aibitratbr,  id* 
must  be  duly  made  according  to  terms  of  ord^r  of  reference,  id, 
or  it  will  be  void,  id, 

when  would  be  set  aside  for  not  allowing  sufficient  time,  id, 
may  be  made  according  to  equity  and  conscience,  ii.  97,  109 
without  regard  to  strict  rules  of  law,  ii.  97«  106 
though  most  expedient  to  do  so,  ii.  97 
proceeding  before  the  arbitrator,  id,  97  to  102 

of  revocation  of  agreement  in  fact  or  law,  when  it  avoids  award,  Ii  102 
when  void  after  revocation,  id. 
when  void  if  made  after  death,  ii.  103 
when  delivenr  of,  to  be  to  executors,  &c.  id, 
surety  when  liable  for  fulfilment  of,  il.  l04 
executors,  and  when  liable  under,  id. 
bankruptcy,  its  effects,  id, 
when  not  conclusive  against  assignees,  id,    ^ 
award  must  conform  to  authority  in  submission,  it  lOd 
or  will  be  void  for  even  slight  informality,  id, 
arbitrator  cannot  award  further  when  power  limited,  ii.  106 
and  must  in  terms  or  substance  decide  On  all  ctaims  referred,  irf . 
and  award  must  notice  same,  id. 
or  will  be  void  for  omissioni  id,  107 
award  to  do  an  illegal  act,  when  void,  id. 
must  be  final,  and  when  deemed  so,  id.  lOB 
when  defective  for  not  ordering  payment,  id, 
attachment  refused  for  omission,  t^. 
when  not  made  according  to  strict  rules  of  law,  Court  will  in  general  refuse  to  set 

it  aside,  id, 
unless  real  injustice  appear  on  the  face  of  it,  ii.  109 
should  be  according  to  law  and  equity,  ii.  97, 109 
except  reference  made  to  avoid  a  legal  and  technical  objection,  arbitrator  should 

not  notice  it,  ii.  109 
as  to  awarding  costs,  id, 
when  just  to  divide  expenses  of,  id, 
when  costs  of  reference  costs  in  the  cause,  ii.  109,  110 
when  not,  ii.  110, 111 
forms  of  award,  ii.  ill .    See  Forms, 
when  certificate  in  lieu  of^ii.  113 

award,  when  good  as  to  part  and  void  as  to  residue,  ii.  114 
when  publishea,  ii.  115 

is  so  when  notice  given  that  same  is  ready  for  delivery,  id, 
cannot  in  general  be  amended,  id. 
unless  parties  consent,  id. 
Court  cannot  interfere  to  alter  terms  of,  id, 
when  may  be  set  aside,  ii.  116 
provisions  of  statutes  respecting,  ii.  81,  8f,  116 
on  what  grounds  may  be  set  aside,  ii.  116 

disobedience  of,  when  made  a  rule  of  Court,  treated  as  contempt  of  Coifft,  id, 
where  arbitrator  misbehaved  himself,  ii.  117 
or  procured  by  corruption,  id. 
vnll  not  on  a  question  of  fact,  id, 
or  on  point  of  law,  when  arbitrator  a  barrister,  id, 
or  on  accountof  improper  rejection  or  admission  of  evidence,  id, 
may  relieve  against  a  harsh  right,  id, 
though  the  same  would  prevaU  in  a  Court  of  Law,  td« 
if  legal  rights  referred,  must  be  according  to  law,  id. 
qualification  of  this  rule,  id. 

may  be  set  aside,  if  arbitrator  exceeds  his  jurisdiction,  ii.  Il8f 
when  for  misconduct  of  arbitrator,  id, 
when  not,  ii.  119. 
when  may  be  opened,  ii.  120 
or  set  aside  when  void  on  face  of  it,  id. 
will  not  when  party  objecting  has  adopted  it,  id, 
within  what  time  motion  to  be  made,  i.  758  n.  (s),  ii,  121 
practical  proceedings  in  setting  aside  award,  ii.  121 
the  submission  must  be  made  a  rule  of  Court,  id. 
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AWARD— (^TirnHnued.} 

wbea  xule  nM  msit  itate  ebjactions,  ii.  192 ;  iii.  581 

when  ffofficient,  if  stated  in  affidavit,  id, 

if  api^cation  made  on  aligbt  grounds,  will  be  diicfaarged  with  costs,  id* 

proceeding  to  enforce  perfoiiBance  of,  i«  930,  851 1  85f ;  ii.  ItS 

1.  By  attachment,  li.  123 

DOW  opposed,  id, 

2.  Bj  action,  ii«  128 

AWARDS,  Forms  of.    See  DmM. 

BACHELOR  OF  ARTS. 

when  proposed  deik  has  taken  degree  of,  service  for  thru  yean  to  attomaji 

&c.  wiJl  sa£Bce,  ii«  5,  5  ^i  8  6 
same  eiception  in  favour  of  students  for  the  bar,  ii.  38 

BACHELOR  OF  LAW. 

whenproposed clerk  has  taken  degree  of,  service  for  ihne  years  to  attorney  will 

suffioe,  ii.  5^  5  ft,  8  fr 
same  exceptidi  in  favour  of  students  for  the  bar,  ii.  38 

BACKSIDE. 

what  part  of  estate  this  is,  i.  176 

BAIL.    See  Capias, 

enactments  respecting,  iii.  12  to  15 

requisites  of  athdavit  to  hold  to  bail,  iiL  324,  325, 331  to  341.    See  Affidavit, 

Capias, 
eipress  requisites  of,  by  statutes  and  rules,  iii.  331 
must  be  of  original  cause  of  action,  iii.  325,  331 
before  whom  made,  iiL  331 
fee  on,  id, 

without  a£Bdavit  arrest  void,  iii.  332 
omissionin,  when  fittal,  id, 

fonns  and  requisites  of,  332  to  341.    See  Affidavit,    Capias, 
when  second  affidavit  requisite,  iii.  200,  349, 350 
deposit  with  sheriff  in  lieu  of,  iii.  66, 366.    See  5AeH/. 

may  be  ef  sum  swotn  to  and  lOt.  iii.  366 

proceedings  after  deposit,  iii.  367 
payment  into  Court  in  lieu  of  bail  above,  iii.  367,  370 

of  what  sum,  id, 
Qudertaking  of  attorney  to  perfect  bail  in  lieu  of  bail  bond,  iii.  240, 367 

should  be  in  writing,  iii.  367 

enforcement  of,  by  attachment,  id, 

form  of,  iiL  368 
motions  to  avoid  putting  in  bail,  iii.  369 

when  contradictory  affidavits  allowed,  m,  369, 370 

when  not,  id, 
of  putting  in  bail  above,  iii.  370 

consequences  of  neglect  to  put  in,  HL  200 

deposit  of  sum  sworn  to  and  20i.  in  lieu  of,  iii.  370 

time  of  putting  in,  id, 

must  be  within  eight  days,  id. 

or  further  time  obtained,  ui.  370  to  372 

eight  days,  how  calculated,  iii.  .371 

of  payment  of  money  in  lieu  of,  id, 

mav  be  within  the  eight  days,  id. 

in  Utter  case  defendant  most  enter  oommon  appearanee,  id, 

or  plaintiff  msiy  for  him,  id, 

on  perfecting  special  bail  may  take  money  out  of  Courti  id. 

or  convert  same  into  a  payment  in  action,  id. 

cannot  apply  same  to  a  plea  of  tender,  iii.  372 

plaintiff  on  obtaining  verdict  must  setoff  sum  pud  into  Court,  td. 

cannot  issue  execution  for  the  whole  sum  recovered,  id. 

bail  must  be  put  in  and  perfected,  though  arrest  between  10  Aog«  and  24 
Oct.  iiL  372,  396,  397 

of  obtaining  further  time,  iii.  372 

of  putting  in  bail  at  any  time,  id, 
either  pending  action,  id, 

or  before  defendant  charged  in  execution,  iii.  372, 373 
changing  bail  by  leave  of  a  judge,  iii.  373 
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BAIL — (eorUinuid,) 

import  of  term  "  putting  in  bail"  and  several  reqniiltet,  iii.  375 

deMription  of  term,  id. 

must  be  of  two  competent  persons,  id, 

unless  leave  for  more  has  been  obtained,  iii«  573,  577 

bail  must  justify,  iii.  375 

and  notice  of  justification  given,  id. 
proceedings  antecedent  to  putting  in  bail,  iii,  575  to  575 

ascertaining  competency  of  bail,  iii.  575 

apprising  them  of  extent  of  their  liability,  iii*  574 

requisites  of  bail,  id. 

to  what  they  must  swear,  id. 

form  of  affidavit  to  which  bail  must  swear,  iii.  574,  573 

must  be  housekeeper  or  freeholder,  iii.  575 

sum  to  be  sworn  worth,  id, 

should  become  so  voluntarily  and  not  for  hire,  iii.  576 
summary  of  whom  may  be  bail,  id, 

qualifications  of,  iii.  576 

disqualifications  of,  id. 

moral  character  of,  id. 
mode  of  becoming  bail,  iii.  577, 378 

must  testify  their  consent, iii.  577 

offence  of  personating  bail,  iii.  578 

course  observed  on  bail  justifying,  id. 

form  of  bail-piece,  iii.  577 

signature  by  bail  in  Exchequer,  iii.  578 
modes  of  putting  in  bail,  id. 

before  whom  maybe  put  in,  id. 

for  what  county,  id. 

care  to  be  observed  in  putting  in,  id, 

consequences  if  put  in  in  wrong  office,  id. 
notice  of  bail  having  been  put  in,  iii.  579 

essential  to  give,  iii.  575,  579 

must  be  a  written  notice,  iii.  579 

must  be  given  before  time  expired,  id. 

requisites  of  notice  of  bail,  id. 

forms  of  notice  and  justification  of,  iii,  579  to  58IS*    See  Formt, 

service  of  notice,  iii,  579 

time  of  service,  id. 

informality  of  notice  of,  iii.  580 

forms  of  notices  of  putting  in  and  justifying,  iii.  580  to  585 

of  exception,  iii.  581 

of  notice  of  exception,  id. 

of  jttsafication,  iii.  13,  102,  111,581  to  585 

may  justify  in  vacation,  iii.  25,92,  581 

of  affidavit  to  oppose,  iii.  585 
other  practical  proceedings  relating  to  bail,  id. 

time  and  mode  of  putting  in,  id. 

four  days  notice  of  intention  to  justify,  iii*  585, 574,  575 

exception  thereto,  iii.  574 

costs  of  exception,  by  whom  to  be  paid,  iii.  584 

entry  of  exception,  id. 

v^itten  notice  of,  id. 

form  of  notice,  iii.  581 

of  adding  bail,  iii.  584 

written  notice  of  justification,  when  to  be  senred,  iii.  Ill,  585 

of  obtaining  farther  time  to  justify,  iii.  585,  570  to  572 

affidavit  of  service  of  notice  of  justification,  iii.  585 

form  of  notice,  iii.  589 

brief  and  motion  to  justify,  iii.  585 

calling  and  appearance  of  bail  to  justify,  id. 

usual  hour  of  justification,  id. 

opposition  to  bail,  id. 

extent  of  liabiliiv  of,  iii.  586 

allowance  of  bail,  id. 
rule  for  service  thereof,  id. 
proceedings  on  bail-bond,  iii.  587  to  589.    See  BaiUBond. 
pioceedings  against  sheriff,  iii.  589  to  391 
variance  in  stating  venue  not  deemed  a  waiver  of,  iii.  485 
demand  of  plea,  when  a  waiver  of,  iii.  506,  518 
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BAIL — (continued.^ 

objection  to  notice  of,  iii.  518 

objection  to  affidavit  of  debt,  iii.  515  to  517 

▼ariance  in  declaration  from  writ,  when  a  discharge  of,  iii.  71|  196,  469,  470 

BAILABLE  PROCESS.    See  Capiat.   ATmim  Proem. 
enactment  of  S  W.  4,  c.  39,  respecting,  iii.  150 
indorsement  of  abode,  &c.  of  defendant  not  now  necessary,  iii.  215 
declaring  de  bene  esse  on,  iii.  439 

BAIL  ABOVE.    See  Bail. 

deposit  in  lien  of,  iii.  367,  370  to  372 

proceeding  between  and  conclusion  of  action,  iii.  4f  1  to  428 

BAIL-BONDS.    See  Capias. 

summary  jaxisdiction  of  King's  Bench  over,  ii.  333 

of  Common  Pleas,  ii.  387 
eiecation  of,  ii.  362,  363 
requisites  of,  id. 
condition  in,  iii.  363 

void,  if  arrest  in  wrong  name,  id.  354.    Fitwh  ▼.  Cocften,  3  Dowl.  678 
consequences  of  sheriff  refusing  proper  one,  id. 
or  taking  one  with  sufficient  sureties,  id.  390 
form  of,  iii.  364 
date  of,  id. 
penalty  in,  id.  365 

should  not  be  larger  than  requisite,  iii.  364 
two  suxetieB  are  advisable,  iii.  365 
must  have  sufficient  in  county,  iii.  363 
though  one  will  not  invalidate,  iii.  S6S 

defendant  should  not  voluntarily  execute  without  previous  arrest,  id. 
granting  indulgencies  after  execution  of,  id, 
duty  of  sureties  on  executing  one,  id, 
deposit  with  sheriff  in  lieu  of,  iii.  366 

undertaking  of  defendant's  attorney  to  perfect  bail  in  lieu  of,  iii.  f  40,  367 
proceedings  on  bail-bond,  iii.  387 
can  only  ensue  on  neglect  to  put  in  bail  above,  id. 
or  perfect  same,  id, 
putting  in  suit  of,  id, 
assignment  thereof,  id, 

action  thereon,  iii.  65,  387 
cannot  be  commenced  until  bail-bond  forfeited,  iii.  387 
may  be  supported  in  any  Court,  iii.  388 
staying  proceedings  on,  iii.  67,  388 
eDab]in|[  original  defendant  to  try  on  merits,  id, 
on  application  of  the  bail,  id, 
what  affidavit  requisite,  id. 
import  of  term  loeing  a  trial,  iii,  388,  389 
other  proceedings,  ui, 

BAIL  PIECE.    See  BaU. 
form  of,  iii.  377 
filing  of,  iii.  382 

BAILEE,  I  83 

BAILIFFS, 

summary  jurisdiction  of  Court  of  King's  Bench  over,  ii.  337 

BANKRUPT, 

when  privileged  from  arrest,  iii.  330 
proceedings  against.    See  Bankruptcy, 

BANKRUPTCY,  ACT  OF, 

when  concerted  will  not  sustain  fiat,  ii.  559 
deeds  in  fraud  of,  i.  333 

BANKRUPTCY, 

statutes  of  6  Geo.  4,  c.  16,  and  1  &  2  W.  4,  c.  56,  i.  108 
title  to  personalty  bj,  id. 
title  to  realty  by,  i^  29t 
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BANKRUPTCY-(continiied.) 

operation  of  Statute  of  Dmitationf  in  cases  of,  i.  782 

of  porchaaer  or  lessee,  when  prevents  decree  of  speciiic  peiformance,  it  844, 845 

eogiiofity  when  discharged  by,  iii.  669 

BANKRUPTCY,  COURT  OF.    8m  Asvfov,  CmH  of. 
general  obserratiottB  respecting,  ii»  $9§f  540 
jorisdictiofe  of,  id, 

the  substance  of  former  bankrupt  law  continues,  ii«  540 
though  ffractice  altered,  id, 

formal  commission  annulled,  and^t  substituted,  ii.  541 
outline  of  former  jurisdiction  and  practice^  ii«  541,  509 
present  ameliorated  jiirisdictioii,  is.  641 

Court  of  Review,  and  subdivisions  of,  ii.  542.    See  Review,  Court  qf» 
issuing  London  fiat,  id. 
country  one,  id. 

analysis  of  1  &  2  W.  4,  c.  56,  ii.  542  to  550 ;  i.  108 
summary  of  other  enactments,  ii.  550 
substance  of  2  &  3  W.  4,  c.  114,  iL  551 
rules  and  orders  founded  thereon,  ii.  551  to  555 
observations  on  the  reoent  acts«  ii»  555 
proceedings  to  obtain  and  prosecute  fiat,  ii.  556 

form  of  petitioning  creditor't  afiidavkv  id* 

affidavit  to  obtain  fiat,  id. 

petitioning  creditor's  bond,  id, 

of  bond  to  obtain  a  country  fiat,  ii.  557 

of  petition  for  a  fiat,  ii.  558 

same  for  country  fiat  and  proceedings,  id, 

of  town  fiat,  id, 

the  like,  more  concise,  id. 

for  csunlry  bankniptcy,  id, 

the  like,  more  concise,  id. 
decisions  as  to  concerted  fiat,  ii.  559 
consequences  of  deceptive  description  in^  id, 
proceedings  t^t  obiaining  fint,  k  560 

private  meeting  to  open  fiat,  ii.  561 

proceeding  to  adjudication,  id* 

preamble  to  proceedings,  id, 

memorial  of  comnussioner  being  qualified,  ii.  562 

form  of  oath  to  witnesses,  id. 

deposition  of  petitioning  creditors  to  the  tnrfing  and  aot  el  bnnkniplcy,  id, 

form  of  adiucUcation,  id, 

warrant  of  seizure,  id, 

appointment  of  the  two  public  meetings,  ii  •  §6S 
of  official  assignee,  td. 

advertisement  in  Gazette,  id, 

first  public  sitting,  ii.  564 

memorandum  of  bankrupt  having  turmdoced,  id, 

proof  of  debt,  id. 

form  of  deposition  of  debt,  ii.  565 

form  of  affidavit  on  which  to  prove  debt,  id, 

choice  of  assignees,  id. 

memorandum  of  choice  of  assignees,  ii.  566 

second  public  sitting,  id. 

dividends,  id, 

certificate,  id. 

BANKS  OF  SEA,  RtVERS,  &c. 
injuries  to,  i.  199 
what  groins,  fences,  &c.  may  be  put  up  to  protect,  i.  610 

BANNS, 

misnomer  in  publication,  marriage  when  void,  ii.  488 
recent  enactment  of  6  &  7  W.  4,  c  85,  lespeotiag  Marringes* 

BAR,  PLEA  IN.    See  PUa. 

when  further  time  will  be  given  to  plead  in  bar,  iii.  704 
forms  and  requisites  of  pleas  in  bar,  iii.  714  to  721.    See  Plea, 

BARGAIN  AND  SALE.    See  Contract,    Specific  Performance. 
conveyance  by,  i.  326 
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BARON  AND  FEME.    See  Httiftatid  and  Wif: 
rights,  datiefl,  and  liabilitiei  of,  i.  5^ 

BARONS.    See  Judgtu 
number  of,  iii.  5 

provinon  for  absence  of  chief  baron,  iii.  6 
proceedings  of,  when  valid,  u2. 
relationship  or  interest  of,  iii.  9 
jurisdiction  of,  iii.  1 1 

BARRISTERS.    See  5tti<f<ii« /or  t&«  Bar. 

lerrice  of  articled  clerk  to,  for  one  year  permitted,  ii.  5  ^ 

DO  precise  course  of  study  or  examination  prescribed  to  bec<n&e  one,  ii.  57 

before  practising  most  have  been  a  memMr  of  one  <yf  the  Inni  of  Court  for  five 

years,  ii.  3,  4,  37 
exception  in  favour  of  badielor  of  laws,  ii.  38 
rules  respecting  the  admission  of,  ii.  38,  39,  40 
must  obtain  a  certificate  of  approbation  before  he  can  be  called  to  Ibt  l«r,  ii.  3^ 

4,39 
legal  qualification  not  attended  to  b^  the  benchers,  td. 
may  appeal  to  the  judges  when  admission  zWiised,  id. 
such  appeal  rarely  successful,  ii.  3,  4,  40 
cause  of  failure  at  the  bar  considered,  td. 
course  of  study  recommended,  ii.  41 
other  attainments  beyond  the  law  requisite,  ii.  41, 4i 
the  functions  of,  ii.  43,  43 
their  opinions  and  the  requisites  of,  f  d« 

should  be  direct  and  positive,  id. 

reasons  in  support  of  succmclly  elated*  M. 

statutes  and  decisions  shortly  reftntad  t«,  ik  49 

should  suggest  where  case  ambiguous,  id. 

and  what  precautionary  aeamirta  riioiid  be  takei,  ik  44 
their  dutv  with  respect  to  pleadings,  ii.  44»  40 
general  character  of,  ii.  45 
retainer  of,  ii.  71,  72 
when  privileged  from  arrest,  iii.  330 

BASTARD, 

title  to  personalty  by  escheat,  i.  103 

dying  intestate  property  Veets  in  Ifting,  id. 

but  usaally  granted  to  the  moiber,  %A% 

mother  of,  punishable  in  ihe  Eeclesiatlical  Cewto,  ii  475  4o  477 

BATTERY.    See  AauuXx,    Defence.    Juttieee  qf  the  Peace, 
what,  i.  37 
remedies  for,  id, 

summary  remedy  for,  when  committed  at  sea,  i«  tt 
what  defences  to,  justifiable,  i.  589  to  597 
when  a  third  person  may  interfere,  and  how,  i.  6%S  to  617 
certificate  as  to  costs  in  action  for,  iv.  SS»  &c.    See  CoKs. 

BEACONS,  i.  eOO 

BEANS, 

held  to  be  pulse,  i.  136 

BEAST, 

pduUty  for  stealing  of,  ii.  135 

BEAST-GATES  AND  CATTLE-GATES,  i.  181 

BEER  ACT, 

service  of  summons  for  ofiencei  under,  ii.  177 

B£ES^ 

larceny  of,  i«  87,  88 

BELL  ROPES, 

property  of,  in  chnrchwarden,  i«  165 

BELONGING  TO, 

import  of  these  words  in  a  lease,  i.  157 
equivalent  to  appurtenant,  i.  157,  tei4,  475 
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BEQUEST, 

when  aingneeB  will  be  entitled  to,  i*  66 

of  stock,  legal  interest  remains  in  executor  till  his  assent  to,  i.  96,  lit 

of  a  lease,  &c,  i«  112 

BEST  EVIDENCE, 

of  the  neoessitj  to  produce  same,  iii.  809 
when  secondary  evidence  allowed,  iii,  810 

BETTER  EQUITY, 

what  so  termed,  i.  4dS,  470 

BETTER  SECURrry, 
protests  for,  i.  7S4,  7S5 

BIGAMY, 

punishment  of,  i.  41 

BILL  OF  SALE, 

title  to  personalty  by,  i.  106 

does  not  pass  after  acquired  property,  id. 

necessity  for  taking  possession,  «c.  qualified,  i.  459  to  471 

BILL  OF  EXCEPTIONS, 

how  to  be  framed,  ii.  577,  578,  592 

when  to  be  tendered,  iii*  915 

when  and  why  tendered,  it.  1 

are  tendered  either  to  the  evidence,  id.  t 

or  to  the  judge's  directions  or  summing  up,  id. 

propriety  of  beins  prepared  to  tender  same,  id. 

of  the  conduct  to  be  observed  on  tendering,  id. 

early  practice  respecting,  iv.  2,  S 

enactments  of  13  Ed.  1,  s.  1,  c.  31,  as  to,  iv.  2 

extends  to  trials  at  Nisi  Prius,  iv.  3 

on  the  circuit  or  at  bar,  id. 

to  proceedings  in  Superior  Courts  of  Record,  id. 

to  nil  Inferior  and  Colonial  Courts,  id. 

to  challenges  of  jurors,  to  process,  &c.  id. 

observations  of  Mr.  Serjeant  Sellon  respecting,  id, 

conduct  to  be  observed  before  tendering,  iv.  4 

oompulsorv  writ  to  compel  sealing  thereof,  I  v.  4,  9, 13 

liability  of  judge  if  false  return  made,  iv.  9,  13 

bill  of  exceptions  is  in  the  nature  of  a  writ  of  error,  iv.  4 

when  preferred  to  moving  for  a  new  trial,  iv.  4,  5 

in  which  Court  to  be  argued,  iv.  4 

form  of  bill  of  exceptions  separate  from  the  record,  as  to  the  effect  of  evidence  in 
K.  B.  iv.  5 

the  like  in  trover  by  assignees  where  no  evidence  was  given  for  the  plaintiff,  iv.  6 

the  like  to  be  tacked  to  the  record  as  to  witness  being  bound  to  answer  a  ques- 
tion tending  to  disgrace  him  in  K.  B.  id. 

the  like  to  be  tacked  to  the  record  on  a  trial  at  the  assises,  iv.  14 

when  preferable  to  a  special  verdict,  iv.  6 

recent  decisions  respecting,  iv.  7  to  12 

distinction  between  and  demurrer  to  evidence,  iv.  7,  8 

importance  of,  in  certain  coses,-  iv.  10 

time  of  tendering  a  bill  of  exceptions,  iv.  10  ;  iii.  915 

must  be  tendered  at  the  trial,  iv.  10 

even  before  the  evidence  is  given,  iv.  11 

at  all  events  before  the  jury  deliver  their  verdict,  ui. 

when  preferable  to  a  demurrer  to  the  evidence,  td. 

how  to  be  placed  on  the  record,  id. 

should  be  placed  before  and  not  after  the  statement  of  the  finding  of  the  jury,  id. 

need  not  be  in  complete  form  at  time  of  tendering,  id, 

practice  on  tendering  bill  of  exceptions,  iv.  11, 13 

third  new  trial  refused,  because  bill  of  exceptions,  &c.  not  tendered,  iv.  12 

when  the  Court  will  look  at  the  whole  evidence  to  see  if  verdict  sustained,  iv.  12 , 
13 

bill  of  exceptions  not  waived  by  defendant  suing  out  writ  of  error,  iv.  12 

form  and  requisites  of  bill  of  exceptions,  id, 

when  unnecessary  to  state  object  of  evidence,  id. 

course  of  proceeaings  when  tendered,  iv.  13 
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BILL  OF  EXCEPTIONS— (c(ma'nue<f.) 
sealing  thereof,  if.  13 
fefosaTof  jadge  to  seal,  id, 
consequences  of  such  refusal,  id. 
writ  commandiog  judge  to  seal,  iv.  4,  9,  13 
false  return  thereto,  judge  liable  to  an  action,  id* 
practice  after  sealing  and  return  of  bill,  iv.  13 
amendment  of  bill  of  exceptions,  id. 

motbn  in  arrest  of  judgment  upon  a  bill  of  exceptions  when  allowed,  iv,  IS,  14 
tender  6f,  when  demurrer  to  evidence  iroproperlj  overruled  by  judge,  iv.  16 
no  new  trial  allowed  unless  bill  abandoned,  iv.  77 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.    See  Usury. 
contracts  relating  to,  i.  130 
1.  Befert  diihonaur, 

precautions  in  taking  or  discounting  same,  i.  457,  468 

precautionary  measures  to  be  taken  when  lost  or  stolen,  i.  446 

necessitj  of  immediate  public  notice,  id. 

notice  not  to  be  too  general,  &c.  i.  447 

nor  libellous  or  reflecting  on  any  particular  person,  id, 

notice  should  be  left  at  police  offices,  &c.  id. 

and  inserted  in  Gazette  and  newspapers,  id. 

form  of  notices  that  bill  obtained  by  fraud  or  felony,  &c.  i.  447,  448i    See 

FomSm 
uijunctions  to  prevent  negotiation,  i.  706,  707 
notice  of  such  injunction,  i.  448 

but  money  may  be  required  to  be  brought  into  Court,  &c«  i.  709 
S.  Upon  disfumcur, 

notices  of  non-payment  of,  i.  499 

necessity  of  notice  to  perfect  right,  id. 

time  when  notice  may  be  given,  id. 

manner  of  giving  notice,  td. 

requisites  in  form  of  notice  of  non-payment,  i.  601 

suj^ested  form  of  notice  of  dishonour,  id. 

short  form  of  notice  of  non-payment,  i.  502 

full  form  of  notice  of  non-payment,  id. 

duplicate  of  letters  and  address  should  be  kept  by  person  sending,  i.  303 

prudence  of  having  two  witnesses  for  fear  of  death  or  absence  of  one  of 

them,  id. 
vtrbal  notice  may  be  given,  i.  504 
but  most  prudent  to  leave  written  notice,  id. 

Court  of  Equity  will,  by  injunction,  restrain  negotiation,  i.  706  to  708 
will  compel  delivery  of  proper  bill  or  note,  i.  706 
will  restrain  defenciant  from  pleading  statute  of  limitation 
to,  i.  710, 711,  781 
&lling  doe  on  Sunday,  iii.  104 
notice  of  dishonour  of,  on  Sunday,  id. 
Reg.  Gen.  of  T.  T.  1  W.  4,  limiting  length  of  declarations  on,  iii.  452 

476 

BILLS  FOR  ASSIGNMENT  OF  DOWER,  ii.  420 

BILLS  FOR  PARTITION,  id. 

BILLS  FOR  CONTRIBUTION,  id. 

BILLS  TO  ESTABLISH  MODUS,  id, 

BILLS  TO  MARSHAL  ASSETS,  ii.  421 

BILL  AGAINST  LORD  OF  MANOR,  id. 

BILLS  FOR  INJUNCTION,  i.  695  to  731  -,  ii.  427 

BILLS  FOR  SPECIFIC  PERFORMANCE,  ii.  428 

BILL  OF  DISCOVERY.    See  folly  tit  Proeeedingt  bHwetn  Hetoiiur,  ^e. 
when  necessary,  to  discover  who  to  be  defendant,  ii.  49,  52 
when  parties  bound  to  answer,  ii.  49 
when  ktndlord  may  file,  against  tenant,  id. 
lies  against  lessee  and  mortgagee,  when,  ii.  50 
cannot  be  enforced,  when  on  race  of  it  no  remedy,  id. 
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BILL  OF  DISCOVERY— (continued.) 

to  compel  defendant  to  admit  or  deny  a  promise  of  manriage,  ii.  58 

or  signature  to  a  roemorandom  taking  case  out  of  Statute  of  LiraitalionSi  id, 

or  to  discover  assets,  id, 

to  exhibit  an  account  of  assets,  Uc,  in  Eoclctiattioai  Court,  id, 

-when  to  discover  whether  a  particular  person  it  in  existence,  ii.  53 

or  where  he  resides,  id, 

provisions  of  6  Ann.  c.  18,  to  discover  death  of  party,  id, 

when  not  le  compel  discovery  which  might  subject  defendant  to  a  proseevtion  or 

ptQaltjt  ii*  55 
of  costs  of  bill  of  discovery,  ii.  54 
of  bill  of  discovery  in  generali  ii.  4|9 

BILLS  IN  EQUITY, 

to  prevent  actions  by  injunction,  ii.  414 

of  peace,  Ii.  416 

for  relief  against  forfeitures,  ii.  417' 

to  prevent  settine  up  outstanding  terms,  id, 

or  other  legal  defence,  id, 

for  discovery,  II.  419 

of  interpleader,  ii.  417 

for  assiffument  of  dower,  11.  4t0 

A>r  partition,  id, 

for  contribution,  id, 

to  establish  a  modus,  id, 

to  marshal  asets,  ii.  4Si 

to  compel  lord  of  a  manor  to  hold  a  Court,  id, 

for  specific  performance,  ii.  422,  428 

against  trustees,  executors,  &c,  ii.  423, 424 

when  preferable  on  the  equity  side  of  Exchequer  to  Cliancery,  it.  452 

not  when  right  purely  legal  and  no  trast,  ii.  436 

BILL  OF  INTERPLEADER,    See  Interpkadgr,  Bitl  of, 
proceedings  under,  iii.  620  to  627 

PILL  OF  COSTS.    See  Attorney  and  Solicitor, 

Qonstroctlon  of  2  Geo,  2,  c.  33,  s.  23,  as  to  necessity  for  a  month  after  delivery 

of.  II.  28 
what  are  or  not  taxable  items  in,  ii,  28  to  30 
to  be  taxable  must  be  for  business  connected  with  a  suit,  &c.  iii  28 
when  illiberal  to  tax,  ii.  30 

when  action  for  amount  may  be  sustained,  il.  29|  30 
when  not.  11.  30,  31 

when  delivery  of  bill  unneceisaryi  II.  90 
when  a  tender  of  amount  of,  should  be  made,  ii.  31 
or  amount  paid  under  protest,  id, 
when  Court  will  oblige  attoroeji  Ue,  to  refum),  ii,  30 

BILL  TO  PERPETUATE  TESTIMONY.    See  Evidmce.    Witnestu, 

BILI£,  other, 

for  injunctions,  i.  695  to  731 ;  ii.  427 

of  peace,  i.  726 

pendency  of  bill,  its  operation  on  Statute  of  Lfniltationi,  i.  781 

for  specific  performance,  i.  820  to  868 ;  ii.  428 

for  an  account,  i.  868  to  870 

BILLS  OF  PEACE, 

may  be  filed  to  have  all  rights  triec)  In  one  \s§^9,  u  726 
less  in  use  than  formerly,  id, 

confined  to  quieting  posseailoo  of  corporeal  befedlt«menti,  id, 
did  nut  extend  to  profits  of  an  ofiice,  id, 

BIOGRAPHY, 

study  of,  to  •rtleled  cderlis,  fca.  rteomoMnded,  ii.  5  6 

BIRDS, 

how  protected,  i.  87  to  89 
when  confined,  i.  89 
decoy  s,td. 
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BIRTH, 

meaning  of  term,  i,  35,  («•). 

GonceaJmetit  of,  i.  35 

register  not  CTidenoe  of  place  of  birth,  i.  63 

recent  enactments  of  6  &  7  W.  4,  c.  86,  and  1  VicioiU,  e.  St 

BLASPHEMY, 

punithable  in  Ecclesiastical  Courts,  ii.  476 

BODY  AND  LIMBS.    Sea  Drftnet. 
injuries  to,  bj  want  of  doe  care,  i.  41 

BONA  FIDE  CLAIM, 

how  coDstmed,  ii.  140,  141 

BONA  NOTABILIA, 

what  constitutes  bima  notabilia,  i.  5t3  to  St6 

and  where,  i.  583 

must  be  of  legal  personal  estate  to  Talue  of  51.  id, 

except  in  London,  where  sum  is  10/.  id. 

form  of,  to  obtain  a  fiat,  ii.  55T 

administration  bond  and  proceedings  thereon,  ii.  50f  to  005 

BONDS, 

expressly  limited  to  SO  years,  i.  769 
▼oluntarj,  to  be  paid  before  legatees,  i.  541 
fcm  of,  to  indemnify  nominal  plainttlT,  ill,  ItB 

BOOKS, 

injunction  to  prevent  piracy  of,  ii,  718  to  7tl 

to  prevent  writing  another  on  same  sobject  cootrary  to  oo? eatnt,  i«  711 

the  practice  with  respect  to,  i.  718  to  7S1 

BOOKS  AND  DOCUMENTS, 

faanciamuf  issues  to  compel  a  removed  clerk  to  deliver  up  books  of  »  public  cor- 
porate company,  i.  79f 
to  compel  overseers  to  deliver  op  parish  booVi  to  their  successors,  id, 
but  not  to  new  churchwardens  against  old,  i.  79S 
or  in  the  case  of  a  vestry  clerk,  id, 

nor  will  it  lie  to  compel  attorney  or  steward  to  deliver  up  documents,  id* 
but  will  at  the  instance  of  the  lord  of  the  manor  or  jodge  of  %  court,  id, 

BOROUGHS, 

right  of  voting  for,  i.  263 

BOTES.    See  Trm, 

defined  and  right  to,  i.  t59  to  S6S 

trees  blown  down  or  severed,  1. 18S,  t61 ',  5  Bar.  &  Ores.  897 ;  8  Dewl.  k  Ry, 
651 

BOTTOMRY  BONDS, 

suits  in  Admiralty  Court  for,  iL  5t6 

why  the  last  bond  usually  preferred  except  M  to  leuien's  wages,  ii*  517,  528 

BOUNDARIES  OF  ESTATES.    See  Hidgit. 

necessity  of  fixing  and  keeping  up,  i,  455,  195, 196, 722,  757 
doty  of  tenants  to  preserve,  i.  196 
of  securing  evidence  of,  from  time  to  time,  i.  455 
proceedings  in  equity  respecting,  i.  455,  72t 
when  commission  for,  may  be  obtained,  i.  7f  S 

necessity  for  instituting  proceedings  within  twenty  years  afrer  eocroachment,  i. 
757,  758 

BOUNDARY  LINE.    See  Hedges. 

where  land  adjoins  highway,  &c.  i.  195 
necessity  for  keeping  up,  i.  196,  455,  722,  757 

BRAWLING, 

ecclesiastica]  jurisdiction  over,  ii.  476 
sentence  for,  ii.  477 

BREACHES, 

ascertaining  of,  on  writ  of  inquiry,  il.  47,  675 
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BREACHES  OF  CONTRACT.    See  Contract.  Covinant.  Sperific  Performance. 
when  Court  of  Equity  will  grant  injanction  to.pre7ent,  i.  711,  714 
specific  performance  of,  when  decreed,  i.  852  to  869.    See  Specific  Petformance, 

BREACH  OF  COVENANT, 

when  or  not  a  ground  for  refusing  specific  performance,  i.  845 

BRIDGES,  i.  198.    See  Public  Works. 

guardian  in  socage  not  liable  for  repair  of,  i.  70 

when  mandamus  will  issue  to  compel  repair  of,  i.  790,  791 

BRIEFS  AT  NISI  PRIUS, 

1.  General  observations  respecting,  iii.  847 

mode  of  preparing,  id, 
t.  Statement  of  the  pleadings,  iii.  848 
S.  Observations  thereon,  id. 

what  they  require  to  be  proved,  id, 

what  they  admit,  id. 

4.  In  actions  of  slander,  iiL  849 

statement  of  words  declared  on  in  a  separate  sheet  witJiout  innuendos,  id. 

5.  Considering  sufficiency  of  pleadinffs,  id. 

immediate  amendment  of  same,  iii.  849,  850 

6.  Copy  of  pleadings  for  judge,  iii.  850 

particulars  of  demand,  id, 
particulars  of  set  off,  id. 

7.  Statement  of  particulars  of  demand  or  set-off,  in  briefs,  with  observations 

thereon,  id, 

8.  Utility  of  analysis  of  plaintiff's  case,  id, 

9.  Full  statement  of  plaintiff's  case,  iii.  851 

10.  Statement  of  written  documents^  &c.  maps,  plans,  Ace.  iii.  859 

11.  Utility  of  maps,  plans.  Ace.  considered;  id. 
IS.  Analysis  of  dates  of  material  facts,  iii.  853 
IS.  Observations  on  facts,  id. 

14.  Stating  previous  opinions  of  counsel  and  pleader,  id, 

should  not  be  abbreviated,  id. 

15.  Analysis  of  proposed  proofs,  iii.  854 

form  of  analysis,  id, 

16.  Mode  of  stating  the  proofs,  id, 

17.  Of  formal  proofs,  iii.  855 
18.,  Evidence  of  the  merits,  id, 

19.  All  the  evidence  of  each  witness  to  be  stated  consecutively,  id, 

20.  Age  and  character  of  each  witness  to  be  stated,  iii.  856 

21.  Arrangement  or  order  of  witnesses,  iii.  857 

22.  Statement  in  detail  of  what  each  witness  will  prove,  id. 

23.  Mode  of  stating  proofs  in  brief  upon  a  tradesman's  bill,  iii.  858 

24.  Statement  of  expected  defence  and  supposed  proof  in  support  thereof,  id. 

25.  Indorsing  brief,  fees,  &c.  iii.  859 

26.  Of  the  brief  for  (he  defendant,  id. 

statement  of  proofs  in,  iii.  86  i 
giving  evidence  for,  at  all  events,  iii.  862 
of  structure  of  brief  for,  in  general,  id, 
of  watching  brief,  iii.  863 

27.  Delivery  of,  to  counsel,  and  proceedings  thereon,  iii.  863 

consultation  thereon,  iii.  864,  865 

BRIEFS  ON  MOTIONS, 

delivery  of,  to  counsel,  on  moving  rule  nisi,  iii.  571 

what  should  consist  of,  iii.  571,  572 
the  like  on  moving  rule  absolute,  iii.  590 

on  opposing  rule,  iii.  591 

BROKERAGE, 

when  attorney  may  charge  for,  ii.  32 

BRUISES.    See  Defence, 
what,  i.  37 

BUILDINGS, 

must  answer  description  at  time  of  injury,  i.  148 
offences  iu,  punishable,  bow,  i.  171, 172 
larceny  in,  i.  172 
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BUILDINGS-~(wn<in«A{.) 
nalicioQS  injuries  in,  i.  179 

for  what  injuries  in  or  to,  hundred  liable,  i.  172,  173 
defincil,  1.148, 171 
injuries  digging  t(»o  near,  i.  S84, 194 
enumerated  as  respects  criminal  law,  i.  148,  171  to  173,  410,  41 1 

BUILDING  TOO  NEAR, 

points  respecting,  i.  S84,  194 

BUILDING  SOCIETY, 
6  &  7  W.  4,  c.  3« 

BUILDING  AGREEMENT, 

what  it  should  stipulate  for,  i.  199 

BULL, 

if  dangerous,  notice  of,  must  be  given,  i.  605 

BULL  BAITING, 

now  whhin  act  against  crueltj'  to  animals,  i.  131,  137 
how  punished,  i.  137 

BULWARKS, 

river,  right  to  place  them  in,  i.  198 
restrained  b^  injunction,  i.  730 

BURGAGE,  i.  167 

BURGLARY,  i.  167  to  171.    See  Mestuage.    Curtilagr, 

place  of  committing,  now  limited  to  dweHing*house  or  some  building  actually 
communicating  either  immediately'  or  by  meana  of  a  covered  and  inclosed  pas- 
sage, i.  169  to  171 

when  washhouie,  though  no  internal  communication,  is  part  of  a  dwelling-house, 
i.  169, 171 

curtilage  now  limited  to  whht,  as  respects  burglary,  i.  169,  175 

but  stiU  the  stealing  within  curtilage  particularly  punishable,  i.  175,  176 

place,  i.  169  to  171 

at  what  time,  i.  41 1 

BURIAL, 

rights  of,  i.  50 

parson  refusing,  may  be  suspended  for  three  months,  or  indicted,  i.  50,  n.  (/) 

mandamus  refused  to  compel  burial  in  a  particular  place,  i.  51,  793 

general  law  relating  to,  i.  50 

will  be  enforced  bv  mandamus,  i.  793 

doubted  whether  can  apprehend  a  person  stealing  body,  i.  61 R,  619 

BY  THE  BYE, 

dedarations  by,  abolished,  iii.  495 

CALENDAR  MONTH, 

how  calculated,  iii.  108,  109 

CALUMNY, 

should  be  avoided  in  affidavit,  iii.  5i9 

actions  for,  when  improper  to  refer  to  arbitration,  ii.  75 

CANAL  AND  CANAL  SHARES, 

injuries  and  offences  in  and  to,  i.  95,  197,  198 
are  personal  property,  i.  197 

CANCELUNG  ARHCLES  OF  CLERKSHIP, 
of  returns  of  premium,  ii.  11  o 

CANDOUR. 

duty  of  attorney  to  observe,  ii.  25 

CAPIAS  AD  SATISFACIENDUM, 
form  of  writ  of,  iv.  1 17 

VOL.  IV.  T 
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CAPIAS,  WRIT  OF.    See  Mesne  Proceu. 
sheriff's  daty  on  ezecoting  it,  iii.  46 
amendment  of  copy  of,  when  refuted,  iii.  69, 70 
instances  of  refusal ,  id, 
how  to  be  dated,  iii.  90 
how  long  to  be  in  forco,  iii.  90, 941 
judge's  order  for  return  to,  in  vacation,  iii.  99 
return  to,  by  whom  to  be  made,  iii.  845 
return  to,  how  enforced,  iii.  246,  247 
role  to  obtain  return,  iii.  247 
forms  and  requisites  of  returns  to,  iii.  248,  249 
proceedings  on  return  of  non  est  inventus,  iii.  249 

1 .  Observations  on  law  of  arrest,  iii.  323 

has  varied  at  different  periods  of  history,  iii.  924 

formerly  only  for  crime,  id, 

reasons  why  not  for  debt,  id, 

effect  of  statute  of  Marlbridge  in  action  of  aeecunlt  id, 

of  25  Edw.  3,  s.  5,  c.  17,  in  actions  of  debt  and  detinue,  ill.  324 

of  19  Hen.  7,  c.  9,  in  actions  on  the  case,  id, 

of  12  G.  l,c.  29,  requiring  affidavit  of  cauac  of  action,  iii.  324,  326 

of?  &8G.4,c.  71,  ill.  325 

changes  in  the  law  during  these  periods,  iii.  325,  326 

reasons  for  arresting,  iii.  1 38,  326 

reasons  against  arresting,  iii.  137,  327 

other  reasons,  iii.  328  in  note. 

2.  Imprudence  of  arresting  when  debt  doubtful,  iii.  328 

3.  The  privilege  from  arrest,  iii.  329  to  331 

are  absolute  or  limited,  iii.  329,  330 

when  absolute,  iii.  3^i9 

are  so  as  to  king's  immediate  attendants,  &c.  id. 

or  domestic  herald  of  khig,  id. 

or  other  servant  on  actual  service,  id, 

when  Courts  reluctant  to  relieve  from,  id, 

other  persons  privileged  from,  iii.  329,  330 

when  limited  or  qualified.  Hi.  330 

in  cases  of  witnesses,  barristers,  ficc.  ill.  330,  331 

when  Court  will  relieve  from,  iii.  330 

when  attomies  liable  to,  330,  331 

liabilities  of  attorney,  &c.  arresting  privileged  persons,  iii.  331 

second  arrest  after  non  pros,  &c.  prohibited,  iii.  331,  332 

4.  Requisites  of  affidavits  to  hold  to  bail,  iii.  324,  325,  331  to  341 

express  requisites  by  statutes  and  rules,  iii.  331 

must  be  of  original  cause  of  action,  Iii.  325,  931 

before  whom  made,  iii.  331 

fee  on,  id. 

without  affidavit  arreit  void,  Hi.  332 

omission  in,  when  fatal,  id, 

supplemental  affidavit  not  allowed,  id. 

not  considered  commencement  of  action,  id. 

how  to  be  intituled,  id, 

forms  and  requisites  of  affidavit,  iii.  332,  339 

to  be  intituled  of  the  Court,  iii.  332 

but  not  in  any  cause,  id. 

by  whom  may  be  made,  iii.  335 
deponent's  abode,  addition,  &c.  111.  333 
statement  of  cause  of  action,  iii.  334 
requisite  precision  in,  id, 
principle  on  which  tliis  proceeds,  iii.  334  to  337 
instances  of  defects  in,  id, 
practical  proceedings  as  to,  iii.  337 
before  whom  to  be  sworn,  iii.  338 
enactment  of  12  G.  1,  c.  29,  a.  2,  respecting,  id. 
does  not  affect  foreign  affidavits,  id. 
may  be  sworn  before  commissioner,  id. 
or  before  attorney  retained  in  cause,  id. 
jurat  of  affidavit,  iii.  339 
what  it  must  contain,  id, 
effect  of  erasure  in,  id, 
fee  on  administering  oath,  id. 
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form  of  affida? it«  iii.  SS9.    See  Forms. 
defects  in,  when  to  be  objected  to,  iii.  340 
must  be  witliin  reasonable  tiiue,  id. 
what  deemed  ac^  id, 
deb;  in,  wJieR  excused,  id, 

sopplementary  affidavit  tatopply  defect  prohibited,  iii.  359,  S41 
of  filing  affidavit,  iii.  341 
dot  J  of  officer  to  file,  id, 
effect  of  neglect  of,  tc2. 
if  left  in  wrong  office,  id, 

filing  not  essential  to  complete  crime  of  pcrjary,  id, 

of  second  affidavit  on  concurrent  process,  iii.  219,  341.    See  Meme  Procesi. 
5.  Of  writ  of  Capioi  and  requidtes,  iii.  Sf3  to  391.    Sec  Mfsmt  Procefu 
writ  by  which  defendant  nrrested,  iii.  3'11 
by  whom  may  be  issued,  iii.  223,  341 
form  of.  Hi.  133,  341  to  343 
indorsement  on,  iii.  155,  t06,  341,  343 
form  of  indorsement,  iir.  16t,  f  44,  342,  343 
memoranda  and  warnings  on,  iii.  153,  903,  342,  343 
full  form  of  writ  with  warnings,  iii.  342 
king's  name  in,  iii.  164,  342 
diiection  to  sheriff,  iii.  185  to  190, 342 
non  omitias  clause  in,  iii.  190i,  342 
name  of  defendant,  iii.  165  to  174,  342 
his  residence,  iii.  174,  342 
addition  of  degree,  iii.  180, 342 
description  of  character,  iii.  182,  S42 
where  seferal  defendants,  iii.  183,  342 
mistakes  in,  iii.  231,  232,  n.  (o),  342 
form  of  action  in,  iii.  194  to  199,  342 
description  of  plaintiff,  iii.  181,  199,  200,  342 
direction  to  sheriff  and  defendant  and  what  each  is  required  to  do,  iii.  191, 

200  to  202,  342 
description  of  Court  in  which  defendant  to  put  in  bail,  iii.  342,  S93 
warning  to  defendant,  Iii.  201,  343 
direction  to  sheriff's  officer,  iii.  3^ 
signature  of  chief  justice  or  baron,  iii.  202,  343 
teste  of,  iii.  90,  202  to  205,  343 
signing  of,  iii.  222,  843 
scaling  of,  iii.  224,  343 
revealing  of,  iii.  223,  343 
itidorfcment  of  bail,  iii.  l.'»5,  343 
pr^ictlce  to  be  observed  in  filling  up  blanks  in,  iii.  343 
diffctioni  wlien  writ  issued  into  county  palatine,  iii.  185  to  190,  344 
indorsements  on  writ,  iii.  344 

1.  Of  sum  sworn  to,  iii.  160,  207,  344 

omission  of,  deemed  an  irregularity,  iii.  345,  207,  208,  212  to  215 

2.  Of  attorney's  name  and  place  of  abode,  iii.  208  to  211,  345 
in  absence  of,  officer  may  refuse  warrant,  iii.  211,  343 
when  plaintiff  proceeds  in  person,  id, 

requisites  to  be  observed  as  to,  iii.  208  to  212,  345 

3.  Of  debt  and  costs  claimed,  iii.  209,  212  to  215,  315 
consequences  of  omission,  ill.  212  to  215,  345 
indorsement  of  day  of  issuing,  no  longer  requisifo,  iii.  346 
pracipe  for  a  capias,  iii.  220,  346 

form  of,  iii.  221,  346 

reouisites  and  utility  of,  iii.  320,  n.  (c),  346 

defects  in,  when  material,  iii.  347 

6.  Practical  proceedings  on  issuing  capias,  iii.  222,  347 

of  signing  same,  id, 

7.  or  sealing  capias,  iii.  224,  347 

sealing  no  evidence  of  authenticity,  iii.  224,  225,  348 

examination  of  copies  of,  ill.  229  to  233,  347 
B.  Directions  to  officer  not  to  arrest  particular  defendant,  iii.  151,  348 

may  be  subscribed  or  indorsed  on  writ,  iii.  348 

form  of  order,  id. 

the  like  by  indorsement,  id, 
d<  Of  concurrent  original  writs  into  different  counties,  iii.  216,  217,  348 

T  2 
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proceedings  on  each,  iii.  217,  218 

rule  respecting,  iii.  160,  161 

DO  second  affidavit  necessary,  iii.  221 ,  349 

requisites  of  alias  and  pluries  writs,  iii.  217  to  219,  349 

10.  When  more  than  one  affidavit  of  debt  or  copy  to  be  filed,  ni.  349 
not  requisite  on  issuing  second  process,  iii.  219,  220,  349 
when  advisable  to  file  copy,  ii»;  219,  349,  350 

when  fresh  affidavit  advisable,  iii.  350 

11.  Of  obtaining  warrant  to  arrest,  id. 

practice  on  obtaining,  iii.  47, 350 

12.  Form  and  requisite  of  warrant,  iii.  351 

under  whose  seal,  id. 

to  whom  addressed,  id. 

form  of,  id. 

object  of,  iii.  362  ,  •  i   .  j 

variance  between,  and  writ  of  capiast  when  immatenal,  m. 

when  defendant  may  inspect,  id, 

13.  Delivery  of  warrant  and  writ  and  copies  to  officer,  td. 
within  what  lime  to  be  delivered,  iii.  352 

14.  Of  the  arrest  and  several  incidents,  iii.  353  ,    «  t^     ^  c-iq 

1.  Consequences  of  arresting  defendant  by  wrong  name,  id.,  3  Dowl.  678 
by  initial  or  omitted  christian  name,  iii.  165  to  174,  353 

when  may  support  action  for  false  imprisonment,  iii.  353 

or  be  discharged  out  of  custody  on  motion,  id,,  3  Dowl.  678 

duty  of  officer  on  arresting,  id. 

of  arresting  wrong  person,  iii.  354 

plaintiff  liable  to  action  of  trespass,  id. 

where  arrest  of  wrong  person  collusive,  id. 

discharge  of  defendant  on  ground  of  misnomer,  id.,  3  Dowl.  678 

Court  usually  impose  terms,  id, 

2.  Place  of  arrest,  id. 

must  be  within  the  county,  iJ. 
distiuction  between  arrest  and  serviceable  process,  id. 
exception  as  to  places  surrounded  by  another  county,  id. 
when  Court  will  interfere  to  discharge  defendant,  id. 

3.  Time  of  arrest,  iii.  1 10,  355 
may  be  at  any  hour,  id. 

Saturday  night  after  twelve  excepted,  id. 

must  not  be  on  Sunday,  Christmas-day  or  Good  Friday,  in.  356 

4.  Of  second  arrest,  id. 

allowed  if  undertaking  not  performed,  id. 
not  after  non^vros,  &c.  without  leave  of  a  judge,  id. 
6.  When  defendant  in  custody,  id. 
proceeding  by  writ  of  detainer,  id.    See  Detainer. 
when  in  King's  Bench  or  Fleet  Prison,  id. 
when  in  custody  of  sheriff,  id. 
distinction  between  these  cases,  iii,  356 
duty  of  officer  to  ascertain  that  first  process  was  legal,  id. 
his  liability,  if  illegal,  id. 
consequeuces  of  plaintiff  colluding  with  third  person,  id. 

6.  Mode  of  arrest,  and  what  amounts  to,  iii.  357 
no  right  to  handcuff  party,  id, 

unless  escape  attempted,  id. ;  i.  633,  n.  (i) 

7.  Duty  of  officer  thereupon,  iii.  357 

must  deliver  copy  of  writ  to  defendant,  iii.  342,  367 

consequences  of  omission,  iii.  243,  367 

no  amendment  of  copy  allowed,  iii.  357 

must  inform  defendant  that  he  may  go  to  house  of  a  friend  for  twenty-four 

hours,  iii.  358 
his  duty  in  case  defendant  ill,  id. 
may  return  ianguidus,  id. 
form  of  such  return,  iii.  249 
production  of  warrant  to  defendant,  iii.  358,  359 
consequences  of  refusal,  iii.  359 
must  indorse  on  writ  time  of  arrest,  iii.  244,  359 
consequences  of  neglect,  iii.  359 
15.  Of  extortion  on  arrest,  id. 

enactments  respecting,  iii.  369,  360 
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summary  remedy  for,  iii.  360 
when  application  must  be  made,  id, 

16.  Doty  of  officer  to  search  for  other  writs,  id. 
must  do  so  within  reasonable  time,  id, 
what  deemed  such,  id, 

coarse  to  avoid  temporary  detention,  iii.  361 

17.  Proper  conduct  of  defenifant  on  arrest,  id, 
demand  of  copy  and  inspection  of  warrant,  id, 
consequences  of  attempt  to  escape,  if  writ  regular,  id, 
when  writ  irregular,  ia, 

18.  The  several  legal  modes  of  obtaining  release,  iii.  362 

1*  By  deposit  of  sum  sworn  to  and  10/.  costs,  id, 

2.  By  executing  bail-bond  with  two  sureties,  id, 

3.  By  attorney's  undertaking,  &c«  id, 

consequences  of  discharging  defendant  without  requiring  one  of  tbe^e,  iii.  36  J 

19.  Of  ezecutine  a  bail-bond.    See  Bail-Bond, 
requisites  of,  iii.  363  to  366 

form  of,  iii.  364 

20.  Deposit  with  sheriff  in  lieu  of  bail,  iii.  366.    See  Bail. 

vrith  whom  to  be  deposited,  id, 
notice  accompanying  deposit,  id, 
piDoeedings  after  deposit,  iii.  367 

21.  Payment  into  Court  m  lieu  of  bail  above,  id.    See  Bail, 

22.  Attorney's  undertaking  to  put  in  bail,  id.    See  Bail, 

23.  Change  of  officer,  iii.  368 
when  advisable,  id, 
practice  objectionable,  id, 

of  defendant's  obtaining  release  from  imprisonmeDt,  id, 

24.  Proceedings  for  irregularities,  id, 
when  to  l^  taken,  id, 

should  be  at  earliest  opportunity,  id, 
consequences  of  delay,  iii.  369 

25.  Of  contradictory  affidavits  of  non-existence  of  debt,  id, 
when  Court  will  receive,  iii*  369,  370 

when  not,  iii.  369 

instances  of  Court  allowing  them,  iii.  370 

26.  Patting  in  bail  above,  &c.  iii.  370  to  386.    See  Bail. 

declaration  how  affected  by  process  of  capias,  iii.  386.     See  Declaration, 

proceedings  on  bail-bond,  iii.  387  to  391.    See  hail- Bond, 

proceedings  against  sheriff,  iii.  389  to  391 

proceedings  to  oullawiy  by  writ  of,  iii.  403 

torms  of  judgment  on  writ  of,  iv.  lOB  to  1 13.    See  Final  Judgment, 

CAPTAIN, 

of  vesaei  withholding  proper  food,  sailor  departing  not  guilty  of  desertion,  i.  74 

CAPTURES, 

remedies  for,  must  be  in  Prize  Court,  i.  2,  n.  (6),  818 

even  in  case  of  false  iinprisonment,  i.  818,  Holt,  C  N.  P.  113 
but  trusts  relating  to,  are  enforced  in  equity,  id. 
summary  proceedings  respecting,  under  lOOi.  tV. 
operation  of  statutes  of  limitation  in  cases  of,  i.  780 

CARNAL  KNOWLEDGE, 

of  female  children,  when  or  not  capital,  i.  40 

attempt  particularly  punishable,  9  U.  4,  c.  31,  s.  25,  t(/. 

CARRIERS 

present  liability  of,  11  G.  4  and  L  W.  4,  c.  68,  i.  488  to  492 

precautionary  measures  to  be  observed  by,  i.  486 

oecisions previous  to  11  G.  4  and  1  W.  4,  c.  68,  notices,  i.  486,  487 

forms  of  caniers'  notices  previous  to  11  G.  4,  c.  1,  s.  4,  i.  487 

present  mode  of  limiting  carriers'  liability,  i.  488 

express  special  contract  given  effect  to  by  act,  i.  490 

action  may  be  brought  against  one  proprietor  only,  id. 

no  plea  in  abatement  for  non-joinder  ot  others,  id, 

rates  of  carriage  of  gold  and  silver  coin,  jewellery,  &c.  id. 

form  of  notices  of  same,  id, 

have  not  a  general  lien  for  carriage  of  successive  packages,  i.  491 

ttolets  expressly  so  stipulated  and  customer  acquiesces,  id. 
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what  an  implied  acquiescence,  i.  492 
suggested  form  of  agreement  for  general  lien,  irf. 

CART  BOTE,  i.  260 

CASE,  ACTION  ON. 

how  far  plea  of  not  guilty  to  operate  in  actions  on  the  case,  iii.  727 
illustrative  instances,  id. 
form  of  judgment  in,  iv.  110. 

CASE.     See  also  Special  Case, 

special  statement  of,  may  be  compelled  by  mandamus  when  sessions  have  agreed 

that  there  should  be  one,  i.  793 
unless  it  appear  that  it  will  be  of  no  utility  to  state  it,  id. 
or  sessions  nave  not  agreed  to  state  one,  id. 
from  Court  of  Equity  for  opinion  of  Court  of  Law,  ii.  360 
right  of  Equity  Courts  to  send  one  how  qualified,  id. 
Privy  Council  has  no  right  to  send  for  opinion,  ii.  583 
how  to  be  sUted,  ii.  22,  23,  43 
opinions  on,  and  requisites,  ii.  43 

CASTING  LOTS, 

new  trial  where  verdict  given  by,  iv.  54 

CAT, 

when  not  protected  by  law,  i.  88 

CATCHING  BARGAINS, 

relief  in  equity  against,  i.  1 12,  n.  (/i),  456,  n.  (m),  826,  838.  639 

when  relieved  against  in  equity,  i.  458,  and  lae  113»  in  notes. 

in  case  of  weakness  of  intellect,  i.  826 

gross  inadequacy  of  price,  i.  838,  839 

mere  hard  bargain  not  sufficient  ground  of  relief,  i.  639 

when  at  law  by  giving  ouly  real  damages,  i.  458 

CATHOLICS, 

roust  be  married  by  same  forms  as  Protestants,  i.  56,  n.  (c) 

CATTLE.     See  Bull,  crueltif  to.    Com. 
injuries  to,  how  punished,  i.  137,  625 

CAITLEGATE, 

owner  of,  not  entitled  to  the  game^  i.  181 

CAUSE  OF  ACTION, 

statute  of  limitations  bow  construed,  i.  765,  766 
what,  and  how  to  ascertain  it,  ii.  46,  52,  53 
duty  of  attorney  to  ascertain,  ii.  52 

several  counts  on  not  allowed,  iii.  63,  479.     Sec  Declaration, 
affidavit  of,  before  arrest,  iii.  325,  331  to  341.    See  Affidavit,    Capiai» 
statement  of  in  affidavit  to  arrest,  iii.  334  to  337 
consequences  of  defect  in,  iii.  337 

CAUSE  LIST, 

who  may  interfere  with,  iii.  41 

CAVEAT, 

entry  of,  against  clerk  s  admission  as  au  attorney,  li.  12  (i 

entry  of,  in  Prerogative  Court,  to  prevent  grant  of  probate  or  lettcis  of  adminis- 
tration, ii«  502  j  iv.  139 
form  of,  id, 
proceedings  thereon,  ii.  503 ;  iv.  139 

CERTAINTY, 

what  requisite  in  contract,  i.  123 

when  want  of,  prevents  decree  for  s()eciiic  petfoiinaoce,  i.  828  to  831 

CERTIFICATE, 

of  master  of  regular  service  of  articled  c^erk,  ii.  II  g,  13,  14 

though  usual,  may  be  dispensed  with,  id. 

of  examiners  of  clerk's  fitness  to  be  udmitted,  ii.  14 

of  obtaining  certificate,  ii.  14  c 


ALL  TUB  S£VEN  PARTS,  S79 

CERTIFICATE— («»i««ti«d.) 
stamp  duty  Uieieon,  ii.  14  c. 
entry  of,  with  proper  officer,  ii.  14  (i 
coDMQuences  of  neglect,  id* 
annual  certificate  and  duty  thereon,  id, 
indemniw  acts  respecting,  ii.  15 
in  lieu  of  an  award,  nature  of,  ii.  112 

form  of,  ii.  114,  in  notes 
form  of  justices'  dismissal  of  information  for  an  assault  and  battery,  iii.  195.  Sec 

Seamen's  Wages, 
of  due  service  of  mariner,  ii.  534 
of  bankrupt  how  obtained,  ii.  566 

CERTIFICATE  OF  BANKRUPTCY.    See  Bankruptcy. 
cognovit  when  discharged  by,  iii.  667 

CERTIFICATE  OF  JUDGE.   See  Final  Judgment.    Pottea. 
forms  of,  for  costs,  iv.  12  to  28 
of  post^  for  immediate  execution,  iv.  95. 108 
eftct  of,  as  to  second  count,  iii.  458,  486 
must  be  before  final  judgment  when,  iii.  486 

CERTIFICATE  FOR  COSTS.    See  Costs. 

power  of  judges  to  certify  under  different  statutes,  iy.  18  to  28 
under  6  G.  4,  c.  60,  s.  34,  for  costs  of  special  jury,  iv.  19 

form  of  certificate,  iv.  20 
under  3  &  4  W.  4,  c.  42,  s.  32,  to  deprive  acquitted  defendant  of  costs,  iv.  20 

form  of  certificate,  iv.  21 
under  43  Eliz.  c  6,  s.  2,  that  sum  recovered  is  under  40s.  iv.  21 

form  of  such  certificate,  iv.  22 
under  22  &  23  Car.  2 « c.  9,  s.  136,  for  full  costs,  though  damages  under  40i.  iv.  22 

decisions  thereon,  iv.  22  to  24,  28 
under  8  &  9  W.  3.  c.  1 1,  s.  4,  that  trespass  was  wilful,  &c.  iv.  24 
under  28  G*  3,  c.  37,  s.24,  in  revenue  cases,  id. 
in  actions  against  justices  of  the  peace,  iv.  25 

under  7  &  8  G.  4,  c.  29  and  c.  30,  for  malicious  injuries  to  property,  id. 
on  11  G.  4  and  1  W.  4,  c.  70,  s.  38,  in  eiecioient,  iv.  26 
under  1  W.  4,  c.  7,  s.  2,  in  other  actions  for  speedy  execution,  £(g.  id. 
when  jury  may  find  verdict  for  more  costs  than  damages,  iv.  28. 

CERTinCATED  CONVEYANCER.    Sec  Conveyancer. 

CERTIORARI.    See  Justices  of  the  Peace. 

convictions  under  7  &  8  G.  4,  c.  29,  30,  not  to  be  removed  by,  ii.  139,  142 

in  general  lies  os  a  matter  of  right,  ii.  2  J  9 

untess  Uken  away  by  statute,  if.  219,  139,  142 

when  conviction  may  be  removed  by,  ii.  219,  220 

when  not,  ii.  139,  142 

conviction  under  9  G.  4,  c.  31,  not  removable,  ii.  134 

7&8G.4,  C.29,  ii.  139 

7  &  8  G.  4,  c.  30,  ii.  139, 142 

1&2W.  4.0.32.  ii.  139,  143 
course  to  pursue  when  certiorari  taken  away,  ii.  220 
within  what  time  to  be  moved  for,  ii.  221 
what  notice  required,  ii.  221 ,  222 
what  it  should  contain,  ii.  222 
who  must  sign  it,  id, 

aflfidavit  of  service  of  notice  must  be  made,  t^. 
how  to  be  intituled,  id, 
should  specify  grounds  of  objections,  ii.  223 
form  of  affidavit  of  service  of  notice  of  motion,  id. 

in  support  of  motion,  ii.  224 
pounds  on  which  Court  will  grant  or  refuse  application  for  certiorari,  id, 
jurisdiction  of  K.  B.  by  writ  of,  iL  353 
general  utility  of  writ  of,  ii.  353, 369, 372 
When  it  issues,  ii,  364,  369 
when  not,  id. 

remotes  ciiminal  charge  even  before  Indictment,  ii.  372 
provisions  of  5  W.  &  M.  c.  II,  respecting,  ii.  370 
other  enactments,  ii.  376 
to  remove  eonvictiims,  orders,  &c.  ii.  374 
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quere  what  remedy,  if  certiorari  takea  away,  ii.  376 
practice,  with  respect  to,  ii.  378 

removal  of  proceedings  before  comroiasioners  of  sewers,  ii.  379 
writ  of,  may  be  moved  for  in  Practice  Court,  iii.  16 

CESSER, 

form  of,  in  a  will,  i.  362 
utility  of,  i.  243,  note  * 

CESTUI  QUE  TRUST, 

should  not  employ  a  trustee  who  is  an  attorney,  ii.  17 
nor  should  he  act  as  such,  id, 

CHALLENGES  OF  JURORS, 
bill  of  exceptions  to,  iv.  3 

CHALLENGES  AND  FIGHTS,  i.  36 
defined  and  bow  punished,  i.  26 
how  prevented,  i.  36.  672,  674 
prize  fights,  duty  of  justices  and  peace  officers  to  prevent,  i.  36,  n.  (g),  673 

CHAMBERS, 

devise  of,  only  passes  life  estate,  i.  249,  250 

CHAMBERS,  JUDGE  AT.    See  Sumnwns. 
jurisdiction  of  single  judge  at,  iii.  4,  5,  19 
attendance  of  judge  at,  iii.  3 

1.  In  general,  iii.  19 

2.  At  common  law,  »/• 

probable  origin  of,  id, 
power  of,  in  term  or  vacation,  id, 
what  business  transacted  at,  id» 
bis  authority  to  make  orders,  id, 
considered  the  inceptive  act  of  Court,  id, 
when  be  should  not  make  an  order,  id. 
should  not,  unless  he  thinks  Court  would  ratify  it,  id, 
must  be  made  a  rule  of  Court  before  attachment,  id, 
party  disputing  may  apply  to  Court,  id, 
power  over  attomies,  in.  20 

when  may  order  attomies  to  pay  over  money  to  client,  id, 
when  a  single  judge  at  chambers  has  jurisdiction,  and  the  Court  m 
Banc  has  not,  id, 

3.  When  jurisdiction  to  be  resorted  to,  id, 

should  in  all  cases  where  judge  has  power,  id, 

or  application  to  Court  censured,  id, 

authority  by  statute,  id, 

as  under  annuity  act,  id, 

for  production  of  instrument,  id, 

or  take  copy  of  same,  id, 

in  other  ca.<ies,  t^. 

under  1  W.  4,  c.  7,  s.  1,  to  stay  execution  of  writ  of  inquiry,  id. 

under  2  W.  4,  c.  39,  s.  15,  to  compel  sheriff  in  vacation  to  make  return 

to  process,  id. 
in  cases  of  omissions  iu  writ,  copy,  or  indorsement,  iii.  21 
under  3  &  4  W.  4,  c.  42,  s.  17,  to  order  issues  under  201,  to  be  tried 

before  hheriflT,  id. 
or  to  postpone  trial,  id, 
what  jurisdiction  under  interpleader  act,  id, 
jurisdiction  increased  under  2  W.  4,  c.39,  id, 
may  impliedly  interfere  in  all  cases  of  irregularity,  id, 
application  should  be  immediate,  iii.  22 
or  may  be  too  late,  id, 

4.  Jurisdiction  in  matters  not  depending  in  his  own  Court,  id, 

enactment  of  11  G.  4  and  1  W.  4,  c.  70,  respecting,  id. 

may  make  orders  in  all  matters  where  a  single  judge  may  interfere,  iii. 

22,  23 
usual  in  term  to  apply  to  judge  of  Court  in  which  matter  depending, 

iii.  23 
in  cases  of  habeas  corpus,  id, 
in  vacation  may  bail  party  in  custody  on  mesne  process,  id. 
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and  now  may  at  any  time,  iii.  23 
could  not  in  vacation  quash  a  defendant's  demurrer,  id, 
but  may  when  sitting  in  Practice  Court,  iii.  24 
and  DOW  in  all  cases  of  frivolous  demuirer  under  Reg.  Gen.  Hil.  T. 
4  W.  4,  iii.  765,  756 

5.  When  a  single  judge  cannot  act  either  in  term  or  vacation,  id, 

could  not  when  jurisdiction  limited  by  statute,  iii.  24,  28. 

as  where  debtor  nas  been  in  custody  twelve  months  for  debt  under  20/. 

iii.  24 
application  must  be  to  full  Court,  id, 
cannot  compound  a  penal  action,  id, 
cannot  act  in  term  time  when  power  limited  to  vacation,  id, 
or  in  matters  relating  to  admission  of  attornies,  id, 
or  to  take  money  out  of  Court  when  paid  in  under  43  G.  3,  c.  46,  Si  2,  id, 

6.  Jurisdiction  at  chambers  during  the  terms,  iii.  25 

former  practice  as  to  attendance,  id, 

now  altered,  id, 

hours  of  attendance,  iii.  26,  27 

evening  attendance  discontinued,  iii.  25 

what  matters  decided  before  him,  iii.  25,  26 

when  he  will  refer  matter  to  full  Court,  iii.  26 

cannot  stay  proceedings  to  indefinite  time,  id, 

but  may  for  a  time,  id, 

as  until  the  next  term,  id, 

or  until  rule  nisi  applied  for,  id, 

7.  Hours  of  attendance  during  term  and  vacation,  iii.  27 

8.  Business  of  term  transferr^  to  a  judge  after  term,  id, 

what  business  usually  transferred,  id, 

only  such  as  justice  requires,  id, 

is  considered  matter  of  indulgence,  id. 

when  the  Court  will  not  direct  cause  to  be  shown  at  chambers,  iii.  27, 28 

will  not  when  party  guilty  of  laches,  iii.  28 

power  of  judge,  how  limited,  id, 

nas  same  power  over  costs  as  Court  has,  id, 

when  disallowed,  cannot  be  recovered,  id, 

9.  Judge's  power  at  chambers  to  allow  costs,  iii.  29  to  32.    See  CoiU, 

may  give  or  refuse  costs,  iii.  29 

decisions  in  respect  of,  id, 

principle  on  which  judge  has  power  over,  iii.  29,  30 

reasons  for  judge  having[  this  power,  iii.  29  to  31 

10.  When  a  judged  order  is  beyond  his  jurisdiction  or  improper,  how  to 

proceed,  iii.  32 
cannot  make  order  to  pay  debt  by  instalments,  id, 
if  he  do,  plaintiff  may  treat  same  as  a  nullity,  id, 
though  more  prudent  to  apply  to  Court,  id, 
when  obtained  by  misrepresentation,  iii.  33 
cannot  interfere  with  cause  list  of  another  judge,  id, 
or  direct  order  for  trial,  id, 
if  order  inadvertently  obtained  may  be  disregarded,  id, 

11.  Judge's  order,  how  enforced,  id, 

must  be  made  a  rule  of  Court  before  attachment,  id, 

when  may  be  made  a  rule  of  Court,  id, 

when  not  promptly  obeyed,  id. 

tubsequent  performance  will  not  purge  contempt,  id, 

12.  Motions  to  Court  to  set  aside  a  judge's  order,  id, 
when  final  and  cannot  be  set  aside,  id, 

when  not,  iii.  33,  34 

costs,  when  or  not  allowed  on  reversal,  iii.  34 

application  should  be  made  early,  id. 

if  acquiesced  in  cannot  be  set  aside,  id, 

delay  when  excused,  id, 

sufficient  objection  must  be  stated,  id, 

should  be  made  in  presence  of  judge  who  made  the  oider,  id, 

course  when  order  made  without  jurisdiction,  id, 

when  must  be  made  a  role  of  Court  before  moving,  id. 

propriety  of  order  cannot  be  impeached,  iii.  36 

costs,  when  allowed,  id, 

13.  What  orders  of  a  judge  conclusive  and  cannot  be  set  aside,  id. 
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are  not,  when  power  given  by  ntatate,  iii.  35 

unless  appetl  to  Court  albwetl,  id, 

under  lords'  act  is  final,  id. 

by  ittdge  of  assise  on  remanding  jprisooer,  id. 

under  interpleader  act  when  not  nnal,  id, 

over  attendments  in  pleading,  id, 

under  the  pleading  rules,  when,  id, 

CHANCELLOR.    See  Chancery,  C<mrt  of. 
common  law  jurisdiction  of,  ii.  405 
his  equitable  jurisdiction,  iL  407  to  435 
his  statutory  jurisdiction,  ii.  425 
specially  ddegated  jurisdiction  of,  ii.  426 
summary  of  subjects  of  jurisdiction  of,  ii.  439 
how  relieved  from  pressure  of  business,  ii.  441 

CHANCERY,  COURT  OF. 

I.  Common  law  jurisdiction  of,  ii.  308,  406,  406 
IL  Equitable  junsdiction  of,  ii.  407 
18  principally  in  cases  of,  id, 

1.  Mistakes  and  accidents,  ii,  408,  409 

2.  Accounts,  ii.  410 

3.  Fraud,  preventing  or  relieving  against,  ii.  41 1  to  421 

4.  Infants,  ii.  421 

5.  Specific  performance,  ii.  422 

6.  Trustees,  legacies  and  executors,  il.  423 

III.  Statutory  jurisdiction  of,  ii.  425 

IV.  Specially  uele|[ated  jurisdiction  of,  ii.  426 
principal  peculiarities  in  jurisdiction  of,  id, 
other  peculiarities,  ii.  428 

course  of  proceedings  in,  ii.  429 

are  formal  or  summary,  id, 

over  annuity  deeds,  ii.431 

arbitrations  and  awards,  id* 

against  solicitors,  ii.  432 

when  Court  has  no  jurisdiction,  ii.  433 

not  to  prevent  crimes,  id. 

not  over  marriage  or  alimony,  ii.  434 

except  in  certain  cases,  ii.  435 

when  not  over  wills,  id, 

not  if  remedy  be  at  law,  ii.  436 

unless  equity  jurisdiction  concurrent,  id. 

when  concurrent,  which  preferable,  ii.  437 

not  when  matter  infra  dignitatem,  ii.  439 

summary  of  equitable  junsdiction  of,  id. 

Chancellor  how  relieved  from  pressure  of  business,  ii.  441 

appeal  from,  is  to  House  of  Lords,  ii.  309. 

new  trials  on  issues  from,  iv.  82 

CHANGING  VENUE,  iii.  646  to  658.    See  Venue. 

CHAPEL,  i.  164. 

CHARACTER, 

description  of,  in  writ,  iii.  181. 
statement  of,  in  affidavit,  538.    See  Affidavit. 
denial  of,  must  be  pleaded  specially,  iii.  723 
ascertaining  character  of  witness,  iii.  843,  856 

CHARACTERS  OF  SERVANTS,  i.  78 

giving  of,  i.  78, 7  Bing.  105 
slander  of,  i.  78,  45,  46 

CHASE,  i.  222 

CHASTITY, 

solicitation  of,  how  pumshed  in  Ecclesiastical  Court,  ii.  478 


ALL  THB  fl£VEN  PARTS.  S83 

CHILD.     See  Children.   Parent  and  Child. 
religion  of,  when  trustees  disSgree  ts  to,  i.  69 
demand  of  restormlion  of,  i.  564 
form  of  demand,  i.  565 
lecaplioD  of,  by  parent  or  guardian,  when  allowed,  i.  639 

CHILDREN.    See  Parent  and  Child,  i.  61 

labour  of,  in  miUs  and  factories  regulated  by  3  &  4  Wm.  4,  c.  103,  i.  73 

carnal  knowledge  of  female  children,  i.  40 

cruelty  or  starving  of,  i.  34 

abduction  of  females  under  sixteen,  i.  40 

abduction  of  any  child,  or  child  stealing,  i.  40,  44 

parentis  control  over,  i.  64 

uoQations  to,  i.  65 

forms  of  donations  to,  i.  66 

form  of  cesser  in  a  will  in  case  of  insolvency,  i.  362,  363,  notes,  243 

father  compelled  to  maintain,  i.  65 

property  of,  i.  68 

CHOSES  IN  ACllON,  i.  99. 
defined,  i.  99 

distinction  between,  and  things  in  pouessioo,  id. 
injuries  to,  i.  140, 143 
civil,!.  140 
criminal,  i.  143, 144 

no  punishment  except  in  case  of  wills,  under  7  &  B  Geo.  4,  c.  30,  s.  24,  i.  144 
precautions  in  taking  or  purchasing  same,  i.  459,  460 
contracts  relating  to,  when  specifically  enforbed,  i.  857,  858 
assignee  of,  must  sue  in  name  of  obligor,  ii.  47 

CHRISTIAN  NAME.    See  Misnomer. 

statement  of,  and  consequences  of  mistake  in,  iii.  165 
affidavit  to  account  for  mistake  in,  iii.  166 

CHRISTMAS  DAY, 

when  time  in  rule,  &c.  expires  on,  iii.  110 

CHURCH,  CHAPEL,  AND  CHURCH-YARD,  i.  51,  164 
fixture  in,  when  protected,  i.  162 

CHURCH  AND  CHURCH-RATE, 

no  writ  of  mandamus  lies  to  compel  the  making  i  rate,  i.  793 

but  may  issue  under  10  Anae,  c.  11,  s.  21,  to  assemble  a  raeetiug  to  inquire  and 

agree  upon  one,  id. 
may  issue  to  justices  to  hear  complaint  for  non-payment  of  church-rale,  i.  795 
jurisdiction  of  Ecclesiastical  Court  over,  ii.  472 
proceedings  for  subtraction  of,  ii*  491  \  iv.  140, 160 
form  of  citation,  id. 
of  libel,  id* 

CHURCHWARDENS.    See  Mandamus. 

writ  of  mandamus  lies  to  swear  in  a  churchwarden,  i.  793 

but  not  to  elect  new  oses  in  one  instance,  id. 

though  granted  in  another,  id, 

but  lies  to  compel  production  of  his  accounts,  i.  id, 

jurisdiction  of  Ecclesiastical  Courts  over,  ii.  475 

CHURCHYARD,!.  51,  164. 

CIRCUIT.    SeeJNiii  Prius.     Trial. 
jurisdiction  of  judge  on,  iii.  3,  22,  41 
one  judge  remains  in  town  during,  iii.  22 
acts  by  five  several  authorities,  iit.  41 

1.  The  commission  of  the  peace,  id, 

2.  The  commission  of  oyer  and  terminer,  id, 

3.  Commission  of  gaol  delivery,  id, 

4.  Commission  of  assize,  iii.  41 

5.  Their  authority  at  nisi  prius,  id, 
enactments^respecting,  iii.  41  to  43 
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CIRCUIT— (contwttfd.) 

powera  of  judge  on  circtut  enlarged  by  1  Geo.  4,  c.  55,  s.  5.  iii.  42 

may  miJie  or^rs  though  cause  not  pending  in  his  own  court,  id. 

when  be  may  not,  id* 

may  not  after  cause  referred,  id. 

may  permit  amendments,  id.    See  Amendtnents, 

former  practice  as  to,  id. 

instances  of  amendments,  iii.  43 

discretionary  in  judge  to  permit,  id. 

if  refused,  no  appeal,  id, 

when  permitted,  party  complaining  may  apply  to  Court  in  banc,  id. 

decision  of  judge,  when  conclusive,  iii.  44 

Court  above  cannot  review  propriety  of  decision,  id. 

when  judse  should  permit  amendment,  id. 

practice  of  summons  and  order  on  circuit,  iii.  45 

similar  to  practice  in  town,  id, 

course  when  amendment  considerable,  id. 

authority  of  judge  to  order  instant  execution,  id. 

authority  in  cases  of  appeal,  where  justices  have  ordered  possession  of  deserted 

premises,  id. 
time  for  transacting  business  on,  iii.  98 
prisoner  may  be  brought  up  at,  under  compulsory  clause  in  Lords*  Act,  iii.  45 

CITATION.    See  EeeUtiaitieal  CourU. 

form  of,  in  Ecclesiastical  Coort  for  verbal  defamation,  ii.  486 

for  subtraction  of  tithes,  ii.  491 
other  forms  of,  ii.  472;  iv.  140, 151,  159.    See  EccUtiastical  CcurU. 
return  to,  when  to  be  made,  iv.  129 

CIVIL  MATTERS, 

jurisdiction  of  Court  of  King^s  Bench  over,  ii.  325 

CIVIL  TAKINGS, 

of  personal  property,  i.  130 
without  crime,  id, 
resistance  of,  i.  597, 598 
remedy  by  recaption,  i.  641 

CIVILITY.    SeeCourfw. 

expediency  of,  antecedent  to  litigation,  i.  439,  n.  (g),  561,  562,  862,  863 

CLAIM.    See  also  Continual  Claim. 

continual,  its  utility  abolished,  i.  278,  in  nole 

when  infra  dignitatem,  Court  of  Chancery  will  not  interfere,  ii.  439 

CLASSICAL  EDUCATION.    See  Education  of  ArlUUd  CUrkt. 
of  articled  clerks  considered,  ii.  5  b,  5d 
of  students  for  the  bar  coosideied,  ii.  38,  45 

CLERGY, 

limiution  of  claims  relating  to,  2  &  3  W.  4,  c.  71,  &c.  i.  100, 747 

CLERGYMAN, 

punishment  for  assaulting,  ii.  477 

punishment  of,  for  ecclesiastical  misconduct,  ii.  475,  476,  iv.  140,  157, 209 

CLERKS.    See  Mattgr  and  Strvant, 
dischaive  of,  i.  81 
embezz&ment  by,  i.  133,  134 

CLERKSHIP,  ARTICLES  OF.    See  Attorney  and  Solicitor. 
enactment  of  2  Geo.  2,  c.  23,  s.  5,  as  to,  ii.  5  h 
must  be  legally  admitted  attorney,  &c.  id, 
contract  must  be  in  writing,  id, 
to  serve  for  five  years,  id. 

exception  where  clerk  has  taken  degree  at  universities,  ii.  5  ft,  8  6 
need  not  be  under  seal,  id. 
though  usually  so,  id.  B  a 
must  not  be  antedated,  id, 
nor  executed  after  service  commenced,  id. 
statutes  silent  as  to  stipulations  in  articles,  id. 
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CLERKSHIP,  ARTICLES  OF— (fo»«tm<«d.) 
form  of  articles,  ii.  5  t. 

prudent  to  bind  for  more  than  five  years,  ii.  5  i 
snggrsted  clause,  ii.  6 

proviso,  that  at  expiration  of  five  years  clerk  may  depart  and  obtain  bis  admis- 
sion, id. 
in  case  of  wrongful  absence,  id, 
then  fresh  articles  requisite,  id. 
stamp  on  same,  ii.  7 

allowance  of  first  duty  by  Commisuoners  of  Stamps,  id, 
in  case  of  death,  &c.  of  master,  id, 
prudent  to  bind  for  six  years,  ii.  7,  7  a 
service  need  not  be  continuous,  ii.  7  a,  1 1  i 
covenants  by  and  on  behalf  of  clerk,  ii.  8 
requiring  surety  for  integrity  of  clerk,  ii.  8 
not  to  set  up  in  business  near  his  roaster,  ii.  8,  9 
or  conduct  buuness  for  master's  client,  id, 
or  for  parties  adverse  to  same,  ii.  8 
or  communicate  secrets  of  master  or  clients,  id, 
other  stipulations,  ii.  8  a 
contract  usually  under  seal,  id, 
general  terms  of  contract,  id, 

stipulation  for  service  to  a  barrister  or  special  |>leader  for  one  year,  ii.  8  d,  8  fr 
exceptions  dispensing  with  five  years'  service,  li.  6  ft,  8  6 
as  where  clerk  has  taken  a  degree  of  bachelor  of  arts  or  law  in  one  of  the  uni- 

veisities,  ii.  5  A,  8  6 
then  service  for  three  years  will  suffice,  ii.  5  ft,  8  6 
proviso  as  to  time  when  degree  taken,  ii.  8  6 
binding  must  be  hcndfid§  to  learn  the  law,  ii.  8  6 
and  not  merelv  to  secure  business,  ii.  9 
religious  worship  and  moral  conduct  of  clerk,  id, 
provision  in  case  it  should  be  impossible  or  inconvenient  that  articles  should 

continue,  id, 
proviso  for  salary  to  clerk,  id, 
or  pro»pective  partnership,  id, 

or  to  pay  widow,  &c  of  deceased  attorney  an  annuity,  id, 
stipulation  for  return  of  premium,  ii.  10 
Courts  would  compel  return,  id, 
as  to  bankruptcy  of  master,  id, 
the  stamp  duty  on  articles,  ii.  10  a 
enactment  of  55  Geo.  3,  c.  184,  respecting,  id. 
must  be  stnoned  before  engrossed,  id, 
exceptions,  id, 

indemnity  acts  curing  neglect,  id. 
duty  on,  considered  excessive,  ii.  10  6 
affidavit  of  execution  of  articles,  id, 
must  be  sworn  and  filed  within  six  months,  id^ 
requisites  of  such  affidavit,  id. 
memorandum  thereof,  ii.  10  c,  1 1  m 
inrolment  and  registry  of  articles,  ii.  10  c 
must  be  made  within  six  months  after  execution,  id, 
consequences  of  neglect,  ii.  10  c.  11m 
affidavit  of  payment  of  stamp  duties,  ii.  10  e, 
service  under  articles,  ii.  10  d 
binding  must  be  for  five  years,  id, 
enactment  of  2  Geo.  2,  c.  23,  respecting,  ii.  1 1 

of22  Geo.  2,  c.  46,  id. 
provisions  in  case  of  death  of  master,  id . 
of  leavins  off  practice,  id, 
of  canceling  contract  by  consent,  id. 
or  discharge  of  clerk  by  rule  of  Court,  id, 
or  determinaUon  of  articles  by  any  other  event,  id, 
affidavit  requisite  before  admission,  id, 
aervice  must  be  bandjide,  ii.  11  a 
and  to  master  named  in  articles,  id, 
must  be  no  confficting  duties,  id. 
most  be  under  immediate  control  of  master,  id. 
tervice  to  another  attorney  not  sufficient,  id, 
thoush  with  master's  consent,  id, 
nay  be  struck  off  the  rolls,  if  service  incomplete,  id. 
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CLERKSHIP,  ARTICLES  OY—(c(mtinu€d.) 
service  to  partners  in  a  firm  sufficient,  ii.  11  a 
nay  assist  another  attorney  at  extra  bours,  id, 
what  absence  allowed,  id,  13,  41 
serf  ke  to  agent  limited  to  one  year,  ii.  1 1  6 
where  senrice  bond  Jide,  Court  not  astule  in  construing  act,  id, 
what  excuse  may  dispense  with  actual  service,  id. 
)iow  clerk  should  be  employed  by  master,  ii.  lie 
of  common  placing,  &c.  ii.  11  d 
outline  of  subjects  to  be  studied,  id, 
of  the  affidavit  of  service,  ii.  11/ 
enactments  respecting,  id, 
forms  of  id, 

master's  certificate  of  clerk's  due  serviee,  ii.  11  ^,  13  r,  14 
how  far  essential,  ii.  1 1  ^ 
fprm  of,  id, 

form  of  affidavit  stating  master's  refusal,  id, 
affidavit  of  master's  signature  to  certificate,  ii.  11  g 
course  where  service  part  in  town  with  agent,  ii.  1 1  /i 
of  new  articles  to  make  up  full  time  of  service,  id, 
clerk  not  bound  to  serve  assignee  of  master,  id, 
new  contract,  when  necessary,  id, 
assignment  with  consent  not  sufficient,  id, 
enactments  respecting,  ii.  11  A,  11  i 
the  five  years  need  not  be  eoniecutive.  ii.  1 1 1 
form  of  assignment,  &c.  for  residue  of  term,  ii.  11  k 
stamp  on  new  articles,  ii.  II  / 
cancelling  articles  must  be  by  mutual  consent,  id 
or  by  rule  of  Court,  ii.  1 1  / 
in  case  of  bankruptcy  or  insolvency,  id, 
affidavit  of  execution  of  second  contract,  ii.  \\  m, 
filing  same,  id, 

officer's  memorandum  of  same,  id, 
inrolment  or  registry  of  same,  id, 
requisites  thereof,  id, 
consequences  of  neglect,  id. 

indemnity  acts,  protecting  against  consequences  of  neglect,  ii.  1 1  n 
loss  of  articles,  ii,  1 1  o 
when  cop^  of,  may  be  inrolled,  id, 
of  cancenmg  articles  of  clerkship,  id, 
when  Court  will  order  return  or  part  of  premium,  id, 
proceedings  to  obtain  admission,  ii.  12 
former  practice,  id, 
the  present  practice,  ii.  12  a 

CLIENT.    See  Attorney  and  Solicitor. 

conduct  and  interest  of,  considered,  ii.  16  to  84.    See  Attorney  and  Salieitor. 

when  affected  by  want  of  legal  qualification  of 'presumed  attorney,  ii.  15 

when  not,  ii.  16 

rules  for  client's  selection  of  an  attornev,  id, 

should  employ  experienced  solicitor,  id, 

but  principal  desiaeratum  hoiwurable  character ,  ii.  17 

purchaser  should  not  employ  vendor's  attorney,  id, 

solicitor,  &c.  should  not  be  concerned  against  party  who  had  once  been  his  client, 

ii.  18. 
if  he  does,  Court  of  Equity  would  restrain  him  from  communicating  confidential 

communications,  ii.  18,  20 
cannot  be  given  up  by  attorney  to  act  for  opposite  party,  ii.  18 
danger  of  leaving  deeds  of  clients  accessible  to  clerks,  id, 
expediency  of  stipulating  with  attorney  against  such  danger,  id. 
and  obtaining  a  guarantee,  id, 
should  give  a  written  retainer  for  his  own  sake,  ii.  19 
and  qualified  according  to  intention  of  party,  id, 
should  stipulate  for  due  care  in  ascertaming  title,  id. 
with  engagement  to  make  satisfaction  on  ditewerv  of  defect,  id. 
attorney  s  duty  in  obtaining  proper  securities  for,  li.  24,  25 
should  spontaneously  offer  advance  of  money  to  attorney,  &c.  ii.  27 
attorney  may  refuse  to  proceed  without  an  advance  of  money,  id. 
should  promptly  pay  at  end  of  suit,  id, 
unless  tnere  nas  been  negligence,  id. 
or  bills  of  costs  excessive,  id. 
then  he  should  tax  the  same,  id. 
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CLIENT— (continued.) 

when  not  taxable  should  tender  a  sufficient  tqm,  ii.  27 
when  illibend  to  tax  the  attornev*s  bill,  ii.  80 
should  be  taxed  within  the  montn,  id, 
attornevs,  and  liabilities,  ii.  32 

bound  by  solicitor  and  attorney's  consenting  at  nisi  prius  to  a  reference,  ii.  77. 
though  against  bis  expMH  proliibition,  id. 

jnveetdings  to  be  adopted  by  client  before  suit,  ii.  46  to  71.    See  fully  Preeeedings 
between,  ^c, 

CLOSE, 

term  defined,  i.  160 

how  described  in  pleading,  id. 

COGNOVIT.    See  Warrant  of  Attorney. 
jurisdiction  of  Courts  over,  ii.  333 

requisites  to  be  observed  when  signed  bv  a  prisoner,  ii.  335 
requiates  and  forms  of,  in  general,  ii.  333  to  337 
when  may  be  given,  iii  664 
proceedinga  therton,  id, 
preferable  to  a  ifvarrant  of  attorn«|^,  id. 
eotctmeata  respacting,  iii,  664, 665 
general  leeulations  respecting,  iii.  665,  666 
advantage  if  given  after  declaration,  iii.  665 
time  of  giving,  id 

terms  of,  when  payable  by  instalments,  iii.  666,  667  ^ 
full  form  of,  when  whole  debt  payable  ou  one  day,  iii.  666 
the  like  where  debt  payable  by  instalments,  iii.  667 
execution  to  issue  for  whole  on  one  default,  id, 
the  like  where  execution  to  issue  from  time  to  time  as  instalments  become  due,  id, 
defeazance  in,  iii.  667 
stamp  on,  iii.  668 
decisions  as  to,  id. 

must  be  filed  within  twenty-one  days,  iii.  669 
when  discharged  by  bankruptcy  and  certificate,  id, 

COLLISION  OF  SHIPS.    See  Ship, 

jurisdiction  of  Court  of  Admiralty  for,  ii.  513 
suits  for,  ii.  513,  535 

preferable  to  action  at  law  when,  ii.  514,  515 

COLONIAL  COURTS, 

bill  of  exceptions  may  be  tendered  in,  iv.  3 
the  like  of  demurrer  to  evidence,  iv.  3 

COMMENCEMENTS.   See  Declaration. 

of  declarations,  as  prescribed  by  Reg.  Gen.  M.  T.  3  Will.  IV.  iii.  454,  455,  459 

forms  of,  id. 

description  of  process  in,  iii.  466 

statements,  when  irregular,  id. 

how  to  be  objected  to,  iii.  461,  466 

number  of  parties,  iii.  183  to  185,466 

description  by  initials,  iii.  164  to  160,  4C4 

other  requisites  to  be  observed,  iii.  464  to  469 

of  pleas,  iii.  716.    See  Pleat. 

general  regulations  respecting,  iii.  716,  717 
of afiidavits.    See  Affidavit. 

requisites  of,  iii.  540 

omission  of  word  "  oath,**  when  defective,  id, 

COMMENCEMENT  OF  ACTION, 

preliminary  steps  to  be  observed  before,  iii.  114  to  189 
what  now  considered  commencement,  iii.  147,  169, 204,  332 
requisites  to  be  observed  to  save  statute  of  limitations,  ill.  406  to  408 

COMMISSION, 

when  attorney  may  charge  for,  ii.  32 

COMMISSION.    See  Boundaries, 
to  fix  boundaries,  i.  455,  456, 722 

COMMISSIONERS  OF  SEWERS, 
when  could  not  sue,  i.  239 
now  may,  i.  240 
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COMMISSION.    See  Evidence, 

to  examine  witnesses,  ii.  346,  421 
how  obtained  from  Court  of  Equity,  ii.  421 
enactments  respecting,  ii.  346,  347 
Scotland  not  a  foreign  part  as  to,  ii.  347 

COMMISSIONERS,  BANKRUPTCY.    See  Bankruptcy,  Ckfurt  of. 
appointment  of,  iL  642 

the  six  London,  form  the  two  Subdivision  Courts,  ii.  544 
oath  and  proceedings  of,  ii.  646 
appeal  from,  to  Court  of  Review,  ii.  549 

COMMISSION  OF  BANKRUPTCY, 

formal  commission  now  annulled  and  a  fiat  substituted,  ii.  541 

COMMISSIONERS. 

power  of,  to  swear  affidavits  when  suspended,  iii.  545 

COMMITMENT.    See  Justicet  of  the  Peace. 

should  strictly  pursue  the  conviction  upon  which  founded,  ii.  213 

deviation  from,  in  general  justice  liable  to  action  of  trespass  ii.  214 

but  this  now  aided  when  proceeding  under  9  Geo.  IV.  c.  31 ;  7  &  8  Geo.  IV. 

c.  29,  c.  30 ;  and  1  &  2  Will.  IV.  c.  32,  ii.  214 
must  be  in  writing,  t<^. 
and  not  verbal,  id, 
nor  for  an  unreasonable  time,  id, 
demand  of  penalty,  when  should  be  made  before  commitment,  id, 

COMMON  ASSAULT.    See  Assault  and  Battery. 

COMMON  COUNTS.    See  Declaration. 

Big,  Gen.  T.  T.  1  WUl.  IV.  affecting,  iii.  452,  453,  476 

COMMON  JURISDICllON, 
meaning  of  term,  iii.  22, 23 

COMMON  JURY.  See  Jury, 
time  of  summoning,  iii.  800. 
qualification  of,  iii.  795 

COMMON  PAPER, 

of  Practice  Court,  iii.  17 
how  disposed  of,  id. 

COMMON  PLACING,  ii.  Ud 

COMMON  PLEAS,  COURT  OF, 

coDstitution  and  jurisdiction  of,  iii.  382 
exclusive  jurisdiction  of,  over, 

real  actions,  ii.  382 

fines  and  recoveries,  ii.  383 

all  mixed  actions  excepting  ejectment,  id. 
exclusive  privilege  of  the  Serjeants  abolished,  ii.  385 
court  now  thrown  open,  id. 
jurisdiction  by  habeas  corpus,  ii.  386 
over  awards,  li.  387 
annuities,  id. 

mortgagees  and  tenants,  id. 
bail  bonds  and  replevin  bonds,  id. 
attornies  and  officers  of  Courts,  id. 
removal  of  proceedings  from  inferior  Courts,  ii.  38B 
has  no  jurisdiction  to  issue  a  mandamus,  ii.  389 
jurisdiction  in  prohibition,  ii.  355,  385 
not  over  crimes,  ii.  389 
number  of  judges  in,  iii.  5 
business  transacted  in,  iii.  6 
Practice  Court  of.    See  Practice  Court. 
prothonotariesof,  iii.38.    See  Ma«tfr.   Prothonotarv.  , 

COMMON,  RIGHT  OF.    See  Appendant. 
righUto,  i.2l0  to  214 
affected  by  2  &  3  Will.  IV.  c.  71,  i.  284  to  286 


ALL  THE  SEVEN  PARTS.  289 

COMMON,  RIGHT  OF— (coRfin»«2.) 
of  a  manor,  i.  167 

words  easential  in  case  of  eitinguishmeDt,  i.  156,  157,  210  to  214 
iDJariei  to,  in  general,  i.  394 
remedies  for  iDJuries  to,  i.  394  to  397 
operation  of  statute  of  limitaiioas  respecting,  i.  745,  758 
injuries  to,  how  abated,  i.  651,  652,  395 
2  &  3  Will.  IV.  c.  71.  limiting  rights  to,  i.  745 
twenty  years'  user,  effect  of,  i.  757 

COMMON  OF  FISHERY, 
defined,  i.  224 
remedy  for  injuries  to,  id, 
right  of,  how  claimed,  i.  225 

COMPANY,  • 

injunction  against,  to  compel  performance  of  works  in  least  injurious  manner, 

i.725 
when  mandamus  will  or  not  issue  to,  i.  789,  790, 799.  n.  (y) 
bill  for  specific  performance  against,  will  not  lie  unless  the  duty  and  rights  were 
mutual,  i.  827,  828 

COMPANIES, 

buUding  societies,  6  &  7  WiH.  IV.  c.  32 

COMPENSATIONS, 

10  a  widow  of  officer  killed,  i.  33 

for  batteries  and  wounds,  i.  38 

for  illegal  imprisonment,  i.  49 

when  a  purchaser  is  compellable  to  accept,  i.  842  to  844 

when  and  what  allowed  to  a  purchaser  for  deterioration,  &c.  i.  865,  868 

summary  proceedings  to  obtain,  ii.  127  to  251.     See  Jiiid'rrs  of  the  Peace* 

COMPLAINANT  OR  INFORMER, 

in  general  not  liable  if  acting  hon&fid$,  ii.  227 

but  is  if  acting  from  malice,  id. 

not  liable  for  errors  of  justice,  ii.  228 

COMPLAINT. «  See  Information. 

COMPOSITION,  DEEDS  OF,  ii.  61 

COMPOSITION  OF  TITHES, 
when  it  ceases,  i.  220 

COMPOUNDING  PENAL  ACTIONS, 
plaintiff  must  agree,  iii.  693 
approbation  of  Court  requisite,  id, 
cannot  be  before  plea,  id, 

COMPROMISE, 

when  legal,  of  a  public  offence,  i.  17  ;  ii.  58,  193, 194 ;  3  Bar.  &  Adol.  237 
when  may  be  by  an  executor,  i.  532 

COMPROMISES, 

duties  of  attornies  relating  to.ii.  24,  57,  58 

propriety  of  asking  for,  cooadered,  ii.  57 

duty  of  attorney  to  afford  opportunities  for,  id. 

how  to  conduct  negociation  tor,  ii.  24 

may  be  invited  on  both  sides,  ii.  58 

should  be  bond  fide  and  fairly  conducted,  id, 

costs  sometimes  affected  by,  id, 

b  criminal  cases,  i.  17  ;  ii.  68, 193, 194 

at  law,  where  several  claimants  all  roust  concur,  ii.  58 

different  rule  prevails  in  equity,  id, 

when  sufficient  for  majority  to  agree,  ii.  59 

enforced  in  equity,  ii.  58;  Atwood  v. ,  5  Russ.  Rep.  149  ;  Goodman  v.  Sayeri 

2  Jac.  &  Walk.  249 
family  arrangements  referred,  why,  ii.  58, 59 

agreements  of  compromise  enforced,  although  really  no  previous  liability,  id, 
money  paid  upon,  not  recoverable  back,  id, 
when  justices  may  interfere  to  effect,  ii.  193, 194 
enactments  in  this  respect,  id, 
when  parties  liable  for  compromising,  ii.  193 

VOL.  IV.  XJ 
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COMPULSORY  ARBITRATIONS,  i.  24,    See  Arbitration. 

COMPULSORY  WRIT, 

to  command  judge  to  sign  bill  of  exceptions,  &c.  iv.  2,  4,  9, 13 
to  witnesses  m  Ecclesiastical  Court,  iv.  137 

COMPUTATION  OF  TIME, 

how  month  calculated,  ii.  69, 147 

COMPUTE,  RULE  TO, 

when  may  be  obtained,  iii.  681 
showing  cause  against  same,  iii.  682,  683 

CONCEALMENT  OF  BIRTH, 
offence  of,  i.  36 

CONCEALMENTS, 

consequeBce  of,  in  equity,  i.  833,  637  to  839 

when  for  an  amicable  arrangement  there  should  be  none,  ii.  24 

liability  of  attorney,  proctor,  &c.  to  costs  in  cases  of,  ii.  26. 

CONCLUDING  SPEECH, 

of  counsel  at  nisi  prius,  iii,  909.    See  Trial, 

CONCLUSIONS, 
of  declarations, 

prescribed  form  of,  in  personal  actions,  iii.  472 

varies  in  particular  actions,  iii.  472,  473 
of  pleas  in  bar,  iii.  719 
of  replications,  iii.  744 

CONCURRENT  ACTIONS, 
staying  proceedings  in,  iii.  631 

CONCURRENT  WRITS, 

when  ptaintiflfmay  issue,  iii.  216,  269 

forms  of,  iii.  217 

what  costs  allowed  on,  iii.  259 

proceedings  thereon,  iii.  348 

when  more  than  one  affidavit  for,  requisite,  iii.  219, 220,  349 

CONCURRING  VERDICTS,  I 

new  trial  after,  iv.  76,  77  I 

CONDITION  PRECEDENT,  ; 

what  amounts  to,  i.  493  to  496  ' 
modes  of  performing  same,  i.  493 

sufficient  to  send  a  drq/t  of  intended  deed,  when,  &c.  i.  494,  496  ' 

when  even  that  is  dispensed  with,  i.  495  | 
notice  of  performance  of,  when  and  how,  i.  496 

CONDITIONS  OF  SALE.    See  AdverHsennnt.    Contract, 

of  an  estate,  i.  296  I 

what  not  a  material  misrepresentation  in,  i.  836  j 

CONDUCT  OF  WITNESS.    See  Witnett, 
directing  or  instructing  of,  iii.  846 

CONFESSION,  i 

matters  in,  must  be  pleaded  specially,  iii.  726 

CONFESSIONS.    See  Justiea  of  the  Peace, 
when  sufficient,  ii.  184 
defect  in  information,  when  not  aided  by,  id, 
recital  of,  in  conviction,  ii.  199 
how  to  be  stated  in  conviction,  ii.  198,  note  (/) 

CONFIDENCE, 

breach  of,  prevented  by  injunction,  i.  714,  436 

CONFIDENTIAL  COMMUNICATIONS.    See  Attarneu  and  SoUeitar,    Ciimt. 
how  far  Courts  prevent  attorney's  disclosure  of,  ii.  18,  20, 21  ;  i.  436^  714 
when  Court  of  Equity  will  restrain  from  being  communicated,  ii.  18,  20;  i.  136, 
714,  436 
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CONFIDENTIAL  COMMUNICATlONS-(wnlinfi«f.) 
attoroej,  &c.  cannot  be  compelled  to  disclose  tbeni,  ii.  20 
except  io  ceitain  cases,  id. 
as  woere  attorney  employed  for  both  parties,  ii.  21 

CONFIRMATION* 
convejrance  by,  i.  315 

CONFLICTING  AFHDAVITS, 

how  the  Court,  &c.  decide  upon,  ii.  369, 596 

CONFLICTING  EVIDENCE, 

new  trial,  when  not  granted  on  account  of,  iv.  52.    See  New  Trial, 

CONIES. 

how  protected,  i.  89 

when  may  or  not  be  killed,  i.  612 

CONJUGAL  RIGHTS, 

suits  for  restitution  of,  ii.  460, 487 

CONSENT, 

indorsement  of,  on  a  summons,  iii.  565 
staying  proceedings  by,  iii.  637 

CONSIDERATION, 

quantum  of,  when  immaterial,  i.  1 13 
Illegality  of,  id, 

CONSISTORY  COURT.    See  EceUsiastieal  Court. 
juiiidiction  of,  ii.  495 
appeal  from,  id, 
form  of  proceedings  in,  iv.  159,  &c. 

CONSOLIDATING  ACTIONS, 

when  Court  will  compel  plaintiff  to  consolidate,  iii.  643  to  646 

will  if  several  actions  uoneceuary,  iii.  643 

but  not  if  causes  of  action  accrued  at  different  times,  id, 

of  suspending  trial  of  more  than  one  action,  iii.  643  to  645 

of  entering  into  consolidation  rule,  iii.  644 

rule  binding  on  defebdants,  id, 

but  not  on  plaintiff,  id, 

terms  of  consolidation  rule,  id, 

consent  of  plaintiff,  when  necessary,  iii.  645 

rule  for,  when  allowed  to  be  opened,  id, 

when  to  be  modified,  id, 

when  Court  will  interfere  in  favour  of  a  defendant,  id. 

Gen.  Reg.  respecting,  as  to  costs,  id, 

form  of  judge's  order  to  stay  trial  of  several  actions,  id, 

CONSPIRACY, 

to  destroy  game  not  indictable,  i.  187, 409 

CONSTABLE.    See  Apprehemum. 
duty  to  prevent  prize  fight,  i.  673 
or  other  breach  of  peace,  i.  67t,  673 
duty  under  a  warrant,  i.  673 
protection  under  statute  of  limitations,  i.  771  to  774 
protected  by,  although  he  did  not  act  hon&fide,  i.  773 
mandamus  may  be  issued  to  compel  hearing  an  appeal  against  constable*s  account, 

i.  793 
but  only  when  majority  of  overseers  concurred  in  appeal,  id, 
special  constables,  appointment  of,  i.  672 
demand  of  copy  of  warrant,  ii.  61  ^ 
limitation  of  actions  against,  ii.  62 

CONSTRUCTION, 
ofawill,  i.  112,363 
of  a  deed,  i.  113,  114,117 

CONSULTATION. 

propriety  of,  before  trial,  iii.  864 

why  witnesses  should  uot  be  present  at,  iii.  865 

U  2 
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CONTEMPTS.    See  Attachment. 

punishroeDi  for,  before  privy  council,  ii.  679, 582 

iQ  not  api^ring,  &c.  after  citation,  ii.  582 

in  Ecclesiastical  Court,  see  2  &  3  Will.  4,  c.  93,  by  mistake  omitted  in  pages, 

ii.  482,  484,  485  ;  iv.  127 
to  bring  party  into,  in  the  King's  Bench,  &c.  original  rule  must  be  shown  to  him 

personally,  iii.  585 

CONTINUAL  CLAIM, 

no  longer  of  utility,  i.  278  a,  in  note 

when  not  sufficient  to  prevent  operation  of  statute  of  limitations,  i.  273 

CONTINUANCE, 

notice  of  trial  by,  iii.  778,  779 
form  of  notice,  iii.  779 

CONTINUED  WRIT, 

description  of  residence  in,  iii.  179 

requisites  to  be  observed  to  save  statute  of  limitations,  iii.  407 

CONTRACTS,  i.  112  to  130.    See  Agreement,     Injunction.    Specific  Performance. 
title  to  personalty  by,  i.  108,  112 

I.  General  rules  and  points, 

1.  Several  descriptions  of,  i.  112 

2.  Consideration  when  essential,  i.  113 

recitals  in,  utility  of,  id. 

3.  Peculiar  use  of  having  contract  of  record  or  under  seal,  i.  114 

4.  Proposals  for  a  contractiwhen  binding,  i.  114  to  116,  295 

5.  When  contract  must  be  signed,  i.  116,  117 

when  sale  of  growing  crops,  i.  93 

6.  When  equity  will  aid  want  of  written  contract  in  cases  of  fraud,  i.  117 

are  construed  at  law  as  in  equity,  id. 

7.  When  contract  may  be  collected  from  several  documents,  i.  118 

8.  All  proper  and  intended  terms  to  be  expressly  specified,  i.  118, 293, 294 

if  expressed  different  contract  cannot  be  implied,  i.  118 
when  Courts  will  not  supply  omissions  in,  2  Sim.  &  Stu.  420 ;  6  Vei. 
34 ;  1  Meriv.  15 

9.  Time  of  performance  when  material,  i.  120, 122 

what  not  a  contract  not  to  be  performed  witnin  a  year  under  statute  against 
frauds,!.  116,  n.  *,  293 

10.  Precautions  by  sureties  by  bond,  i.  82, 83,  122 

1 1.  Necessitjr  for  certainty  in  contracts,  i.  123 

12.  Mistakes  in  contracts  now  and  when  reformed  in  equity,  or  aided  at  law,  id. 

II.  Particular  contracts,  i.  124  to  130 

1.  Precautions  in  contracts  of  sale,  i.  125.    See  Vendor  and  Purekater, 

2.  Precautions  in  guarantees,  i.  82,  83,  120  to  129 

3.  Contracts  relating  to  bills,  &c.  i.  130 

when  Court  of  Equity  will  prevent  breach  by  injunction,  i.  141,  711  to 
714,  ch.  viii. 

when  equity  will  decree  specific  performance,  i.  141,  820  to  868,  ch.  x. 

necessary  certainty  in>  i.  123 
joint  and  several,  i.  121 
notice  of  rescinding,  i.  124 
seamen's  contracts,  construction  of,  id. 

of  loan,  enactment  of  3  &  4  Will.  4,  c.  98,  s.  7,  respecting,  i.  126 
of  indemnity,  what  they  should  stipulate  for,  i.  129 
relating  to  bills  of  exchange,  i.  130 

precautious  to  be  observed  in  cases  of,  i.  457, 458,  114  to  124 
mistakes  in,  when  aided  or  reformed,  i.  458 
conditions  precedent,  what,  in  cases  of,  i.  493 
when  a  notice  is  reauisite  in  cases  of,  i.  496 
when  a  request  or  demand  is  necessary  or  advisable,  i.  497 
delivery  of  proper  security  compelled,  i.  711) 
bleach  of  contract  prevented  by  injunction,  i.  71 1 

as  to  personal  property,  when,  i.  711  to  743 
as  to  xeal  property,  i.  713,  714 
injunctions  to  prevent  breach  of,  i.  704  to  731 
Specijie  performance  of,  when  or  not  decreed,  i.  820  to  868.    See  Spe^Jic  Per^ 

formauce, 
parties  roust  have  been  competent  to  contract,  i.  825  to  867 
mutually  binding  essential,  i.  827 
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must  have  been  certain  in  its  tenna  and  exoeptiona,  i.  828 

Ulegalitj  vitiates,  i.  831  . 

when  or  not  enforced,  i.  821  to  868.    See  Specific  Performance,  H 

part  performance,  operation  or,  i.  832 

what  not  a  contract  not  to  be  performed  in  a  year,  i.  116,  293 

ambigni^  when  or  not  explainable,  i.  120  to  122 

relating  to  bills  of  exchange,  i.  130 

diflicnU  sometimes  to  determine  who  to  be  defendant,  ii.  49 

of  the  jmrtiea  in  cases  of,  ii.  61 

of  nonjoinder  of  parties,  id, 

defects  of  former  law  remediedi  id, 

JQiiadiction  of  Courts  of  Admiralty  over,  ii.  517, 682 

CONTRACTION  OF  NAME, 
declaring  by,  iii.  460,  461 

CONTRADICTORY  AFFIDAVITS, 

when  allowed  to  dispute  existence  of  debt,  iii.  369, 696 

CONTRARY  VERDICTS, 
new  trial  after,  iv.  76,  77 

CONTRIBUTION, 

bills  for,  between  sureties,  ii.  303,  420 

when  preferable  to  proceed  in  equity  than  at  law,  ii.  303,  n.  {h) 

CONTUSIONS, 

le|^  definition  of,  i.  37 

CONVENTIONAL  PRACTICE, 
objections  to,  iii.  56 
condemned  by  Court,  id, 

CONVERSION.    See  Trover. 
when  constituted,  i.  666,  666 
demand  of  goods,  i.  666 

CONVEYANCE.     See  Deedt.    AHenation,     Vendor  aud  Purchaser. 
of  effects,  stock,  &c.  of  a  trader,  what  it  passes,  i.  89 
requisites  in  general,  i.  301 
premises,  description,  id. 
signature  and  s«ding,  i.  303 
several  kinds,  i.  306 
rules  as  to  choice  of,  i.  307 

when  advisable  to  introduce  repetition  of  grantiog  words,  i.  286 
in  fraud  of  creditors  void,  i.  330 
voluntary,  void  against  purchasers,  i.  332 
of  copyhold,  how  effected,  i.  232,  236 

CONVEYANCES.     See  Conveyance.     Deeds.     Alienation.     Vendor  and  Purchaier. 
by  infant,  feme  covert,  or  lunatic,  when  decreed  or  dispensed  with,  i.  816 

CONVEYANCER,  CERTIFICATED, 
of,  in  general,  ii.  34 

no  direct  recognition  of,  before  44  Geo.  3,  o.  98,  s.  14,  id. 
admitted  on  becoming  a  member  of  one  of  the  Inns  of  Court,  id. 
without  regard  to  qualification,  id. 
stamp  duty  on  certificate,  id. 
penalty  for  practising  without,  certificate,  ii.  34,  35 
provisions  of  63  Geo.  3,  c.  184,  respecting,  ii.  35 
when  duly-  licensed  may  sue  for  his  fees,  ii.  36 
without  delivery  of  bill  one  month  before  action,  id. 
bill  cannot  in  general  be  taxed,  id, 
unless  mixed  with  law  proceedings,  id, 

no  r^ulation  prescribing  course  of  study  or  examination,  ii.  37 
beyond  that  reposed  in  the  benchers  of  the  Inns  of  Court,  id. 

CONVEYING  WORDS. 

selection  of,  to  convey  interest,  i.  30t 

CONVICTIONS.    See  Juetices  of  the  Pettre.    Ctrtiorarii 
within  what  time  to  be  made,  i.  784,  785 
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mandamus  lies  to  compel  magistrates  to  set  out  evideBce  to,  i.  793 

not  to  enforce  con?iction  when  validity  doubtful  i«  794 

lies,  if  ooly  a  formal  defisct  ud«d  by  statate,  id. 
general  form  of,  prescribed  by  3  Geo.  4,  c.  33,  ii.  197, 198 
defects  in,  when  aided,  ii.  S09,  310  j    _j       • 

5  Geo.  3,  c.  19,  s.  1,  gives  power  to  sessions  to  amend  judgwMtJ  »d  orders  m 

matters  of  form,  ii.  3 1 1 
aided  by  3  Geo.  4,  c.  33,  s.  3,  in  defects  of  form  aftef  appearance,  id. 
fozm  of,  uoder  9  Geo.  4,  c.  31,  s.  37,  ii.  134 

shall  not  be  void  for  want  of  form,  id, 

or  removed  by  certiorari,  id* 
form  of,  under  7  &  8  Geo.  4,  c.  39,  ii.  138 

when  before  one  justice  party  may  appeal,  id, 

proceedings  on  appeal,  ii.  138, 139 

not  to  be  quashed  for  want  of  form,  ii.  139 

or  removed  by  certiorari,  id, 

to  be  returoed  to  the  quarter  sessions,  id, 

when  to  be  evidence  in  future  cases,  ii.  143 
form  of,  under  7  &  8  Geo.  4,  c.  30,  id, 

party  aggrieved  may  appeal,  id, 

not  to  Im  quashed  for  want  of  form,  id, 

or  be  removed  by  certiorari,  id, 

under  1  &  3  W.  4,  c.  33,  id, 
convictions  in  general,  id, 
proceedings  before  conviction  considered,  ii.  182 

when  it  must  be  before  two  justices,  ii.  183  .. 

when  it  would  be  quashed  on  account  of  justice  refusing  to  hear  evidence,  n,  189 
what  evidence  should  be  stated  in,  ii.  190 
what  it  should  contain,  ii.  196 
should  be  deliberate,  id, 
but  be  completed  with  due  expedition,  id, 
when  defendant  has  a  right  to  copy  of,  ii.  197 
when  justice  may  afterwards  draw  up  and  return  to  sessions  a  more/<w«iii  conifc- 

tion,  ii.  196, 197,  313 
but  not  so  as  to  an  order,  ii.  196 
should  be  returned  to  quarter  sessions,  id. 
when  justice  liable  for  neglect  in,  id, 
formal  parts  and  requisites  of,  id. 

in  what  respects  imperative,  consequences  of  deviatioo,  ii*  198 
recital  of  information  in,  id, 
usually  in  the  past  tense,  id, 
recital  of  appearance  and  defence,  ii.  199 
should  be  stated  according  to  (aictj  id. 
recital  of  confession,  id, 
recital  of  evidence,  id, 

mode  in  which  evidence  &hould  be  stated,  ii.  300 
evidence  of  each  witness  should  be  stated  separately',  id, 
and  in  precise  words  of  witness,  id, 
and  not  merely  the  lesnlt,  id, 

justice  refusing,  may  be  compelled  to  do  so  by  mandamus,  ii.  301 
how  defence  should  be  stated,  id, 
what  evidence  on  face  of  conviction  will  suffice,  ii.  30^ 
statement  of  adjudication,  ii.  303 
form  prescribed  in  3  Geo.  4,  c.  33,  ii^. 
must  appear  that  a  judgment  was  pronounced,  id. 
must  be  precise  and  certain,  id, 
when  it  should  negative  exceptions,  id. 
ivhat  statement  of  offence  necessary,  ii.  301 
or  of  defendant's  waiving  objections,  id, 
must  observe  certainty  in  stating  offence,  ii.  304,  305 
when  uncertainty  in  information  aided  by  conviction,  ii.  303 
statement  of  several  offences,  id, 
adjudication  as  to  forfeitures,  &c.  ii.  306 
as  to  costs,  ii.  307 
conclusion  of  conviction,  ii,  308 
the  date,  id, 
signing  and  seaUng,  id, 
when  under  particular  statutes,  ii.  309 
when  must  be  in  words  prescribed  by  statute,  idm 
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when  may  vary,  ii.  209 

defects  in,  when  tided,  ii.  909,  f  10 

amendment  of,  ii.  212 

of  enforcing  payment  under,  id. 

commitments  under,  ii.  213.    See  OmmUmaiit* 

i^peal  againit,  ii.  214.    See  Appeal. 

recognisance  to  prosecute  appeal,  ii.  215.    See  Recegnisanee, 

notice  of  appeal,  ii.  216.    fiee  Notice  of  ApptaL 

mandannis,  Ii.  217«    See  Mandamm, 

certiorari,  ii.  219, 374.    See  Certiorari, 

a  conviction  constitutes  a  conclusive  defence  in  an  acUon  for  malicious  prosecu- 
tion, ii.  214,  215.     Melior  r.  Baddely,  6  Gar.  &  P.  374 

wlien  conviction  by  justices  for  forcible  detainer  insufficient  for  not  stating  tbat 
entry  was  illegal,  ii.  238,  240 

COPARCENER.    See  Parcener. 
rights  and  liabilities  of,  i.  268,  272 

COPIES  OF  AFFIDAVITS.    See  Affidovii. 
delivery  of,  to  opponent,  when  proper,  iii.  551 
taking  of,  by  opponent,  id, 
delivery  of,  to  counsel  on  moving  rule  nisi,  iii.  67 1 
to  opponent  on  showing  cause,  iii.  589 

COPYUOLD.    SeeAdmisnon.    Admittance, 

is  now,  though  not  devised,  eqaitabU  assets  to  pay  debts,  3  &  4  Wm.  4,  c.  104, 

i.504 
tenure  by,  and  incidents,  i*  230  to  238 
distinction  between,  and  freehold,  id, 
subject  in  equity  to  debts  of  deceased  owner,  i.  235,  504 
corporeal  or  incorporeal  may  be  by,  i.  229  to  232 
votmg  in  respect  of,  i*  233 
when  lands  may  be  granted  by,  i.  232,  233 
freehold  in  lord  and  trustees  unnecessttfy,  i.  232 
subject  to  special  occupancy,  i*  233 
what  fine  payable,  id, 
fees  to  steward,  i.  233,  234 
mines,  lord  cannot  open  without  custom,  1.  234 
trees,  copyholder  can  cut  only  for  repairs,  id, 

lord  cannot  cut,  id, 
waste  even  permissive,  a  forfeiture,  id, 
Hcease  to  demise  for  more  than  a  year,  id. 
forfeiture  for  felony  only  during  life,  i.  235 
transfer  of,  id.    See  Surrender,    Pretentment.   Admittance* 
equitable  mortgage,  id* 
devise  of,  i.  236 
a  surrenderee  cannot  devise  before  admittance  so  as  to  pass  legal  intereftt,  i.  350, 

note  (s),  365 
but  an  heir  may,  though  he  die  before  admittance,  i«  350,  365 
seizure  quousque,  i.  236 
how  premises  described,  i.  237 
alienation  of,  i.  345 
surrender,  i.  347 
presentment,  i.  348 
admittance,  i.  349, 350 
enfranchisement  of,  i.  351 
devise  of,  i.  364 

an  heir  may  devise  before  admittance,  i.  350,  note  (s),  365 
mandamus  lies  to  lord  or  steward  to  compel  an  admission  to,  i.  794 
or  to  admit  a  purchaser,  id. 
or  a  devisee,  id, 
or  even  an  heir,  id, 
aandaaus  lies  to  iaspect  Court  tolls,  when  or  not,  i.  810 

N.  B. — The  Vice*ChanceUor's  decision  in  King  v.  Turner,  referred  to  in  vol.  i. 
305,  was,  on  22d  May,  1833,  overruled  by  Uie  Chanceltor,  who  agreed  with 
K.  B.  in  Right  v.  Bonh,  3  Bar.  &  Adol.  66^ 

COPY  OF  CONVICTION,    ^t  Justicet  of  the  Peace. 

conviction  should  be  returned  to  quarter  sessions,  ii.  197,  212 
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COPY  OF  CONVICTION— (canlimwd.) 

'when  defendant  has  a  right  to  copy»  ii.  197,  S12 

but  justices  may  afterwards  return  to  sessions  one  more  formal,  id, 

copy  OF  WARRANT, 

when  demand  of,  should  be  made,  ii.  61, 6t 
form  of  demand,  ii.  62 
when  unnecessary,  id. 

COPY  OF  WRIT.    See  Capias^  Dislringat,  Metne  Proeeu,  Summons. 
indorsement  of  service  of,  iii.  258 
service  of,  how  to  be  made,  iii.  260 
of  what  copy,  id. 
amendments  of,  iii.  261 
by  whom  to  be  served,  iii.  262 
irregalsriiies  in,  id* 
on  whom  to  be  served,  iii.  263 
time  of  service  of,  iii.  264t 
place  of  service  of,  iii.  265,  266 
mode  of  service  of,  iii.  266 
indorsement  of  day  of  service,  iii.  244,  87 1 
irregularities  in,  and  taking  advantage  of,  iii.  275 

COPYRIGHT,  i.  98.     See  vol.  i.  Analytical  Table.  I 

injuries  to  and  remedies  for,  i.  139,  and  note 

injunction  against  infringement  of,  i.  7 18  ! 

when  Court  of  Equity  will  interfere  to  protect,  i.  719  , 

dramatic  compositions,  id, 
lectures,  though  oral,  id, 

CORN  RENTS,  i.  229  i 

CORODIES,  i.  225  j 

CORONER, 

return  of,  to  writ  of  habeas  corpus  against  sheriflf,  iii.  27 
direction  of  writ  to,  iii.  187 


CORONER'S  INQUESTS,  | 

jurisdiction  of  King's  Bench  over,  ii.  374  ' 

CORPORATIONS, 

when  bound  by  Statute  of  Limitations,  2  &  3  Wm.  4,  c.  7 1 ,  i.  745 

when  have  no  goods,  K.  B.  will  compel  payment  of  public  rate,  (as  poor  rate,} 

by  mandamus,  i.  802  i 

so  a  corporation  in  case  of  clear  liability  may  be  by  mandamus  compelled  to  re-  | 

pair  bridge,  i.  790,  791,  note  (m) 
but  not  if  obligation  be  disputable,  i.  791 

when  mandamus  will  or  not  issue  to  a  trading  corporation,  i.  789,  790 
when  or  not  to  elect,  admit,  or  restore  officers,  i.  798 
issuing  writ  in  name  of,  iii.  169 
consequences  of  misdescription,  id. 
serving  writ  on,  iii.  263 

CORPOREAL  AND  INCORPOREAL  PROPERTY, 

distinguished,  i  150,  203  . 

titles  or  modes  of  acquiring  right  to,  i.  272.    See  TitUs* 

CORRECTION, 

of  children,  i.  64 

of  apprentices,  i.  71 

must  be  moderate,  i.  34,  35>  64,  71 

not  of  servants,  i.  73 

of  sai/ora,  when  allowed,  i.  173 ;  1  Cromp.  &  Jer.  291 

COSTS.    See  Attorney  and  Solicitor,    Costi  oftho  Day,    Judge*s  Ctrtijicate.    Inter* 
locuiory  Cost$. 
how  far  the  recovery  of,  is  to  be  considered  in  adopting  a  legal  remedy  in  gene- 
ral, i.  26 
danger  of  suing  for  small  damages,  i.  23,  n.  (d) 
treble,  how  calcolated,  i.  27 
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costs— (eonlinued,) 

on  sommary  proceedings  when  in  general  recoverable,  i.  S3,  note  (e) 

how  far  affected  by  precautionary  measuref,  i.  438,  439,  498,  499,  561,  562 

intended  mortgagee  to  provide  for  payment  of  expenses,  i.  467 

when  costs  in  equity  are  recoverable  at  law,  i.  498,  499 

when  allowed  to  an  executor  or  administrator,  i.  5S9  to  d3S,  558, 559 

an  executor  or  administrator  now  liable  for,  unless  otherwise  ordered,  i.  530, 555, 

and  under  3  &  4  Wm.  4,  c.  42,  s.  31,  i,  530,  note  (t) 

of  setting  off  judgments  and  costs  against  costs,  i.  669 

costs  relating  to  mandamus,  i.  807  to  810 

Court  will  refuse  writ  of  mandamus  to  levy  a  rate  for  costs,  unless  the  power  to 

award  them  be  clear,  i.  795 
costs  as  to  bill  for  specific  performance,  i.  861,  note  (y),  862,  863,  868 
when  attorney,  &c.  should  have  to  pay,  in  case  of  neglect,  ii.  23 
or  for  concealment  of  facts,  pending  a  negotiation,  ii.  24 
or  in  annuity  transactions,  ii.  32 
when  acquitted,  defendant  entitled  to,  ii.  51 
when  allowed  on  bills  of  discovery,  ii.  54 
will  be  given  where  demand  excessive,  ii.  57 
of  retaining  counsel,  when  allowed,  ii.  71,  72 
on  convictions,  ii.  207 
of  appeal,  ii.  217 

recognizance  to  pay,  on  motion  for  certiorari,  ii.  225 
defendant  not  entitled  to,  on  motion  for  certiorari,  id, 
but  is,  if  appeal  decided  in  his  favour,  ii.  226 
reason  for  this  distinction,  id, 
in  cases  of  forcible  entry  and  detainer,  ii.  241 
between  landlord  and  tenant,  when  no  sufficient  distress,  and  premises  deserted, 

ii.  242,  245 
in  cases  of  fraudulent  removal  to  avoid  distress,  ii.  246 
in  rases  of  excessive  charges  under  distress  warrant,  ii.  250 
attorney's  lien  now  preserved  in  all  the  Courts,  ii.  321 
of  election  petition  recoverable  summarily,  ii.  340 
in  Ecclesiastical  Courts,  ii.  485,  iv.  127.    See  EceUtiastical  Courts, 
in  bankruptcy  in  discretion  of  Court  of  Review,  ii.  544 
of  appeal  to  Privy  Council,  ii.  580 
in  House  of  Lords  discretionary,  ii.  599 
importance  of  judge's  decisions  as  to,  iii.  17,  18,  29 
showing  cause  at  chambers  against  attachment  for,  iii.  28 
judge  at  chambers  power  over,  iii.  28,  29,  31,  66 

Court  above  will  not  interfere  with  a  single  judge's  decision  as  to,  iii.  29,  31 
when  cannot  be  recovered,  iii.  28 
in  cases  of  irregularity,  iii.  31 
when  should  be  allowed,  id. 
reasons  for  allowance  of,  in  certain  cases,  id, 
when  refused  on  reversal  of  orders,  iii.  34,  35 
taxing  and  allowance  of,  by  master,  iii.  37 
sheriff  no  power  to  certify  when  debt  under  40«.  iii.  47 
when  judge  at  nisi  prius  cannot  certify  in  action  for  slander,  iii.  41 
allowance  of,  by  judges,  iii.  63 

omission  of  giving  day's  notice  of  intention  to  tax,  iii.  73 
disallowance  of,  when  discretionary,  iii.  76,  78 
refusal  of,  when  objection  trifling,  iii.  79,  80 
discretion  of  Court  over  interlocutory  costs,  iii.  31,  80 
liability  of  executor  to,  iii.  118,  126 
of  letter  before  action,  when  allowed,  iii.  134  to  137 
tender  of  debt  without  costs,  when  writ  irregular,  iii.  275 
payment  of  indorsed  debt  and  costs,  iii.  280 
of  preparing  declaration,  when  allowed,  iii.  440,  441 
of  application  to  strike  out  counts,  iii.  458 
on  issues  tried,  how  allowed,  iii.  476,  477 
Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  74,  respecting,  iii.  477 
rule,  how  qualified,  iii.  479 
power  of  judge  to  award,  on  summons,  iii.  567 
when  disoretionarj,  iii.  568 
when  imperative,  id. 

allowance  of,  when  notice  of  motion  given,  iii.  571 
when  rule  nisi  refused,  iii.  577 
praying  of,  in  rule  nisi,  iii.  582 
of  second  saromons  Tor  particulars  of  demand,  iii.  613 
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COSTS--(c<»j<in«cd.) 

claims  for,  under  Interpleader  Act,  when  allowed,  iii.  6'io,  6i6 
staying  proceeding*  until  security  for  coBts  giTen^iii.  633  to  637 ' 

or  until  coitB  of  former  action  paid,  iii,  636 
of  applications  to  change  venue,  iii.  656|  657 
of  demurrers,  iii.  764 
of  epecial  juries,  iii.  801,  809 
of  a  view,  iii.  803 

Proceedings  m  to,  efier  trial  and  verdict,  iv.  I A  to  S9 
praying  judge  to  reserve  a  point  affecting,  iv.  18 
certificate  under  6  G.  4,  c  50,  s«  34*  in  favour  of  a  trial  by  a  special  jury, 

iv.  19 
form  of  iucfa  certificate,  iv.  SO 
when  Uflually  granted,  id* 

certificate  to  deprive  acquitted  defendant  of  oosti,  id. 
form  of  iuch  certificate,  id, 

certificate  under  43  £liz.  c.  6,  s.  9,  that  sum  recovered  is  under  40f.  iv.  21 
form  thereof,  iv.  it 
certificate  under  23  &  23  Car.  2,  c.  9,  s.  136,  enabling  plaintiff  to  recover 

full  costs  though  damages  under  40s.  id, 
when  to  be  made,  id* 
in  what  cases,  iv.  22,  23 
decisions  respecting,  Iv.  22  to  24,  28 

certificate  under  8  &  9  W.  3,  c.  II,  s.  4,  that  trespass  was  wilful,  &c.  to  en- 
title plaintiff  to  full  costs,  tv.  24 
certificate  in  revenue  cases,  iv.  24,  25 
against  justices  of  the  peaoe,  iv.  25 
certificate  under  7  &  8  G.  4>  ccf  29,  SO,  that  judge  approved  of  action,  &c. 

to  deprive  plaintiff  of  costs,  id* 
ceriificate  for  immediate  eiecution  in  ^ectment  on  11  G.  4  &  1  W.  4,  c.  70, 

8.  38,  iv.  26 
the  like  under  1  W.  4,  c.  7,  s.  2,  in  other  actions,  id, 
ulien  jury  may  find  a  larger  sum  for  costs  than  damages,  iv.  28 
On  motions  for  netp  triais,  when  or  not  payable,  iv.  88  to  91.    See  New  TVta/. 
new  trial  granted  notwithstanding  attorney's  Ken  for,  iv.  34 
where  judge  misdirected,  iv.  40,  88 
where  verdict  against  evidence,  iv«  51, 88 
where  a  witness  absent,  iv«  57 
or  absence  of  material  document,  id, 
in  cases  of  mittake  in  evidence,  iv.  59 
neglect  of  attorney  to  deliver  briefs,  &c.  iv.  60, 71 
where  case  taken  as  undefended,  iv.  60,  61 
want  of  due  notice  of  trial,  iv.  67 
mistake  of  stamp,  iv.  71 
after  plea  in  abatement,  iv.  75 
where  trial  by  surprise,  tv,  81 
when  new  trial  as  to  single  point  only,  id, 
payment  of,  in  discretion  of  the  Court,  iv.  88 
on  setting  aside  nonsuit,  id, 
for  misconduct  of  jury,  id, 
verdict  contrary  to  law,  id, 
where  verdict  obtained  by  trick,  id, 
absence  of  witness  by  connivance  of  opponent,  id, 
on  ground  not  opened  at  first  trial,  iv,  89 
under  Reg.  Gen.  U.T.  2  W.  4,  c.  64#  id. 
where  defendant  does  not  proceed  to  second  trial,  id, 
where  costs  to  abide  the  *'  toent,'*  iv.  89,  90 
under  statutes  where  double  costs  given,  iv.  90 
on  payment  of  costs  of  former  trial,  id, 
costs  of  remanet  fees  by  whom  to  be  paid,  id» 
in  criminal  cases,  id, 
in  other  instances,  id. 
Observations  as  to,  and  statutes  relating  to  the  same,  }v#  100 
principle  on  which  costs  should  be  paid,  iv.  100,  "101 
what  should  be  considered  as  costs,  id. 
when  not  recoverable  at  common  law,  iv.  101 
statutes  first  giving  cost#,  id. 
restrictions  as  to  the  recovery  of  costs,  id, 
necessity  for  improving  law  of,  id,  ^ 

of  taxing  same  and  signiag  judgment,  iv«  JOS 
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COSTS  -^continued,) 

proceediogs  to  tax  costs,  iv.  103 
obtaining  allowance  of  increated  co»t>»,  id, 
form  of  affidavit  of  increased  costs,  id. 
notice  of  intention  to  tax,  iv.  104 
of  immediate  execution,  plaiuttflf  waiving  co^ts,  tv.  106 
when  proper  to  waive  costs,  iv.  106,  107 

forms  of  jadgments  for  debt  and  costs,  &c.  iv.  107  to  113    See  Final  Jvdg- 
menU    Judgments, 

COSl-S  OF  THE  DAY, 

for  not  proceeding  to  trial  according  to  notice,  ifi.  78^ 

general  regulations  respecting,  iii.  782,  783 

enactment  of  14  G.  9,  r.  17,  s.  5,  iii.  783 

shunld  be  moved  for  early,  id, 

how  allowed,  iii.  783 

motion  and  rale  for,  id. 

in  case  of  paupers,  id. 

COTTAGE, 

what  peiaes  bj  that  term,  1.  167,  168 

COUNSEL.    See  BarriHtr. 

duty  of  attorney  to  consult  with  client  as  to  retaining  of,  ii.  71 

should  retain  without  delay,  id, 

should  retain  such  as  would  be  certain  to  attend  place  of  trtal,  id. 

and  as  are  roost  experienced,  id, 

of  the  number  to  retain,  id, 

of  the  allowance  for,  in  taxing  costs,  id. 

general  retainer,  when  should  be  given,  ii.  73 

not  allowed  in  taxing,  id, 

bis  right  to  appear  in  summary  proceedings  before  justices,  ii.  186, 187 

influence  on  judges,  iii.  7 

taking  opinion  of,  iii.  131 

suggested  form  of  case  for  opinion  of,  iii.  133 

retainer  of,  id.    See  Retainer, 

statements  by,  iii.  535 

need  not  be  corroborated  on  oatb,  id, 
indorsements  by,  on  brief,  when  conclusive,  id. 
attendance  thereof  on  writ  of  inquiry,  iii.  679 
conduct  of,  on  moving  for  rule  nisi,  iii.  575 

on  making  rules  absolute,  iii.  593,  594 
delivery  of  briefs  to,  on  motions,  iii.  571,  589.     See  Brief, 
signature  of,  to  pleas,  when  or  not  necessary,  irr.  730 
staling  opinions  of,  in  brief,  it.  853 
duty  of,  on  trial  at  nisi  priits,  iii.  869,  936.    See  Trial, 
absence  or  neglect  of,  when  no  ground  for  new  trial,  iv.  71 
the  like  on  account  of  error  of,  iv.  73 

COUNSEL'S  OPINION, 

expediency  of  obtaining,  ii.  3,  n*  (a),  31,  33 
when  protects  attorney  from  liability,  id. 
not  so  if  case  improperly  stated,  td. 
or  too  general,  ii.  33,  33,  S3 
requisites  of  coonsers  opinion,  ii.  43, 44 

COUNTERMAND, 

of  notice  of  trial,  iii.  778,  779 

COUNTIES  PALATINE, 

writ  of  distringas  into,  iii.  313 
form  and  requisites  of,  id. 

COUNTS.    See  Declaratiom 

rule  avoiding  several  varying  counts,  iii.  64 
electing  on  which  to  take  a  verdict,  iii.  933 
striking  oaf  counts,  iii.  458,  597,  638 

COUNTRY  BAIL.    See  Baii. 

forms  of  affidavits  of  justification  •f,  iii.  383<  383 

COUNTRY  FIAT,  ii.  541.    Sec  Fiat, 
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COUNTY  COURT.    See  Courte. 

no  jurisdiction  over  trespasses,  ii.  S18 
bill  of  eiceptions  may  be  tendered  in,  iv.  3 
the  like  as  to  demurrers  to  evidence,  id, 

COURTESY.    See  Civility. 
estate  by,  i.  95t,  946 

eipediency  for  evincing,  i.  439,  note  (^),  561,  562,  862,  863 
in  applying  for  mandamus,  i.  807  to  810 
should  not  be  shown  to  opponent  at  expense  of  client,  ii.  25 

COURT  OF  EQUITY.    See  E^aty,  Court  of. 

COURT  OF  REVIEW.    See  Bankruptcy,  Court  of.    ileview,  Court  of. 
jurisdiction  of,  542 

analysis  of  1  &  2  W.  4,  c.  56,  respecting,  ii.  542  to  551 
rules  and  orders  of,  ii.  551  to  553 
constituted  a  Court  of  Law  and  Equity  and  of  Record,  ii.  543 

COURTS  OF  LAW.    See  CourU.    Juritdiction. 

will  not  stay  proceedings  on  ground  that  plaintiff  cannot  be  attached  by  injunction 

to  stay  proceedings  on  judgment,  i.  7 
will  not  directly  prevent  the  exercise  of  a  legal  right,  id. 
but  may  controul  same  when  justice  requires  it,  id, 
outline  of  jurisdiction  of  each  Court,  ii.  311 

is  either  formal  or  summary,  ii.  312 

or  by  appeal,  id. 

or  error,  id. 

controul  over  inferior  Courts,  ii.  314 

summary  proceedings  in,  when  sustainable,  ii.  312  to  314 

jurisdiction  of,  in  what  respects  co-extensive,  ii.  314 

exceptions  thereto,  ii.  314,  315 
officers  of,  rules  respecting,  ii.  315 
alteration  and  extension  of  jurisdiction  of,  ii.  319,  346 

recent  enactments  respecting,  id, 
option  to  sue  in,  how  influenced,  ii.  320  to  324 
cannot  con)pel  a  discovery,  ii.  348 
how  far  aids  the  jurisdiction  of  other  Courts,  ii.  350 

or  compels  them  to  act,  id. 

or  restrains  them  from  acting,  id, 

CO URTS.     See  Juritdiction, 

I.  Jurisdiction  of  the  superior  Courts  in  general,  ii.  301,  310 

division  of  and  utility  thereof,  ii.  302 

necessity  for  knowledge  of  practice  of  each,  id.   . 

judicious  choice  of,  important,  ii.  302, 320  to  324;  iii.  1  to  48 

reasons  for  divisions  of,  ii.  304 

appropriation  of  business  to  each,  id. 

attempts  of,  formerly,  to  extend  jurisdiction,  ii.  307 

consequences  of  wrongfully  assuming  it,  id. 

enumeration  of  superior  Courts  in  general,  ii.  3U8 }  iii.  2 

of  Courts  of  Law,  id. 

1.  The  King's  Bench,  id.    See  King's  Bench. 

2.  The  Common  Pleas,  id.    See  Common  Pleas. 

3.  Exchequer,  u{.    See  Exchequer, 

of  Courts  of  Equity,  id.    See  Equity,    Chancery. 

of  Ecclesiastical  or  Spiritual,  id.    See  Ecclesiastical  Courts, 

of  Court  of  Admiralty,  ii.  508.    See  Admiralty, 

of  Court  of  Priitf,  ii.  538.     See  Prize  Court, 

of  Court  of  Bankruptcy,  ii.  540.     See  Bankruptcy,  Court  of. 

of  Courto  of  Error  and  Appeal,  ii.  308,  568.    See  Error.     Appeal. 

enactment  of  1  W.  4,  c.  70,  s.  8,  respecting,  ii.  308 

of  Exchequer  Chambi*r,  id,  568 

of  Judicial  Committee  of  Privy  Council,  ii.  573 

of  Honse  of  Lords,  ii.  585 
principal  distinction  between  jurisdiction  of  each  Court,  ii.  310 

II.  Jurisdjctiou  and  practice  of  Courts  of  Law,  ii.  311 

outline  of  the  jurisdiction  of  each  Couit,  id. 
whether  formal  or  summary,  ii,  312 
by  way  of  appeal  or  error,  id. 
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COURTS— (eonlintifaj 

b^  controlling  inferior  Courts,  ii.  350 

or  in  aid  of,  id, 
snniraarj  procerdings,  when  sastainabic,  ii.  319 
co-citensive  jurisdiction  of  each  Court,  ii.  Si 4 

exceptions  thereto,  ii.  314,  315 

as  to  officen  and  attornies,  ii.  315 

rcTenoe  officers,  ii.  316 

officers  of  Courts  of  Equity,  ii.  317 

when  debt  or  damages  small,  ii.  318 
alterations  and  extension  of  jurisdiction  of,  ii.  319 

recent  enactments  respecting,  id, 
selection  of  particular  Court,  how  influenced,  ii.  3t0  to  3f  4 

III.  Jurisdiction  of  the  Court  of  King's  Bench,  ii.  3<4.     See  King*t  Bench. 

IV.  Of  the  Common  Pleas,  ii.  382.    See  Common  Pleat, 

V.  Of  the  Exdiequer  of  Pleas,  ii.  389.     See  Exchequer. 

YI.  Of  the  Court  of  Chancery  and  Chancellor,  ii.  405.    See  Chancery, 
YII.  Of  the  Master  of  the  Rolls,  ii.  443.    See  Master  cf  the  Rolh. 
VIII.  Of  the  Vice-Chanccllor,  ii.  446.     See  Viee-ChaneeUor. 
IX.  Of  the  Equity  side  of  Exchequer,  ii.  450.     See  Exchequer. 
X.  Of  tlie  Ecclesiastical  Courts,  ii.  454.    See  Eecleiiattical  Courts, 
XL  Of  the  Court  of  Admiralty,  ii.  508.     See  Admiralty. 

XII.  Of  the  Prise  Court,  ii.  538.     See  Prite  Court. 

XIII.  Of  the  Court  of  Bankruptcy,  ii.  540.     See  Bankruptcy. 

XIV.  Of  the  Courts  of  Error  and  Appeal,  ii.  567.    See  Error.    Appeal. 
in  whicli  to  proceed,  iii.  1  to  48 

enomeralion  of  jurisdiction  of,  iii.  t 

seal  of,  gives  authenticity  to  process,  iii.  4 

particular  proceedings  incident  to  each,  iii.  86 

difference  between  proceedings  in  Courts  of  Law  and  Equity,  iii.  87 

I.  .Tarisdiction  and  Practice  of  Court  in  Banc,  iii.  4  to  1 1 

1.  in  general,  iii.  4 

2.  what  acts  must  be  transacted  before  the  whole  Court,  iii,  5 

3.  what  relationship  or  interest  precludes  a  judge  from  acting,  iii.  9 

4.  consequences  of  judges  differing  iu  opinion,  iii.  10 

5.  limits  of  jurisdiction  of  judges,  iii.  11 

II.  Jurisdiction  of  one  judge  in  Practice  Court,  id. 
1.  creation  and  jurisdiction  of,  id. 

f.  where  holden,  iii.  15 

3.  operation  of  11  G.  4  and  1  W.  4,  c.  70,  as  to  the  Practice  Court,  id. 

4.  extent  of  jurisdiction  in  K.  B.  id. 

5.  common  and  peremptory  paper  of  this  Court,  iii.  17 

6.  limited  expediencv  of  this  Court,  id. 

III.  Jurisdiction  of  a  single  judge  at  chambers,  iii.  19 

1.  in  general,  iii.  17 

2.  thu  jurisdiction  at  Common  Law,  iii.  19 

3.  when  to  be  resorted  to,  iii.  20 

4.  when  Court  in  Banc  has  no  jurisdiction,  id. 

5.  when  he  may  act  in  matters  not  depending  in  his  own  Court,  iii.  22 

6.  when  he  cannot  act,  iii.  24 

7.  bis  jurisdiction  during  the  term,  id, 

8.  honrs  of  attendance  at  chambers,  iii.  27 

9.  business  of  terms  transferred  to  a  judge  after  term,  id. 

10.  his  power  as  to  costs,  iii.  29 

allowance  of,  in  certain  cases,  iii.  31 

11.  when  judge's  order  beyond  his  jurisdiction  or  improper,  how  to  act,  iii  32 

12.  his  order,  how  enforced,  iii.  33 

13.  motions  to  Court  to  set  aside  a  judge's  order,  id. 

14.  what  orders  conclusive  and  cannot  be  set  aside,  iii.  35 

IV.  Aothority  of  the  master  of  K.  B.,  of  proihonotary  of  C.  P.,  and  of  master 

of  Exchequer,  iii.  36 

1.  master  on  civil  side  of  K.  B.,  id. 

2.  of  Crown  Office,  iii.  38 

3.  prothonotaries  of  C.  P.,  id. 

4.  master  in  Exchequer,  iii.  39 

V.  Jurisdiction  of  a  judge  at  nisi  prius,  id. 

1.  in  Middlesex  and  London,  in  and  after  term,  id. 

2.  Court  or  single  judge  will  not  interfere  with  niri  priu0  cause  list,  iii.  41 

3.  his  power  on  the  circuit,  id. 
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COURTS— (contiRUtfd.) 

amend  menu  oa  the  circuit,  iii.  49 
summons  and  order  on  the  circuil,  iii.  45 
Vr.  Jurisdiction  of  sheriffs  and  (heir  deputiM,  iii.  46 
their  power  as  judicial  ofiicers,  iii.  46 
mast  appoint  a  depotj*  with  an  office  in  Jx»ndon,  iii.  47 
notification  of  appointment  of  sheriff*  iii.  48 
transfer  of  procesa  and  prisoners,  i</. 
functions  of,  executed  by  deputy,  id» 
tendering  bill  of  exceptions  ln,if.  1  to  15 
demurring  to  evidence  in,  iv.  15  to  17 

COURTS  BARON, 

wlien  for  (he  benefit  of  suitors  mandamus  lies  to  enforce  the  holding  of,  i.  794 

and  this  even  to  the  place  of  holding,  id, 

writ  issues  to  compel  the  holding  of  a  copyhold  court,  i.  795 

bill  of  exceptions  may  be  tendered  in,  iv.  3 

the  like  of  demurrers  to  evidence,  id, 

COURTS,  INFERIOR, 
mandamus  to,  i.  795 

COURT  ROLLS.    See  Co/nfhold. 

mandamus  for  the  lord  of  a  manor  against  steward  to  compel  delivery  of,  1.  79t 

or  for  (he  judge  of  a  court  against  officer,  id, 

inspection  of,  will  be  enforced  by  mandamus,  i.  810,  811 ;  iii.  619, 690 

but  not  where  party  applying  claims  the  poutuion,  id, 

COURT  YARDS,  i.  176 

COURTSHIP, 

presents  made  during,  when  recoverable  back,  i.  .^7 

COVENANTS.    See  Contraett.    Conv§!fane$t,    Dtedi,   Speeijie  Perf&rmanet. 

expediency  of,  preliminary  to  actual  conveyance,  i.  293 

what  covenant  does  not  run  with  land,  i.  SOO,  319, 319 

what  are  in  gross,  i.  319 

to  stand  seised  to  uses,  i.  314 

for  title  and  quiet  enjoyment,  i.  341  to  345 

what  should  be  in  a  lease,  i.  345 

a  good  form  referred  to,  i.  313,  note  (p) 

when  breach  of,  ground  for  refusing  specific  perfoimance,  i.  845 

action  for  breach  of,  limited  to  twenty  years,  i.  769. 

in  articles  of  clerkship,  ii.  5  i,  &c.     See  Atinm§y  and  Solicitor, 

on  part  of  master  for  return  of  premium  to  articled  clerk  in  event  of  death,  ii.  9, 
10 

or  other  determination  of  service  before  end  of  term,  id, 

or  to  pay  a  salary  to  clerk,  ii.  9 

or  that  at  the  end  of  term  he  shall  be  taken  into  partnership,  id, 

to  pay  widow  of  deceased  attorney  an  annuity,  id,  Camdter  t.  Candler,  1  Ja- 
cob's Rep.  931 

that  derk  snail  not  practise  within  reasonable  distance,  ii.  9 

or  accept  business  from  his  master's  clients,  id, 

or  do  any  thing  to  prejudice  his  master,  id, 

plea  of  non  est  factum  in,  iii.  796 

form  of  judgment  in,  iv.  109.    See  Filial  Judgment, 

COWS.    SeeAnimab,   Harm, 

stealing  of,  no  longer  punishable  capitally,  i.  139 

CREDITORS, 

convevances  in  fraud  of,  contrary  to  13  Elia.  c.  5,  t.  330 

when  Dound  by  deed,  i.  303 

of  every  description  now  to  be  paid  in  equity  out  of  freehold  and  copyhold  of 

deceased  debtor,  3  &  4  Wm.  4,  c.  104,  i.  534 
to  prevent  a  preference  by  an  executor,  should  file  a  bill  in  equity  when,  i.  545 
obtaining  letters  of  administration  by,  after  citing  neit  of  kio,  iv.  137,  138, 146. 
See  Eeel€$iaUkal  Coart, 
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CREEKS,  i.  197 


CRIMES, 

prevention  of,  by  private  indiTiduals.    See  I)$ftne€»    ReiUUma, 

prevention  of  daelt,  i.  674 

prevention  of,  bj  lonatica,  i.  670 

by  justices  and  peace  officers,  i.  672,  673.    See  Juttieet, 

bat  no  other  preventive  process  at  law,  id, 

nor  will  injunction  issue  to  prevent  libel  or  crime  except  for  infant,  i.  697 

inspection  of  documents  not  enforced  against  party  in  case  of,  i.  81 1,  n.  (k) 

Court  of  Common  Pleas  has  no  jurisdiction  over,  ii»  389 

nor  has  the  Exchequer,  ii.  403 

except  collaterally,  id. 

Court  of  Chancery  exeicisM  no  jarisdietion  even  to  prtTtnt,  ii.  433 

objection  to  witness  on  account  of  conviction  for,  iii.  810 

CRIMINAL  CASES, 

jurisdiction  of  King's  Bench  over,  ii.  361  to  367 

CoBomon  Pleas  has  no  jurisdiction  over,  ii.  389 

nor  has  the  Exchequer,  ii,  403 

except  collaterally,  id. 

Court  of  Chancery  no  jurisdiction,  ii.  433 

when  new  trial  allowed  in,  iv.  79,  80 

CRIMINAL  CQNVERSATION, 

what  evidence  admissible  in  cases  of,  L  63,  64 
new  trial  where  damages  excessive,  iv.  64,  65 
action  for,  improper  to  refer,  ii.  75,  76 
except  husband  has  no  intention  to  seek  a  divorce,  ii.  76 
with  master's  wife.  Court  will  not  compel  attorney  to  aaaign  over  articles  of 
clerkship,  ii.  14 

CRIMINAL  INFORMATION, 

against  magistrate  must  be  moved  for  in  first  term,  i.  738,  785 

when  must  be  moved  against  other  person,  i.  785,  786 

when  preferable  to  move  for,  in  cases  of  libel  or  slander,  i.  47 

jurisdiction  of  K.  B.  by,  ii.  363 

notice  of  motion  for,  iii.  534 

practice  as  to  moving  for,  id. 

CRIMINAL  INJURIES. 

distinguished  as  Felonies,  Misdemeanors  and  Offences,  i.l4 

remedies  and  punishments  in  general,  i.  28  to  31 

preventive  remedies  for,  id, 

to  the  person  in  general,  ch.  ii.  per  totum,  i.  3i  to  83 

to  personal  property  in  general,  ch.  iii.  per  Mum,  i.  84  to  145, more  particularly, 

130  to  144 
to  real  property  in  general,  ch.  iv  per  tatttm,  i.  145  to  41 3 
to  land,  i.  181 
more  particularly,  i.  400  to  413 

CRIMINAL  PROCEEDINGS. 

improper  to  refer  in  cases  of,  ii.  76 

unless  by  consent  of  Court,  id, 

compromise  of,  ii.  193,  194 

reference  to  arbitration  of,  not  affected  by  9  &  10  W.  3,  c.  t5,  ii.  79,  80 

CRIMINAL  TAKINGS, 

of  personal  property,  i.  131 

CROPS,  i.  91,  93.    See  Emblementt, 

CROSS  ACTION, 

when  proper  to  bring,  iii.  659,  660 

when  to  defend,  iii.  660 

when  plea  of  set-off  preferable,  id. 

setting  off  judgments  in,  id« 

costs  of  respective  attoniies  in,  how  to  be  paid,  id, 

when  Court  will  not  stay  proceedings  in,  iii.  661 

CROSS  DEMAND, 

when  proper  to  defend  action  on  account  of,  iii.  659,  660 
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CUOSS  DEMAND-(rontmucd.) 
when  may  be  set  off,  iii.  660,  661 
bringing  crotB  action  for,  iii.  660 
slaying  execution  until  action  for,  tried,  id, 

CROSS  EXAMINATION  OF  WITNESSES,  iu.  897.     See  Trial, 

CROSS  UBELS, 

aie  not  admissible  in  mitigation,  i.  44,  n.  (s) 

CROWN  OFFICE, 

master  of,  his  daty,  iii.  38 

CROWN  PROPERTY, 

equity  side  of  Exchequer  has  exclusive  jurisdiction  in  cases  of,  ii«  463 

CRUELTY.    See  Child. 
to  infant,  &c*  i.  34 
to  animals,  3  Geo.  4,  c.  71,  L  137 
formeriy  did  not  extend  to  bull-baiting,  id, 
now  otherwise,  id, 

temble,  anj  malicious  injuiy  now  within  7  &  8  Geo.  4,  c.  SO,  s.  24,  as  unneces- 
sarily injuring  a  dog,  i.  137,  685 
divorce  on  account  of,  ii.  489, 461.    See  Eeclesiattieal  Ccurtt, 
proceedings  for,  by  wife,  ii.  469 

CUJUS  EST  SOLUM  EJUS  EST  USQUE  AD  CCELUM,  i.l80 

CUM  PERTINENTIIS, 

import  of  these  words,  i.  157,  n. 

CURIA  CLAUDENDA.    See  Fences, 
writ  of,  i.  8f0,  195 
abolished  after  31  Dec.  1834»  i.  195,  8«0 

CURTESY, 

estate  by,  i.  859,  846 

CURTILAGE,  i.  175 
defined,  id, 
limited,  id, 
but  still  a  higher  offence  to  steal  within,  i.  176 

CUSTODY, 

defendant  in,  judge  may  bail  in  vacation,  iii.  83 
detainer  of  defendant  when  in,  iii.  355.    See  Detainer, 

CUSTOM, 

title  by,  to  personalty,  i.  103 

title  to  incorporeal  property  by,  i.  888  to  886 

what  good  and  what  length  of  user  established,  id, 

effect  of  8  &  3  Wm.  4,  c.  71,  upon,  i.  885,  886 

twenty  years  sufficient,  id, 

twenty  years  uninterrupted  enjoyment  evidence  of,  i.  757 

enactment  of  8  &  3  Wm.  4,  c.  71,  as  to  what  length  of  enjoyment  shall  perfect 

right,  i.  745, 764,  note  (y) 
when  the  king,  ecclesiastical  person,  and  corporation  bound,  i.  745,  746 
objections  to  validity  of,  when  set  out  in  issue,  no  ground  of  motion  for  a  new 

trial,  iv.  67 
unless  issue  be  a  feigned  issue,  iv.  67 

CUSTOMS  AND  EXCISE, 

jurisdiction  of  Exchequer  over,  ii.  401 

provisions  of  acts  as  respects  notice  of  action,  ii.  68 

certificate  for  costs  in  actions  respecting,  iv.  85.    See  Cottt, 

CUSTOM-HOUSE  OFFICER, 

limitation  of  action  against,  three  lunar  months,  i.  743,  n.  (n),  788 

DAMAGE  FEASANT, 

when  or  not  advisable  to  distrain,  i.  656 

who  may  distrain  damage  feasant,  id, 

should  first  ascertain  whether  distress  justifiable,  i.  657 
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DAMAGE  FEASANT— («m/iflufd.) 

cattle  must  be  taken  in  act  of  doing  damage,  i.  657 
cannot  be  impounded  after  tender  of  amends,  i.  658 
must  not  be  beaten  or  worked,  &c.  i.  659 
notice  to  owner  of  distreaa  damage  feasant,  id, 

DAMAGE,  ILLEGAL, -TO  GOODS, 
remedies  for,  i.  135 

DAMAGES.    See  Interest, 

when  amount  to  be  recovered  increased  by  precauiionaT3f  measures,  i.  438,  561 

treble,  how  calculated,  i.  27 

wilful  or  malicious,  not  exceeding  5/.  to  personal  property,  when  poniBhable 

summarily,  i.  136.  407,  408 
to  real  property,  i.  id. 
when  stipulated,  or  a  penalty,  i.  872 
for  torts  and  trespasses  to  property  recoverable  from  executor  or  administrator, 

i.770 
assessment  of,  before  sheriff,  iii.  47 
ascertaining,  on  writ  of  inquiry,  iii.  675 
certificate  of  judge  to  deprive  plaintiff  or  defendant  of  costs  when  verdict  under 

40f.  iT.  18  to  28.     See  CotU, 
when  jury  mav  find  verdict  for  more  costs  than  damages,  iv.  28 
motions  in  reduction  of,  iv.  27. 
to  allow  set-off  against,  id. 

new  trial  in  general  not  granted  if  under  20/.  iv.  50,  73.  74.     See  Ntw  TriaL 
otherwise  in  questions  of  permanent  right,  &c.  iv.  73,  74 
when  granted  because  excessive,  iv.  63 

DAMAGES,  TREBLE, 
how  calculated,  i.  27 

DAMAGES,  WILFUL, 

to  personal  property,  when  recoverable  Bommaiily,  i.  136,  407,  408 
to  real  property,  id.  406 

DAMS  AND  FISHPONDS,  i.  193 

DANGER, 

notice  to  be  giren  of  danger  in  a  close,  i.  453,  603  to  605 

of  a  ferocious  dog  being  in  a  yard,  id. 

of  a  bull,  do.  i.  605 

of  a  Tessel  sunk  in  a  river,  i.  453 

DANGEROUS  WEAPON, 

not  to  be  used  in  defence,  &c.  i*  587,  588,  594,  602 

DATE  OF  WRIT, 

requisites  of,  in  writ,  when  issued,  iii.  152,  202 

of  process,  commencement  of  action,  iii.  152,  159,  204 

statement  of,  in  issue,  iii.  464 

not  necessary  in  declaration,  id. 

DAUGHTER, 

notice  not  to  tnist,  i.  442 
debauching  of,  i.  63 

DAY, 

when  constraed  exclusively  of  the  first  day,  i.  774, 775 

when  exclusive  of  last  day,  id, 

when  or  not  excluded,  iii.  109 

Reg.  Gen.  Hil.  Term,  2  W,  4,  respecting,  iii.  110 

service  of  process  at  any  hour  of,  id. 

fraction  of,  important  to  calculate,  iii.  1 10,  111 

hour  of,  essential  to  ascertain,  iii.  110 

service  of  rules,  &c.  limited  to  nine  o'clock,  id. 

DEAD  BODY, 

stealing  of,  a  misdemeanor,  i.  52 

burial  of,  i.  50 

mandamus  to  compel  burial,  i.  806 

VOL.  IV.  X 
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DEAD  LANGUAGES, 

a  knowledge  of,  essential  before  clerk  articled,  ii>  5  b 

DEATH, 

no  groand  for  refusing  to  accept  lease,  &o.  i*  846  to  848 

alteration  in  law  of  actio  personalU  moritur,  &c.  i.  5S0,  770 

bill  of  discovery  lies  to  discover  death  of  a  patty  if  doabted  ^  ii.  55 

provisions  of  6  Anne,  c.  18,  to  discover,  id. 

entry  of,  on  record,  iii.  701,  804,  805 

new  trial  after,  of  defendant  or  plaintiff,  iv.  81.    See  Nenf  TriaL 

punishment  of,  now  rare,  i.  ^9,  n.  (q) 

DE  BENE  ESSE, 

declaring  on  serviceable  process  impliedly  abolished,  iii.  f96,  458 

on  bailable  process,  when,  iii.  439, 495 

consequences  of.  not  declaring  de  bene  eue,  when  plaintiff  might  have  done  so, 

iii.  440 
plaintiff  should  declare  so,  when  admissible,  iii.  441 
difference  when  delivered,  and  when  filed,  iii.  44S 
notice  to  plead,  iii.  449 

DE  BONIS  ASPORTATIS, 

in  action  for,  how  far  plea  of  not  gnilty  operates,  iit.  7t8. 

DEBT.    See  Executors. 

funeral  and  testamentary,  i.  360 

charged  on  real  property,  id. 

all  debts  ore  now  to  be  satisfied  out  of  freehold  and  copyhold,  though  not  de* 

vised,  3  &  4  Wm.  4,  c.  104,  i.  534 
^hcn  no  remedy  in  superior  Court,  ii.  318 
when  small.  Courts  of  Equity  refuse  to  interfere,  ii.  439 
proof  of,  to  obtain  fiat,  ii.  555,  56-h 

forms  of  afiidavit,  ii.  556.    See  Forms, 
of  proof  of,  ii.  565.     See  Forms. 
judge  at  chambers  cannot  give  defendant  time  to  pay,  ili»  28,  39 
when  under  tOl.  sheriff's  jurisdiction,  iii.  47 
tender  of,  when  writ  irregular,  iii.  275 
payment  of,  and  costs,  iii.  280 

affidavit  of,  and  requisites,  iii.  324  to  341.    See  Capias. 
forms  of  postea  in  debt,  iv.  95 
of  judgment  in,  iv.  108,  109.    See  Final  Judgment. 

DEBT  AND  COSTS.    See  CognovU.    CosU, 

indorsement  of  amount  of,  on  writ,  iii.  73,  74,  160,  207,  212,  344 

form  of  indorsement,  iii.  S12,  )?58 

omission  of  on  writ,  when  a  defect,  iii.  74, 207,  208,  213,  345 

instances  of  amendment  of,  iii.  213  to  215 

tender  of  debt,  when  writ  irregular,  iii.  275 

payment  of,  within  four  days,  iii.  280 

offering  to  pay  debt  and  costs  to  time  of  offer,  iii.  281 

consequences  of  refusal  of  offer,  id. 

when  Court  will  sta^  action  on  payment  of,  iii.  660,  661 

giving  time  to  pay,  iii.  66S 

DEBT,  AFFIDAVIT  OF.    See  Affidavit.    Capias, 
objection  too,  when  to  be  taken,  iii.  515  to  517 

DEBT,  PLEA  OF, 

plea  of  nil  debet  in  actions  of,  abolished,  iii.  726 

DECEIT. 

in  giving  character  of  servant  when  actionable^  i.  78,  79,  7  Bing.  105 
when  pecuniary  penalty,  i.  79 

in  contract  of  sale,  case  the  proper  remedy,  i.  142,  nota  (d) 
no  action  on  verbal  misrepresentation  of  credit  of  a  person,  9  Geo.  4,  c  14,  i. 
140,  142,  nolte  (g) 

DECISIONS  OF  JUDGES,  ^ 

pronounced  in  term  time,  iii.  8,  9 
consequences  of  difference  iu,  iii.  10 
course  pursued,  id, 
usually  given  seriatim,  iii,  17 
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DECISIONS  OF  JUDGES— (conliiiu^rf.) 

in  Banc  preferred  tothoie  of  a  single  judge,  iii*  55 
cnrrent  of,  give  effect  to  practice,  id. 
conaequencet  of  contrary  decisionss  iii.  67 

DECLARATION  BY  EXECUTORS, 
of  account  of  assets  by  ezectttor,  i.  518 
oath  in  support  of,  id, 

DECLARATION.    See  Second  Counti.     Irregularitiet, 
I.  Instructions  for,  iii.  429  to  431 

duty  of  professional  person,  on  obtaining,  iii.  4f  9 
should  be  full  and  in  writing,  iii.  499,  490,  45« 
as  well  to  plaintiff's  cause  of  action  as  to  expected  defence,  iii.  429 
two  important  objects  to  be  kept  in  view  by  attorney,  iii.  4S0 
1,  Not  to  be  satisBed  with  mere  statement  of  client,  id. 
should  Inquire  into  accuracy  of  statement,  iii.  430 
and  whether  evidence  sufficient,  id* 
of  obtaining  further  instructions  when  requisite,  id. 
consequences  of  neglect,  id* 

of  leaving  copies  Instead  of  original  documents,  iii.  4S9 
t.  To  examine  declaration  after  drawn,  iii.  490 
that  same  is  properly  drawn,  id, 
and  does  not  contain  too  many  counts,  id, 
his  duty  in  case  of  doubt,  id, 
II.  Knowledge  of  pleading,  why  essential  to  an  attorney,  iii.  431,  432 
knowledge  of,  saves  client  expense,  iii.  481 
secures  accuracy  in  the  pleadings,  id. 
qualifies  him  to  draw  declarations  in  certain  cases,  id. 
in  cases  of  doubt  to  suggest  alterations,  id. 
success  of  action  often  depends  on,  id, 
when  should  be  settled  bv  counsel  or  pleader,  id. 
when  conference  advisable,  iii*  432 

III.  Of  enfordng  inspection,  and  copy  of  document  to  prepare  declaratioo,  iii. 

433  to  436 
formerly  bill  of  discovery  requisite^  iii.  433 
sometimes  is  so  now,  id, 
enforced  by  order  of  a  judge,  id, 
the  like  to  have  same  stamped,  iii.  433,  435 
production  of,  on  trial,  iii.  433 
this  without  terms  being  imposed,  id, 
instances  of  applications,  iii.  433,  434 
requisites  to  be  observed  before  applying,  iii.  434 
affidavit  to  ground  application  for,  t^. 
requisites  of  affidavit*  iii.  434,  435 
form  of,  Iii.  434 

of  writing  letter  requesting  inspection,  id, 
affidavit  need  not  state  form  of  action,  iii.  435 
thouf;h  advisable  to  show  that  it  is  justly  sustainable,  id, 
application  to  be  to  judge  at  chambers,  td, 
on  his  refusal  may  apply  to  Court,  iii.  435 
costs,  when  allowed,  td. 
form  of  summons  to  produce,  &c.  td. 

IV.  Time  of  declaring,  iii.  436 
of  declaring  in  general,  id, 

difference  between  Courts  of  Law  and  Equity  in  this  respect  td. 
of  Ecclesiastical  Courts,  id. 

1.  How  soon  formerly  and  at  present  plaintiff  may  declare,  iii.  437 

may  as  soon  as  rules  of  practice  permit,  td. 
formerly  defendant  must  have  appeared,  id. 
cannot  declare  de  bene  esse  on  serviceable  process,  id, 
on  bailable  may,  iii.  437,  438 

2.  Practice  of  declaring  de  bene  esse  on  servicQable  process  impliedly 

abolished,  iii.  438 
enactments  respcctlne,  id, 
now  confined  to  bailable  process,  id, 
filing  or  delivering  declaration  on  serviceable  process,  td. 
must  be  absolutely  and  not  conditionally,  td. 
delivery  of,  before  appearance,  a  nullity,  iii.  439 

X  2 
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time  for  appearancei  iii.  439 

3.  Declaring  de  bene  esse  on  bailable  process,  iii*  4S7  to  439 

effect  of  Reg.  Gen.  M.  T.  3  W.  4,  r.  1 1,  iu.  439 

declaration  may  be  filed  on  ninth  day  after  arrest,  id, 

must  not  be  defiyered,  id, 

when  several  defendants  and  some  not  arrested,  iii.  440 

of  declaring  absolutely  before  appearance  or  bail  above,  id, 

consequences  of  not  declaring  de  bene  esse  when  plaintiff  might 

have  done  so,  id, 
when  irregular  to  do  so,  id, 
what  a  waiver  of  irregularity,  id, 
what  a  waiver  of  justification  of  bail,  id, 

4.  Unless  debt  and  costs  paid  within  four  days,  iii.  440, 4U 

plaintiff  may  jn-epare  declaration,  iii.  441 
costs  of  preparing  same,  when  allowed,  id, 
when  charges  of  drawing  same  allowed,  id, 

5.  Should  declare  de  bene  esse  when  admissible,  id, 

bail-bond  or  attachment  will  then  stand  as  security,  id, 

6.  When  declaration  de  bene  esse  becomes  absolute,  iii.  4-1% 

does  if  bail  put  in  and  perfected,  id, 

consequences  of  defendant's  neglecting  to  do  so,  id, 

course  of  proceeding  by  plaintiff,  id, 

7.  Difference  in  form  of  proceeding  when  delivered  or  filed  de  bene 

esse,  id, 
form  of  declaration  the  same,  id, 
of  notice  to  plead,  &c.  when  filed  de  bene  esse,  id* 
when  delivered  conditionally,  id. 

8.  Cannot  be  delivered  or  filed  between  10  Aug.  and  24  Oct  id, 

enactments  respecting,  id, 

other  excepted  days,  iii.  442,  4i3 

9.  Hour  of  the  day  when  may  be  delivered,  iii.  443 

should  be  beiore  nine  at  night,  id, 
delivery  after  that  hour  irregular,  id, 
though  not  a  nullity,  id, 
10.  Within  what  time  plaintiff  must  declare,  id» 
consequences  of  neglect,  id, 
of  signing  judgment  of  non  pros,  id, 
when  may  be  signed,  id, 

what  time  plaintiff  has  to  declare  in,  iii.  443,  444 
declaring  against  prisoners,  iii.  444 
Reg.  Gen.  of  T.  T.  3  W.  4,  reg.  1,  respecting,  id, 
neglect  to,  when  prisoner  entitled  to  discharge,  id, 

11.  Time  for  declaring  how  calculated,  iii.  444,  445 

calculated  from  execution  of  writ,  iii.  444 

12.  If  no  judgment  of  non  pros  signed,  iii*  445,  416 
plaintiff  may  then  declare  within  a  year,  iii.  445 

to  be  computed  from  day  of  service  or  arrest,  iii.  445,  AA6 

applies  to  quare  impedit,  iii.  445 

unless  further  time  to  declare  obtained,  id, 

year,  how  computed,  id. 

delivery  of,  after  an  injunction,  iii.  446 

13.  Obtaining  further  time  to  declare,  id, 
when  he  should  apply  for,  id, 

how  to  apply,  iii,  446,  447 
service  of  rule  for,  iii.  447 
of  obtaining  further  time,  id, 
cannot  be  obtained  against  a  prisoner,  id, 

when  one  of  several  defendants  has  not  been  served  or  arrested,  id, 
form  of  rule  for  time  to  declare,  id, 
V.  Proceedings  to  compel  plaintiff  to  declare,  iii.  448 

1 .  When  no  rule  to  compel  declaration  necessary,  id* 

is  necessary  if  action  removed  from  inferior  Court,  id, 
obtaining  rule  to  declare  peremptorily,  id, 
absolute  in  first  instance,  id, 

2.  Written  demand  of,  when  necessary,  id, 

when  may  be  made,  id» 
propriety  of  making,  iii.  449 

3.  Form  of  demand  of  declaration,  iii.  448 

4.  Of  signing  judgment  of  non  pros,  iii.  449 
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when  may  be  signed,  iii.  449 
in  case  of  several  defendants,  id, 

may  be  after  expiration  of  four  days  from  written  demand  of  de- 
claration, id. 
unless  plaintiff  obtain  further  time,  id* 
defendant  must  have  appeared,  id. 
cannot  be  signed  if  declaration  in  fact  delivered,  iiL  450 
though  attorney  incompetent  to  act,  id, 
5.  Of  setting  aside  judgment  of  non  pros,  id, 
when  C^urt  will  set  it  aside,  id. 
requisite  of  affidavit,  id, 
VI.  Of  the  dedan^tion  itself,  id, 

how  affected  b^  recent  statutes  and  rules,  id. 

do  not  alter  prior  established  principles,  id. 

altered,  in  what  respect,  id. 

non-observance  of  rules  merely  an  irregularity,  iii.  451 

cannot  be  taken  advantage  of  by  demurrer,  id. 

is  now  to  be  more  concise  than  formerly,  id. 

statement  of  process  in,  id, 

1.  Chronological  statement  of  recent  statutes  and  rules»  id. 

1.  Of  Reg.  Gen.  T.  T.  I  W.  4,  iii.  461,  452 

limits  the  length  of  declaration,  iii.  452 
prescribes  new  forms  of,  in  certain  cases,  id. 
cases  enumerated,  iii.  452,  453 

2.  Of  Hil.  T.  2  W.  4,  reg.  1  and  40.  ui.  453 

that  venue  in  declaration  different  to  that  of  writ  should  not 

discharge  bail,  id. 
applied  only  to  actions  by  original,  now  abolished,  id. 

3.  Of  Hil.  T.  2  \V.  4,  reg.  4.  id. 

?rohibits  long  recital  of  original  writs,  id, 
M.  T.  3  W.  4,  reg.  15,  iii.  454 
prescribes  forms  of  commencement,  id. 
statement  of  title  of  Court,  iii.  454,  460 
day  of  filing  or  delivering,  id. 

form  of  commencement  on  a  writ  of  summons,  iii.  454 
the  like  on  a  capias,  id. 
the  like  on  a  writ  of  detainer,  id. 

the  like  against  several  defendants  where  one  arrested  or  de- 
tained, and  the  other  served  with  a  copy  of  a  capias,  iii.  455 
Fledges  at  conclusion  to  be  omitted,  id. 
Hil.  T.  4  W.  4,  ree.  1,  id. 
pleadings  to  be  entitled  of  day  when  pleaded,  iii.  455,  460 
to  be  entered  of  record  accordingly,  iii.  455 
unless  otherwise  ordered,  id. 
6.  Of  Hil.  T.  4  W.  4,  reg.  5,  id. 

prohibits  more  than  one  count  or  plea,  id. 

unless  distinct  matters  of  complaint  or  defence,  id» 

illustrative  instances  of  declarations,  id, 

indebitatus  counts,  iii.  456 

when  considered  distinct  counts,  id, 

account  stated  allowed  to  be  added,  iii.  457 

several  breaches  admissible,  id. 

when  or  not  several  pleas  admissible,  id, 

illustrative  instances,  id. 

examples  not  to  limit  principle  of  rules,  id. 


costs  of  striking  out  same,  iii.  597 
Of  Reg.Gen.Hil.  T.  4W.  4,  r 


7.  Of  Ree.  Gen.  Hil.  T.  4  W.  4,  reg.  6,  iii.  458 

in  enforcement  of  reg.  5,  id. 

course  when  reg.  5  violated,  id, 

application  to  strike  out  second  count  or  plea,  id, 

costs  of  application,  iii.  638 

application  to  whom  to  be  made,  id. 

8.  Of  Hil.  T.  4  W.  4,  reg.  7,  id. 

in  enforcement  of  reg.  5,  id. 
part^  retaining  several  pleas  or  counts,  id. 
liability  on  failing  to  establish  same,  iii.  id,  459 
certificate  of  judge  as  to  costs,  id, 

9.  Of  Hil.  T.  4  W,  4,  reg.  8,  id. 
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ordering  when  venue  ta  margm  Bufficient,  iii  459 
proviso  where  local  description  requisite,  id, 
10.  Of  Hil.  T.  4  W,  4,  reg.  20,  id. 

prescribing  form  of  commencement  of  declaration  in  fresh 

action  i3ter  plea  in  abatement,  id* 
form  of,  id, 
.      11,  Of  Hil.  T.  4  W.  4,  reg.  4,  id. 

respecting  policies  of  insurance,  iii.  472. 
statement  of  interest  of  assured,  id, 
may  be  in  the  alternative,  id, 
formerly  otherwise,  iii.  459,  460,  472 

12.  Of  Hil.  T.  4  W.  4,  iii.  460 

respecting  trespass  quare  clausum  fregit,  iii.  460,  470 
j  name  of  abuttals  must  be  stated,  iii.  460 

or  failure  to  do  so,  defendant  may  demur  specially,  id, 

13.  Alterations  by  3  £c  4  W.  4,  c,  4f ,  s.  19»  iii.  164  to  179, 460, 46/ 
may  declare  by  initials,  when,  iii,  460 

14.  Anaiy  tical  summary  of  alterations  by  recent  rules,  id. 

1.  rule  of  the  Court,  iii.  454,  460,  463 

2.  To  be  intituled  of  day  of  iUing  or  delivering,  iii.  454, 

455,  460,  463 

3.  Statement  of  venue,  iii.  460,  464 

4.  As  to  the  comtueiicement,  id. 

5.  Statement  of  Initials,  iii.  466 

6.  Declaration  must  correspond  with  process,  iii.  183  to 

185,461,467 

7.  Commeucement  in  second  action  after  pica  in  abate- 

ment, iii.  459,  461 

8.  Of  not  allowing  more  than  one  count,  iii.  461 

assigning  several  breaches,  id. 
9.  Prescribing  form  of  conclusions,  id, 
10.  Statement  of  pledges,  &c.  to  be  discontinued,  iii. 
456,461 

15.  Couscqurnccs  of  deviatins  from  above  rules,  id, 
deviations  deemed  irreguTariiies,  id. 

how  to  be  set  aside,  id, 
are  not  grounds  of  demurrer,  id. 
decisions  respecting,  iii.  463 
i.  Practical  observations  as  to  declarations,  id. 

how  altered  or  affected  by  recent  statutes  and  rules,  iii.  462 
First,  Parts  in  particular,  iii.  463 
1.  Title  of  the  Court,  i</. 
i.  Title  as  to  time  of  filing  or  delivering,  iil, 
applies  only  to  personal  actions,  id. 
does  not  to  real  actions,  id. 
or  to  scire  facias  or  ejectment,  id. 
nor  to  declaration  after  removal  from  inferior  Court,  iii 
.  deviations  from  rule,  bow  to  be  token  advantage  of,  id.  464 

statement  of  date  of  first  writ  in  issue,  iii.  464 
I  not  necessary  in  declaration,  id. 

3.  Stating  venue  in  margin,  id. 
most  not  be  repeated  in  body,  id. 
or  in  subsequent  pleadings,  id. 

unless  in  actions  where  local  descriptions  requisite,  iii.  465 
deviations  from  rule  no  ground  of  demurrer,  iii.  465 
how  to  be  objected  to,  & 
altering  of,  by  consent,  id. 

4.  The  commencement  of  declaration,  id, 
description  of  the  process  in,  ilL  466 
former  allegations  now  irregular,  id. 
what  statements  irregular,  U, 
how  to  be  objected  to,  iii.  461,  id, 
cannot  be  traversed  by  plea,  id. 
or  taken  advantage  of  by  demurrer,  iii.  461,  466 
of  the  number  of  parties  and  their  names,  iii.  18J  to  185,  id. 
must  correspond  with  the  process,  id. 
description  by  initials,  when  allowed,  iii.  466, 164  to  169 
commencement  of,  in  a  second  action,  after  plea  in  abatement  fur 

nonjoinder,  iii.  459»  467 
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when  plaintiff  sues  in  representative  or  other  character,  iii.  467 
Beg.  Gen.  Hii.  T.  4  W.  4,  r.  31,  respecting,  id. 
not  iiecessarj  to  state  the  form  of  action  in  the  commencement,  id. 
therefore  safer  to  omit  same,  iii.  468 
conseqaences  of  mistatement  in  bodj^  of,  id, 
is  not  ground  of  demurrer,  id, 
may  be  set  aside  fur  irregularity,  id, 
wlien  mav  be  rejected  as  surplusage,  iii.  469 
when  defendant  a  prisoner,  and  process  from  another  Court,  id. 
other  requisites  to  be  observed,  iii.  469,  470 
statement  of  right  or  character  of  plaintiff,  when  unnecessary,  iii. 
470 

5.  Tlie  body  of  tlie  declaration,  iii.  470 

statement  of  time,  when  material,  id. 

mistake  in,  aided  after  verdict,  id. 

demurring  to,  when  inconsistent,  iii.  465,  470 

no  statement  of  venue  or  place  requisite,  iii.  470 

unless  in  action  of  quare  clausnm  fiegit,  id, 

liow  to  be  objected  to,  iii.  460, 471 

striking  oat  aaeless  words,  when  proper  to  object  to,  iii.  471 

when  statement  of  place  material,  id. 

statement  of,  in  actions  of  trespass,  id. 

object  of  the  rule  in  this  respect,  id. 

non-obserraoce  of,  defendant  may  demur  specially,  id. 

in  actions  on  policies,  iii.  47$ 

stating  interest  of  parties  insured,  id. 

may  be  in  the  alternative,  iii.  459,  47S 

other  alterations  as  to  the  body  of  declaration,  id. 

admitting  part  payment  on  the  face  of  declaration,  id. 

6.  The  conclusion,  id, 

prescribed  form  of,  in  all  personal  actions,  id, 

though  varying  in  particular  actions,  id* 

in  actions  qui  tam,  iii.  473 

irregular  to  conclude  in  the  Exchequer,  quo  minus,  id. 

7.  Statement  of  pledges  to  be  discontinued,  td. 

8.  Other  matters  to  be  observed,  id. 

Secondly,  ProhibitioDs  of  unnecessary  length  in  declaration  by  former  rules 
and  practice,  id, 

jurisdiction  of  Court  to  strike  out  unnecessary  matter,  id.  474 

instances  of  injudicious  and  unnecessary  statements,  iii.  474,  n. 

danger  of  too  ^11  or  particular  averments,  iii.  474 
Thirdly,  Impolicy  of  overstatements  iu  pleading,  id, 

consequences  of  doing  so,  id. 
Fourthly,  Origin  of  several  counts  for  same  cause  of  action,  iii.  475 

costs  on,  how  allowed,  id. 
Frfthly,  Alteration  by  Reg.  Gen.  Trin.  T.  1  W.  4,  iii.  476 

reduced  leugtli  of  counts  on  bills,  notes,  &c.  id. 

in  other  cases,  id. 

abolished  quantum  meruit  and  valebant  counts,  id. 

costs  on  excess  of  length  of  declaration,  when  and  how  allowed,  iii.  476 
Sixthly,  Alterations  effected  by  Re^.  Gen.  Hil.  2  W.  4,  r.  74,  td. 

allowance  of  costs  on  issues,  iii.  476,  477 

allowed  on  those  in  which  plaintiff  succeeds^  iii.  477 

to  defendatit  on  those  found  fur  him,  id, 

role,  how  acted  upon,  iii.  id.  478 

decisions  respecting,  iii.  477 

impropriety  of  introducing  a  doubtful  amnt,  iii.  478 

or  stating  more  than  can  be  proved,  id. 

rule  extends  to  the  result  of  an  award,  id. 

inexpedient  to  raise  an  issue  if  evidence  insufficient,  id, 

rule,  how  qualified,  iii.  479 
SevaUhly,  Practical  consequences  affecting  the  strocture  of  declaration  or 
plea,  &c«  id. 

costs  on  pleading  found  for  plaintiff  or  defendant,  id. 
Eighthly,  Effect  of  Beg.  Gen.  Hil.  T.  4  W.  4,  r.  5,  6,  7,  id, 

proliibits  several  counts,  id. 

unless  subject-matter  of  complaint  distinct,  id. 

operation  of  prohibitory  provision,  iii.  id,  480 

consequences  of  non-observance,  id. 
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formerly  only  one  count  allowed,  iii.  479 
when  requisite  to  insert  more  than  one  coant,  iii.  480 
•       enactment  of  3  &  4  W.  4,  c.  49,  s.  93,  respecting  amendments,  id. 
▼fariances  amended  on  trial,  id. 
provided  other  party  not  prejudiced  on  the  merits,  id, 
should  be  liberally  allowed,  iii.  480i  481 
above  rule  why  promulgated,  iii.  480 
deviation  from,  no  ground  of  demurrer,  id. 
Ninthly,  When  or  not  several  counts  may  or  should  still  be  inserted,  id. 
examples  given  by  rule  to  be  carefully  studied,  iii.  455  to  458,  481 
intended  operation  of  rule  thereby  elucidated,  id, 
account  stated  expressly  excepted,  iii.  488 
when  should  not  be  added,  id, 
several  breaches  not  prohibited,  id. 
instances  where  several  counts  advisable,  iii.  48t  to  485 
meaning  of  words  "  distinct  subject  matter  of  complaint,"  iii.  48%,  483, 

486 
decisions  in  favour  of  several  pleas  should  apply  to  allowance  of  several 

counts,  iii.  483 
if  proof  uncertain,  when  two  counts  advisable,  iii.  484 
course  to  be  observed  on  application  to  strike  out  counts,  iii.  638 
suggestions  for  changing  the  forms  of  declarations  in  some  cases,  iii.  485 
declaring  upon  a  general  duty,  end  assigning  uveral  breachet  thereof,  id, 
instances  when  advisable  to  do  so,  id, 
Tenthly,  Pleading  influenced  by  consideration  of  costs,  iii.  486 

when  advisable  to  withdraw  untenable  connt  or  plea,  id, 
Elevenlhly,  Rule,  how  far  imperative  on  the  judge  at  chambers  or  nisi 
prius,  tJ. 
judge  must  make  order  to  strike  out  superfluous  count,  id, 
unless  suflicient  cau»e  shown,  id. 
what  deemed  sufficient  cause,  id, 
consequences  of  failure  on  the  trial,  id, 
certificate  of  judge  on  trial  as  to  second  count,  id, 
certificate  must  be  before  final  judgment,  id, 
effect  of  certificate,  id, 
Ttoetfthlti,  Observations  on  the  effect  of  these  rules,  iii.  487 
impolicy  of  non-observance  of  them,  iii.  488 
3.  Other  practical  matters  connected  with  declaraiinns,  iii.  489 
1.  Mode  of  engrossing  or  writing  same,  id, 

roust  be  written  in  the  English  language,  id, 
in  words  at  length,  id. 
penalty  for  abbreviation,  id, 
other  regulations,  iii.  489,  490 
9,  Number  of  copies  in  case  of  a  prisoner,  iii.  490 
formerly  three  copies  requisite,  id. 
now  two  sufficient,  id, 
one  to  be  served,  the  other  filed,  id, 

3.  When  to  be  delivered,  iii.  490,  491 

4.  When  to  be  filed,  iii.  491 

5.  Notice  of  declaration,  when  filed,  id, 

how  to  be  given,  id. 

on  whom  served,  id, 

course  when  residence  unknown,  id. 

of  obtaining  leave  to  stick  same  up  in  office,  iii.  491,  49S 

requisites  of  affidavit  to  obtain  leave,  iii.  492 

6.  Requisites  of  such  notice  of  declaration  when  filed,  id. 

not  materially  altered  by  new  rules,  iii.  493 
irregularities  in,  how  to  be  objected  to,  iii.  494,  519 

7.  Time  of  pleading  to  be  stated  in  notice  of  declaration  when  filed,  iiL 

494 
consequences  of  giving  less  lime,  id. 
of  giving  more  time  than  defendant  entitled  to,  iii.  493 
what  time  allowed,  id, 
defects  in,  when  objected  to,  id, 

8.  Form  of  notice  of  declaration  having  been  filed  on  serviceable  pro* 

cess  and  to  plead,  uhere  appearance  entered  sec.  stat*  iii.  494 

9.  The  like  de  bene  esse  on  bailable  process,  iii,  495 
10,  Of  declaring  by  the  bye,  id. 
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r)ECLARATION--(ctfii<iiuied.) 

Of  accompanifing  particulars  of  plaintifF's  demand,  when  requ'iBile,  iii.  496,  612 

effect  of  Reg.  Gen.  T.  T.  1  W.  4,  r.  6,  as  to,  id. 
Other  points, 

taking  declaration  out  of  office,  iii.  5t0,  610,  710 

proceedings  between  declaration  and  plea,  iii.  609  to  646 

reducing  Jengtb  of,  by  consent,  iii.  64f 

of  striking  out  second  counts,  iii.  638.     See  Second  Counts, 

amendment  uf,  wlien  delivered  in  vacation,  iii.  31 

amendment  of,  when  jurisdiction  of  judge  discretionary,  iii.  33,  35 

how  to  be  intituled,  iii.  69,  63,  113 

beginning  and  conclusion  of,  iii.  62 

against  a  prisoner,  id, 

time  and  date  of,  iii.  113 

in  ejectment,  when  may  be  served,  iii.  100,  102 

\n  ejectment  need  not  be  dated  of  day  served,  iii.  113 

delivery  of,  between  10th  Augu&t  and  24th  October,  iii.  96 

service  of  notice  of,  on  Sunday,  void,  iii.  105 

de  bene  esse  on  writ  of  summons  irregohir,  iii.  296 

how  affected  by  writ  of  capias,  iii.  386 

DECLARING  BY  THE  BYB,  iii.  495 

DE  CONTUMACI  CAPIENDO, 

proceedings  by  writ  of,  against  witnesses  in  Ecclesiastical  Court,  iv.  223  to  225 

DECOY. 

in  general,  i*  188 
injury  to,  i.  89,  189 

DECREES,    ^ee  Specific  Performance,   Equity,  Chancery, 
of  privy  council,  enrolment  of,  ii.  581 
how  enforced,  id, 
forms  of,  in  Ecclesiastical  Courts,  iv.  137,  140,  153,  155.     See  Ecclesiastical 

Court, 
course  observed  before  publication  of,  in  Ecclesiastical  Courts,  iv.  226 

DEEDS  IN  GENERAL.    See  Conveyance,    Vendor  ai^  Purchaser,    Bonds. 
difference  between,  and  simple  contracts,  and  utility  of,  i.  114 
recitals  in,  use  of,  i.  113,  114 
when  a  deed  necessary  to  convey,  i.  291*  305 

essential  to  convey  a  right  of  common  and  all  incorporeal  property,  i.  203 
an  advowson,  i.  203,  note  (u) 
a  reversion,  i.  266.     7  Bar.  &  Cres.  243 
requisites  of  conveyances  in  general,  I.  301 
all  intended  stipulations  to  be  inserted,  i.  119,  120 
premises,  i.  301 

covenants  for  title,  i.341  to  345 
who  to  execute,  i.  303 
consequence  of  alterations,  i.  304 
having  several  operations,  i.  302 
who  to  elect  how  it  shall  operate,  id. 
custody  of  drafts  of,  i.  304 
registry  of  and  notice  thereof,  L  305 
when  necessary,  i.  305,  465 
several  kinds  of,  i.  305  to  340 
general  rules  respecting  the  choice  of,  i.  307 
operating  at  common  law,  i.  308  to  322 
operating  under  statute  of  uses,  27  Hen.  8,  c.  10,  i.  322  to  328 
to  lead  or  declare  uses,  i*  328 
of  revocation  of  uses,  id» 
to  charge  and  discharge  incumbrances,  id» 
additional  titles,  id, 
award,  id, 

morriagc  settlement,  i.  329 
conveyances  to  creditors,  i.  330 
voluntary  conveyances,  i.  332 
legal  and  equitable  mortgage,  i.  333,  467,  468 
licenses,  i.  336  to  346 

of  separation  treated  as  valid,  when,  i.  13,  .58 
title,  l>elong  to  the  owner  of  estate,  i.  95 
injunction  to  compel  delivery  up  of,  i.  709 
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DEEDS  IN  GENERAL— (contiiii«>d.) 

injunction  to  order  proper  deeds  to  be  executed  and  delivered,  i.  710,  711,  815 

deposit  of,  as  security,  i.  333 

necessary  notices  in  case  of,  i.  460  to  47 S 

actions  upon,  limited  to  twenty  ve&rs  after  caupe  of  action  accrued,  i.  769 

danger  of  leaving  deeds  accessible  to  clerks,  ii.  18 

if  sealed  not  altered  by  one  unsealed,  i.  114 

construction  of,  i,  tl4, 117 

demand  of  oyer  of,  iii.  6l8 

enforcing  inspection  of,  iii.  433  to  436 

assurance  as  defined  by  3  &  4  W.  4,  c»  106, 278 

DEER, 

stealing  of,  how  punished,  i.  89, 132 

DEFAMATION, 

suits  for,  in  Ecclesiastical  Courts,  wiien  verbal  only  and  imputing  spiritual  offence, 

ik  467  to  472 
form  of  citation,  iL  486 
of  libel,  ii.  487 

DEFAMATORY  WORDS, 

actions  fur,  in  Courts  of  Law,  i.  23,  24,  44,  45,  46 
proceedings  in  suit  for,  in  Ecclesiastical  Courts,  ii.  486 
form  of  citation  for,  id. 
of  libel,  ii.  487 

DEFAULT.    See  Judgment  by  Default, 
judgment  by,  iii.  671  to  680 

DEFEAZANCE.    See  Warrant  of  Attorney. 
in  de^s  relating  to  conveyances,  i.  321 
in  cognovits,  &c.  iii.  669*    See  Cognovits, 

DEFECT  IN  TITLE, 

attorney  liable  for  conmunicating  of,  ii.  21 

DEFECTIVE  UNDERSTANDING, 
objection  to  witness,  ground  of,  iii.  810 
improvement  of,  before  trial,  iii.  826 

DEFECTS.    See  Irregularities. 

wlien  to  be  taken  advantage  of,  iii.  510  to  512 
in  information,  when  aided,  ii.  158,  170 
in  conviction  when  aided,  ii.  210 

DEFENCE.    SeeP/M«. 

several  pleas  on  same  ground  of,  not  allowed,  iii.  63 

want  of,  when  defendant  should  stay  action,  iii.  669 

staying  proceedings  at  law  to  render  defence  in  equity  available,  iii,  632 

what  deifence  may  be  pleaded,  iii.  698 

propriety  of  giving  notice  of  intended  defence,  iii*  8.16,  837 

form  of  notice,  iii.  837 
statements  of  anticipated  defence  in  brief,  iii.  853.     See  Brief. 
on  summary  proceedings  before  justices,  ii,  191.    See  Justices  i^  the  Peace. 
recital  of,  in  conviction,  ii.  199 

DEFENCE  AGAINST  INJURIES, 

mode  of  defence  in  general,  moderate  and  not  using  dangerous  instrument,  i«  587, 

588 
what  are  the  means  and  degrees  allowed  in  general,  i.  587  to  589 

First,  Of  Person,  i.  589  to  597 

when  even  homicide  in  self-defence  is  juttifinble,  589 

when  excusable,  id. 

when  a  felony  was  intended,  589,  590 

%vhen  it  was  reasonably  apprehended,  i.  591 

when  no  felony  was  intended  or  apprehended,  i.  598 

what  must  be  the  means  and  degree  of  defence,  i.  .'^92  to  597 

retaliation  not  allowed,  {.  596 

personal  combat,  id, 

defence  against  animals  or  to  save  life,  i.  597 

when  defence  of  person  by  relative,  &c.,  allowed,  613 
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DEFENCE  AGAINST  INJURIES— (continued.) 
Secondly,  Of  Personal  Property,  i.  597 

the  means  aud  degree  of  defence  allowed,  i.  697  to  599 

Thirdly,  Of  Real  Property,  i.  599 
when  a  forcible  felony,  id, 
when  a  forcible  ejectment,  id, 
no  dangerous  weapon  to  be  nsed,  i.  609 
what  force  rony  be  used  to  expel,  i.  6012,  60S 
what  prevrations  may  be  placed  on  lands,  i.  60S 
a  dog,  &c.,  bat  with  what  notice,  i.  603,  604 
other  dangers,  i.  605 
not  killing  poultry,  &c.  i.  606,  607 
not  killing  dog,  i.  607 
not  spring  guns,  i.  608 
dog-spears,  i.  608  to  611 
when  may  erect  groynes,  &c,  against  sea,  i.  610 
when  not  in  rivers,  id, 

when  may  poll  down  a  party's  own  house,  i.  611 
when  may  shoot  rooki  near,  id, 
when  may  kill  foxes,  i.  612 
when  may  kill  rabbits,  i.  61 1 
but  not  injure  decoy,  I.  611,  612 

DEFENDANT.    See  AequUled  Defendant. 

who  to  be  made  so  and  how  to  ascertain,  ii.  46  lo  5S 
soraethues  difiicolt  to  deterroino  who  should  be,  ii,  47,  48 
who  to  be,  in  action  of  ejectment,  ii.  47 
in  case  of  malicious  injuries,  ii,  48 
of  torts  or  contracts,  ii.  48, 49 
of  libels,  11.  48 

against  stage-coach  proprietors,  id, 
when  necessary  to  file  bill  for  discovery  of,  ii,  49 
when  parties  would  be  bound  to  answer,  id. 
when  acquitted,  when  entitled  to  costs,  ii.  51 ;  iii.  902 ;  iv.  $0,  111 
duty  of  attorney  to  ascertain  precise  party,  id, 
joinder  and  non-joinder,  alterations  in  law,  id. 
rule  of  M,  T.  3  W,  4,  respecting  number  of,  iii.  61 
addition  of,  iii.  73,  118 

suggested  questions  to,  before  defence,  iii.  124 
when  not  compellable  before  plea  to  communicale  grounds  or  particulars  of  his 

defence,  iii.  124 
who  to  be  defendant,  considered,  iii.  125, 126 
advisable  not  to  join  too  many,  even  for  a  tort,  iii«  127 
when  advisable  not  to  arrest,  iii.  137,  158 
when  to  arre&t,  iii.  138, 139 

necessity  for  process  and  notice  to,  considered,  iii.  141 
direction  to,  in  writ,  iii.  164 
statement  of  name  of,  iii.  165 

form  of  affidavit  to  account  for  wrong  name  of,  iii.  166 
omission  or  mistuke  in  name  uf,  170,  3  DowU  678 
amendment  of  name  of,  iii.  173 
statement  of  residence  of,  iii.  174, 215 
consequence  of  mistake  in,  iii.  174 
the  like  in  continued  writ,  iii.  179 
addition  of  degree,  when  or  not  necessary,  iii.  180 
character  in  which  sued,  iii.  18] 
names  of,  when  several,  iii.  183 
most  be  inserted  in  every  writ,  id. 
notice  to  and  consequence  of  non-appearance,  iii,  201,  205 
warning  to,  in  writ,  id, 

when  not  to  arrest  a  particular  defendant,  iii.  209 
description  of,  in  a  bailable  process,  when  necessary,  iii.  215,  216 
notice  to,  not  to  appear  to  process,  iii.  234 

requisites  to  be  observed  by  the  defendant  after  process  executed,  iii.  249,  950 
forms  of  returns  where  defendant  in  custody^  iii.  248,  249 
appearance  to  process,  iii.  282  to  296.     See  Appearance, 
residence  of,  how  ascertained,  iii.  284 
entry  of  appearance  by  plaintiiTsec.  stat.  iii.  288  to  296 
appearance  to  writ  of  distringas,  iii.  3l4«    See  Dittringas, 
when  plaintilFnay  enter  without  leave,  &c.  iii.  315 
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DEFENDANT— (roHtiniierf.) 

proper  conduct  of,  on  arrest,  iii.  361 
legal  modes  of  obtaining  release  from  arrest,  iii.  S6t 
proceedings  to  compel  defendant  to  plead,  iii.  497  to  508 
staging  proceedings  by,  iii.  610  to  661.     See  Staying  Proceedings. 
preparing  brief  for,  on  trial,  iii.  860.     Sec  Brief, 
defending  separatcl?  at  nisi  prius,  iii.  907.     See  Trial. 
postponing  trial  on  behalf  of,  iii.  871.    Sec  Trial, 

certificate  of  judge  to  deprive  acquitted  defendant  of  costs^  iv.  tO,  111 ;  ii.  51  ; 
iii.  90S 

DEGREE, 

statement  of,  in  writ,  iii.  180 

against  a  peer,  when  necessary,  iii.  181 
against  a  member  of  parliament,  id, 

DE  INJURIA, 

replication  of,  iii.  741 ;  1  Crorop.  &  M.  500;  ST^r.  480,  S.  C. 

DELAY, 

what  a  sufficient  excuse  fur,  in  not  proceeding  to  trial,  iii.  791 
what  not,  iii.  793 

DELICACY. 

investigation  of  subject  of,  reference  proper,  ii.  75 
unless  injury  to  character  has  been  sustanied,  id, 

DELIVERANCE, 

writ  for,  in  Ecclesiastical  Court,  iv.  223,  225 

DELIVERING  DECLARATION.    See  Declaration. 
when  to  be  delivered,  iii.  490 
objection  to  irregularities  in,  iii.  519 

DEUVERY, 

of  bill  of  costs,  when  necessary,  ii.  29,  30 
when  not,  ii,  31,  32 

DELIVERY  OF  PLEA,  iii.77f.    See  Plea. 

DEMAND.    See  Notice,    RequeUs, 

request  or  demand  when  or  not  essential  before  action,  i.  438,  439,  497 

form  of  request  to  purchaser  to  take  away  goods,  i.  496,  n.  (^ ) 

form  of  request  to  execute  counterpart  of  lease,  i.  498 

form  of  demand  of  payment,  t<2. 

how  to  demand  an  account,  discovery,  Sec,  id, 

effect  in  eauity  on  costs,  i.  498,  438, 439 

creditor's  fresh  demand  after  tender,  i.  509 

of  .restoration  of  wife,  i.  564,  565 

of  child,  id, 

of  apprentice,  id, 

of  servant,  id, 

form  of  demand,  i.  565 

of  goods  and  notice  of  claim,  id. 

form  of  demand  to  precede  a  conversion,  i.  566 

of  possession  of  land,  i.  571 

form  of,  by  landlord  or  his  agent,  under  1  G.  4,  c.  37,  i.  572 

to  put  an  end  to  permissive  occupation,  i.  573 

to  cause  an  actual  ouster,  id, 

of  goods  obtained  by  infant  or  married  woman,  i.  id. 

to  create  a  forfeiture  by  landlord,  i.  id. 

demand  of  goods  on  land  of  another,  i.  568 

entry  and  demand  tu  avoid  a  fine,  i.  575  to  577. 

demand  of  explanation  orapolog}',  i.  562  to  564 

where  or  upon  whom  to  be  made,  and  when  must  be  personal,  i.  562  tu  564 

propriety  of  making,  before  litigation,  ii.  56. 

should  be  made,  unless  party  likely  to  abscond,  t</. 

of  interest,  when  should  be  made,  ii,  57. 

form  of  such  demand,  id, 

of  precise  sum,  not  material  at  jaw,  id, 

otherwise  in  equity,  id. 

when  excessive,  costs  will  sometimes  be  given,  id, 

of  apology,  when  should  be  made,  id, 

of  perusol  and  copy  of  warrant,  ii.  61 

when  should  be  made,  id» 
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DEMAND— (rontttiMfd.) 
form  of  demand,  ii.  6i 

not  necessary  where  a  parly  has  not  acted  strictly  in  obedience  to  the  warrant,  id. 
of  return  of  goods,  when  advisable,  ii.  60 
when  to  be  repeated,  id, 

of  aathority  of  piaintiif 's  attorney  to  sae,  iii.  331 
form  of,  id, 

DEMANDING  OYER, 

when  should  be  made,  iii,  618 
form  of  demand,  id, 
practice  as  to,  iii.  618,  619 
general  regulations  respecting,  iii.  619 

DEMAND  OF  DECLARA'llON, 

when  necessary  before  signing  judgment  of  non-pros,  iii.  448 
form  of  demand  of,  id. 

DEMAND  OF  PARTICULARS,  iii,  611  to  618.    See  Particulars  of  Demand, 

DEMAND  OF  PLEA, 

general  regulations  respecting,  iii.  .505 
may  be  made  when  declaration  delivered,  id. 
when  not  necessary,  iii.  505, 506 
time  of  demanding,  iii.  506 

roust  not  be  made  before  appearance,  id. 

care  to  be  observed  before  demanding,  id. 

when  demand  a  waiver  of  bail,  id. 

when  should  not  be  indorsed  on  declaration,  id. 

may  be  made  before  rule  to  plead,  id» 
when  demand  of  expires,  iii.  507 
when  judgment  may  be  signed,  id, 
form  and  mode  of  demand  must  be  in  writing,  iii.  507 
form  of  demand,  id. 

of  separate  demand,  id, 
demand  of,  how  served,  iii.  507,  508 
taking  advantage  of  irregularity,  iii.  5S0 
when  material  to  ascertain  precise  instant  uf  demand,  iii.  1 1 1 

DEMESNE/!.  178,179 

DEMURRER, 

I.  Of  derouners  in  general,  iii.  752,  753 

when  or  not  advisable  or  proper,  iii.  752,  753,  758 
is  usually  on  part  of  defendant  for  delay,  iii.  754 
judge  at  chambers  could  not  quash,  when  filed  for  delay,  iiL  93 
but  new  otherwise,  756 
XL  Recent  rules  respecting  demurrers,  iii.  755 

concise  form  of  general  demurrer  prescribed,  id, 

form  of  special  demurrer,  id. 

form  of  joinder  in  demurrer,  id, 
must  be  delivered,  iii.  755, 758 

tenable  objection  must  be  stated  in  margin,  iii.  755,  759 
if  not.  Court  or  judge  may  set  it  aside,  iii.  756 
but  on  argument  other  points  may  be  urged,  iii.  755 
no  rule  to  join  in,  requisite,  iii.  755,  758 
signature  of  counsel  to  joinder  in,  not  necessary ,  iii,  756,  758 
making  up  of  demurrer  book,  iii.  756,  758, 759 
no  rule  for  concilium  requisite,  iii.  756,  759 
delivery  of,  to  judges,  id, 

III.  Summary  of  recent  improvements  respecting,  iii.  756 

general  rules  respecting,  iii.  756  to  760 

distinction  between  special  and  general  demurrers,  iii.  757,  758 

IV.  Proceedings  on  argument,  iii.  760 
V.  Of  withdrawing  demurrer,  iii.  761 

amending  upon  the  Court's  intimation,  id, 
VI.  Costs  of,  how  allowed,  iii.  702 

DEMURRER  TO  EVIDENCE, 
in  what  Court  to  be  argued,  iv.  4 

admits  the  facts  but  denies  legal  sufficiency  thereof,  iv.  4,  8, 16 
are  now  of  less  frequent  occurrence  than  formerly,  iv.  5 
observations  of  Best,  J.  respecting  office  of,  iv.  7 
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DEMURRER  TO  EVIDENCE~(can«mM«?.) 

when  tendered  stops  cause  from  going  to  the  jur^,  iv,  R 

when  proper  to  demur»  ir»  11,  15. 16 

judge  may  overrule  deninrrer,  iv.  16 

if  improperly  overruled,  bill  of  exceptions  may  be  tendered,  id, 

practice  when  allowed,  iv.  16 

form  of,  id, 

assessment  of  damages  after  judgment  on,  id,  note  (ft) 

DEMURRER  BOOK, 

by  whom  to  be  made  up,  iii.  756,  759 

when  to  t>c  delivered,  iii.  756 

general  regulations  respecting,  iii.  758,  759 

how  to  t>e  made  up,  iii.  758 
statement  of  obiections  in  margin,  iii.  759 
delivery  of,  to  judges,  iii.  756,  759 

DEPONENT.    See  Affidavit, 

requisites  in  offidavit  to  be  observed  by,  iii.  5S5  to  554 
statement  of  addition  of,  iii.  539 
genuine  language  of,  when  to  be  adhered  to,  iii.  541 
signature  of,  iii.  545 

when  may  be  in  a  foreign  character,  id, 

DEPOSIT, 

of  deeds,  i.  333 

precautions  as  to  notices,  i.  460  to  472 

who  liable  for,  in  case  of  bankruptcy  of  auctioneer,  Sugden*s  Vendor  and  Pur< 

chaser,  48 
of  sum  sworn  to,  &c.  in  lieu  of  ball  bond,  iii.  66,  S66,  370 
the  like  in  lieu  of  bail  above,  iii.  367 

DEPOSITIONS.    SeeOaM. 

expense  of,  in  Ecclesiastical  Courts,  by  whom  to  be  paid,  I  v.  If  8 

DEPUTY  OF  SHERIFF, 

imperative  on  sheriff  to  appoint,  iiit  47 

must  have  office  within  one  mile  uf  Inner  Temple  Lane,  iii.  47 

liability  of,  id. 

functions  of,  iii.  48 

DESCENT. 

title  acquired  by,  i.  i76 

advantages  from  title  by,  id* 

how  to  claim  and  prove  title  by,  i.  t76  to  S79 

table  of  descent, !.  278 

sUtute  3  &  4  W.  4,  c.  106,  relating  to,  i.  278  b,  note  * 

alteration  of  law  thereby,  i.  276  to  279 

D£  SON  TORT  DEMESNE.    See  De  Injuria, 

DETAINER.    See  Dctmtions.    Forcible  Entry. 
by  third  person  when  lawful,  i.  638 ;  ii.  236 

DETAINER,  WRIT  OF.    See  Mnne  Procets, 
when  to  be  issued,  iii.  357,  392 
form  of,  iii.  156 

to  whom  may  be  directed,  ill.  392 
forms  of  direction,  iii.  393 
when  inoperative,  id. 

is  so  if  prior  arrest  by  same  plaintiff  illegal,  id, 
other  instances,  id, 

regular  if  issued  witliout  collusion  by  third  person,  though  first  arrest  illegal,  id, 
declaration  on  d  writ  of  detainer,  ill.  393,  551 ,  152,  454 
rule  M.  T.  3  W.  4,  respecting,  iii.  394 
forms  of  judgments  upon,  iv.  108*    See  Final  Judgment, 

DETENTIONS, 

of  person,  imprisonment,  i.  47  to  49 
of  goods,  remedies,  i.  135 
recaption,  replevin  or  detinue,  &cc.  id. 

DETINUE,  ACTION  OF, 

why  preferable  to  trover  but  not  to  replevin,  i.  81 1»  812 
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DETINUE,  ACTION  0¥^(eantinued.) 

offering  to  deliver  up  goods  after  action  brought,  iii.  281 
consequences  of  offer  being  refused,  id. 
staying  proceedings  in,  iii.  691  to  693 
plea  of  non  detinet  in  action  of,  iii.  727 
form  of  jadgment  in,  iv.  109 

DEVASTAVIT, 

debt  on  judgment  suggesting  a  devastavit,  i.  360  b 

DEVIATIONS.     See  IrregularitUt. 

from  statutory  enactments  not  allowed,  Iii.  51 
otherwise  of  rule  of  Court,  id, 
conseqnences^of,  iii.  69  to  7S,  509  to  534 

DEVISE.    See  Will.    TetUnnem. 
form  of  will,  i.  Ill,  360 

when  heir  must  now  take  by  3  &  4  W.  4,  c.  106,  s.  3,  i.  278  b,  in  note,  356 
alienations  of  real  property  by,  i.  351 
statutes  respecting,  i.  351,  352 

1.  What  things  devisable  under,  i.  353 

wlien  or  not  after-purchased  land  passes  in  equity,  i.  S56t  357 

2.  Extent  of  estate  whether  legal  or  equitable,  i.  354* 

what  estate  testator  must  have  at  date  of  will,  i.  355 
land  contracted  for  is  devisable,  i.  146j  147 

3.  Form  and  reqoisites  of  will,  i.  357 

testator's  signature,  id, 

4.  Attested  and  subscribed  bv  three  witnesses  in  testator*8  presence,  i.  359 

5.  Construction,  pleading  ana  devise  to  heir,  i.  361  to  363 

specified  devisee  not  liable  to  ademption,  i.  548 

6.  Revocation  and  republication,  i.  363>  364 

7.  Devisees  under  powers^  it  364 

8.  Devise  of  copyholds,  i.  364, 365 
Other  points, 

heir  may  devise  before  admittance,  i.  350,  365 

suggettedform  of  a  wiU  rfrealtv  and  perwnaityf  i.  360 

in  tail  general,  male  and  female,  i.  361 

in  tail  special.  Id, 

short  devise  in  strict  settlement,  id, 

of  life  estate  in  prssenCi,  id, 

of  life  estates  in  remainder,  i.  362 

in  remainder  to  females  as  tenants  in  common,  id, 

devised  bequest  of  residue  of  property,  id, 

appointments,  executors,  i.  Ill,  362 

attestation,  id, 

of  real  property  fur  payment  of  debts,  i.  778, 779 

for  payment  of  debts  constitutes  only  equitable  assets,  t^. 

statute  of  limitations,  how  it  applies,  id. 

Ecclesiastical  Courts  have  no  jurisdiction  in  case  of,  i.  112,  note  (6) 

when  heir  must  take,  by  3  &  4  W.  4,  c.  106,  s.  3,  i.  276  note  t,  278  6 

DIES  NON,  Hi.  104  to  106 
return  of  process  on,  iii.  375 
execution  of  writ  on,  void,  iii.  75,  314 

DIGGING, 

when  must  not  be  too  near  neighbour's  land,  i.  194,  383,  384;  3  Nev.  &  Man. 
739;  1  Ad.  &  El.  493 

DIGNITIES  AND  OFFICES,  i.  221 

DILAPIDATIONS.    See  Watti,    ^Utiaitical  P^ioiu, 
by  an  ecclesiastical  person,  i.  393  ;  il.  478 
when  executor  liable  to  be  sued  for,  id* 
ttmbU,  claim  for,  upon  executors  of  deceaied  inetlfflbelit  (o  be  paid  In  same  order 

and  as  a  simple  contract  debt  and  before  legacies,  I*  547 
what  are  not,  i.  393.  WUb  v.  Metealf,  10  B.  &  Cres.  299 
bad  husbandry  or  not  repairing  modern  fences,  mnbfe,  not  waste,  id.    Birr  v. 

Bolfe,  K,  B.  16  April,  1833 
ecclesiastical  waste,  il.  478  ;  i.  393 
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DIOCESAN  COURT,  i.  495 
jurisdiction  of,  id, 
appeal  from,  id, 
recovery  of  legacies  in,  ii.  498 

DIRECTORY  REGULATIONS, 

non-ob8er?ance  of,  iii.  64  to  68, 509  to  554.    See  Irngularities, 

DISABLING, 

what  under  9  Geo.  4,  c.  31,  i.  34 

DISCHARGE, 

under  LisoWent  Act,  no  ground  to  set  aside  outlawry,  ill.  405 

DISCLAIMER, 

what  amounts  to,  or  not,  i.  987,  489.     Doe  v.  Frtwd,  4  Bing.  557 
how  obtained,  i.  48t,  483 
form  of,  i.  482,  and  notes 
where  a  forfeiture,  i.  287 

DISCONTINUING  ACTION, 

when  advisable  to  do  so,  iii.  739 
need  not,  uiiless  ruled  to  reply,  id. 
general  regulations  respecting,  iii.  740 
payment  of  costs  on,  id, 

DISCOVERY.     See  Fraud.    BiU  of  Diicovery. 

how  to  demand  it,  so  as  to  affect  costs  in  equity,  i.  430,  498^ 

bill  in  equity  for,  it.  419 

Courts  of  Iaw  cannot  compel,  ii.  348 

except  on  summary  proceedings,  ii.  S49 
Court  of  Equity  ma^,  li.  348, 349,  419 
bill  of,  when  or  not  it  lies,  ii.  50,  54,  55 
bill  of,  to  enforce  inspection  of  documents,  iii.  433 
of  new  evidence  just  before  trial,  iii.  865 
the  like  after  trial,  when  ground  for  new  trial,  iv.  59 

DISCRETIONARY  JURISDICTION. 

how  qualified  and  regulated  as  to  mandamus,  i.  791 

to  decree  specific  performance,  i.  8S0,  821 
of  a  judge,  when  conclusive,  iii.  33,  35, 69 
when  statute  clear,  judge  or  Court  has  none,  iii.  51 

DISFIGURE, 

attempts  to,  i.  34 

DISPARAGING  QUESTIONS, 

when  may  be  put  to  a  witness,  iii.  899 

DISPUTED  SERVICE, 

of  writ  of  summons,  iii.  272 

DISSEISIN,  i.  374,  note  (r) 

DISSENTERS, 

mandamus  lies  to  justices  to  register  a  dissenting  meeting-house,  i.  795 
to  admit  a  party  to  take  oaths  in  order  to  become  a  teacher  of  a  dissenting  con- 
gregation, i.  795 

DISTINCTIONS, 

between  legal  and  equitable  rights,  interests,  and  estates,  i.  365 
1.  As  to  personalty,  id, 
t.  As  to  r^  property  and  chattels  real,  i.  367 
independent  of  legal  proceedings,  id, 

DISTRESS.    See  Justices  of  the  Peace,    Landlord  and  Tenant. 
Fint,  Damage  Feasant,  who  may  make,  i.  656 

when  or  not  advisable,  id.    See  Damage  Feasant. 

six  points  to  be  considered,  id,  to  660 
Secondly,  For  Rent,  td, 

wlien  necessary  to  distrain  and  not  sue,  i.  659,  660 

when  advisable  or  not  to  distrain,  i.  660 

seven  points  to  be  considered,  i.  660  to  664 

can  only  be  where  subsisting  tenancy,  i.  651,  140 

tenancy  must  be  under  a  demise,  id. 
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DISTRESS— (continued.) 

and  at  a  £xed  rent,  i.  661 
party  distraining  must  have  reversion,  id,  140 
must  be  made  on  the  premises,  i.  662 
what  things  may  be  taken,  id. 
where  things  distrained  roa^  be  impounded,  id. 
notice  of  distress  must  be  given  before  sale,  i.  663 
form  of  notice  of  distress,  id. 

of  growing  crops  having  been  distrained,  i.  664 
of  distress  for  arrears  of  rent  charges,  id, 
when  a  second  distress,  even  on  same  goods  previously  replevied,  for  balance 

of  rent,  i.  663,  664 
when  a  mandamus  to  compel  payment  preferable,  i.  664,  802 
Thirdly,  For  Rent  Charge,  i.  664 
Fourtklyt  Sewers'  Rate,  id. 
Fifthly,  Poor  Rate,  id. 
Sixthly,  Highway  Rate,  id. 
Seventhly,  Heriot,  id. 

in  case  of  corporation,  mandamus  to  pay  preferable  to  distress,  i.  664,  802 
mandamus  lies  to  compel  the  backing  of  a  warrant  into  another  county,  i.  795 
but  not  to  issue  warrant  if  legality  of  conviction  doubtful,  id. 
unreasonable  costs  of  distress,  where  sum  distrained  for  not  more  than  20/.,  reco- 
verable back  before  one  justice,  ii.  250 
summary  proceedings  when  rent  in  arrear,  ii.  241 
enactments  in  this  respect,  ii.  242 
jurisdiction  given  to  juMices,  id, 
10  cases  of  fraudulent  removal  to  avoid,  ii.  245 

{provisions  of  11  Geo.  2,  c.  19,  s.  4,  id, 
or  unlawful  charges  under  distress  warrant,  ii.  250 
time  of  making  it,  iii.  110 

DISTRESS  WARRANT.    See  Commitments.    Jiutices  of  the  Peace, 
mode  of  enforcing  penalties  by,  ii.  212 
can  only  be  made  under  express  enactment,  ii.  212,  213 
no  replevin  lies,  ii.  213 
goods  distrained  under,  may  be  sold,  id, 

DISTRIBUTION,  Statute  of,  i.  108, 110.    See  Executors.    Administration, 
of  property  of  intestate,  i.  108 
no  action  lies  for,  i.  1 10 
statute  of,  considered,  i.  108  to  113 
how  executor  or  administrator  to  pay  or  distribute,  i.  535 

debu.  &c.  i.  535  to  545 

specific  legacies,  i.  548 

legacies  and  distribution  in  general  equal,  i.  552 
of  residue  in  general,  i.  554 

executor  not  to  be  entitled  to  residue,  I  Wm.  4,  c.  40,  i.  553 
ecclesiastical  court  has  jurisdiction  to  decree  and  enforce  it,  i.817  ;  iv.  152,  191 
courts  of  equity  now  exercise  more  complete  jurisdiction  by  securing  fund,  com- 
pelling discovery,  and  decreeing  distribution,  i.  815  to  817 

DISTRINGAS,  WRIT  OF, 

I.  How  regulated  by  2  Will.  4,  c.  39,  s.  3,  iii.  298 

has  a  double  operation,  id, 

object  of  writ  to  enforce  appearance,  iii.  298, 299 

duty  of  sheriiFon  executing,  iii.  298,  n. 

when  sheriff  can  neither  distrain  or  serve,  iii.  299 

return  by  sheriff,  iii.  90,  299 

entering  appearance  by  plaintiff,  iii.  299 

notice  to  defendant  of  intention  of  plaintiff  to  enter  appearance,  or  proceed  to 

outlawry,  id. 
must  not  be  framed  in  the  alternative,  id, 
writ  of  summons  must  precede  distringas,  id. 
is  never  preceded  bv  writ  of  capias,  iii.  298 
atfidavit  that  writ  of  summons  has  been  issued,  iii.  299 
requisites  to  be  observed  on  issuing  writ,  id, 
teste  and  return  of  writ,  id. 
like  before  entering  appearance,  iii.  300 

II.  When  writ  proper  to  enforce  appearance  ,!ii.  150, 30O 

VOL.  IV.  Y 
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DISTRINGAS,  WRIT  OY'-^continued.) 

use  and  propriety  of,  iii.  300  ^       ^ 

UL  Is  so  when  party  is  in  England  and  has  tangibU  property,  iim 

so  when  resident  abroad,  id. 
2d.  To  proceed  to  outlawry,  iii.  300, 301 

requisities  of  affidavit  in  latier  case,  iii.  301 

must  show  attempt  to  serve  ineflbctaal,  id, 
III.  Practice  to  enable  plaintiff  to  enter  appearance  in  first  case,  id. 
1  •  Where  plaintiff  has  known,  though  oeeoiional  residenee,  iii.  302 

requisites  of  affidavit,  iii.  802, 304 

must  particularise  attempts  to  serve,  iii.  302 

and  show  diligent  inquiries  to  efiect  object,  id, 

when  delusive  means  may  be  resorted  to,  id, 

when  not,  ti. 

proper  proceedings  to  be  adopted,  iii.  302,  303 

what  number  of  attempts  requisite,  iii.  303 

statement  of,  in  affidavit,  u2. 

by  whom  may  be  made,  iii.  303,  304 

to  whom  made,  iii.  303 

lequlsites  to  be  observed  on  eaeh  attempt,  iii*  803, 804 

the  like  on  last  call,  iii.  804 

when  omission  or  variance  in  copy  vitiatee^  uf< 

will  not,  if  s0nM  unaltered,  Id. 

when  letter  advisable  on  first  attempt  w  serve,  id, 
2.  Search  for  defendant's  appearance,  lii.  305 

requisites  of  affidavit  to  apply  for  writ,  id, 

must  show  that  more  efficacious  procese  nteessary,  id, 

and  particularize  attempts  to  serve,  td« 

must  swear  to  belief  that  defendant  keept  oat  of  the  wajr,  id, 

must  show  cause  and  ground  for  belief,  id. 

and  of  indorsement  of  service  of  copy,  iii.  306 

of  Ineffectual  search  for  appearance,  291,  292,  306 

that  writ  and  coot  were  regular,  iii.  306 

suggested  form  of  affidavit  to  obtain  writ,  iii.  306,  807 
first  call  with  copy,  iii.  307 
second  call,  id. 
third  call,  id, 

delivering  and  leavin|[  copy  of  writ,  iii.  308 
production  and  showing  original  writ,  id, 
request  to  deliver  copy  to  defendant!  id, 
of  loabilitv  to  serve  copy  personally,  id, 
of  belief  that  defendant  was  at  home,  id, 
and  seen  going  in  and  out  of  residera,  id, 
indorsement  of  day  of  leaving  writ,  iii.  243, 308 
statement  of  search  for  appearance,  iii.  308 
requisites  when  attempt  to  serve  in  the  oountry,  id, 

3.  Proceedings  thereon,  iii.  308,  309 

search  for  appearance,  iii.  309 
affidavits  of  search,  id, 
motion  for  writ,  id, 

suggestions  as  to,  id, 
rule  for  writ,  id, 

form  of  rule,  id, 

judge's  order  for,  in  vacation,  iii.  310 
practice  on  obtaining,  iii.  309 

4.  Praecipe  for  distringas,  iii.  310 

form  and  requisites  of,  id, 

5.  Form  and  requisites  of  writ,  id, 

form  of,  iii.  164, 310 

notice  to  be  subscribed  to,  id, 

must  be  tested  of  day  when  iseued,  iii.  810 

and  returnable  in  term,  id, 

if  returnable  on  dies  non,  void,  iii.  81 1 

to  whom  directed,  id, 

form  of  action  in,  id, 

omission  or  variance  In,  iii.  311 

practice  as  to  signing  and  sealing  writ,  id* 

indorsements  on,  iii.  Si 8 

^hen  issued  into  a  county  palatine,  id* 
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DISTRINGAS,  WRIT  OF— (^mttnued.) 

6.  PracaediBgfl  oa  writ,  aod  how  to  be  exec«tdl>  iii*  31  f 

practice  ai  to,  iii.  31  f,  313 
sheriff 'i  warrant  to  officer,  iii.  313 
when  serrice  may  be  made,  iii.  313,  3l4 
when  may  distram,  iii.  313 
aervice  on  dies  non  void,  iii.  314 

7.  Defendant's  own  appearance  to  writ,  id. 

must  be  within  eight  days  indesive  of  the  ratvm  day,  id, 

8.  Proceedings  in  case  of  actual  levy  and  personal  service,  id. 

when  defendant  has  not  appealed,  iii.  315 
entry  of,  by  plaintiff,  id» 

may  be  done  without  leave  of  Conrt  or  jadge,  id, 
otherwise  if  no  distreas,  ov  persooal  serrice,  id. 

9.  Proceedings  on  plamtiff's  entering  appearance  withont  leave,  id. 

requisite  searcn  tot  appearance,  td. 

obtaining  sheriff's  return  to  writ,  id, 

form  of  return,  id. 

affidavits  of  execntiofi  of  service  of  writ,  Hi.  316,  317.    See  Fmrm, 

filing  of  affidavits,  iiL  316 
10.  Proceedinj^s,  where  leave  of  Court  or  jodge  essential,  to  enter  appear- 
ance, lit  317 

is  so  when  defendant  cannot  be  personally  served,  id, 

or  goods  taken,  id. 

return  of  sheriff  in  these  cases,  iH.  90, 317,  318 

forms  of  return,  xii.  317 

affidavit  of  ineffectual  attempts  to  serve,  iii.  317,  818 

cannot  be  dispensed  with,  iii.  318 

application  to  Court  or  judge,  iiL  317,  318 

rule  of  Court  to  enter  appearance,  iii.  318 

judge's  order  to  like  effect,  id. 

plaintiff's  entering  appearance  thereon,  iii.  319 

requisites  to  be  observed,  id, 

where  defendant  resided  in  furnished  lodgings,  id, 

where  defendant  has  known  residence  in  England,  but  o^t  of  king- 
dom, iii.  390 

where  defendant  has  no  known  residence,  but  supposed  to  be  in  Eng- 
land, id. 

what  endeavours  to  serre  requisite,  id, 

reouisites  of  affidavit,  iii.  3t0,  321 
IV.  Proceedings  in  non- bailable  cases  to  outlaw  defendant,  iii.  3tl,  400  to  403 
when  no  known  residence,  iii.  331 
requisites  of  affidavit,  id.    See  Outlawry, 
declaring  after  proceeding  by  distringas,  id, 

must  be  absolutely,  id. 

and  not  de  bene  este,  id. 

must  not  be  before  appearance,  id. 

DISTRINGAS  JURAT0RE8, 
form  of  writ  of,  iii.  797 
to  whom  to  be  directed,  id, 

DISTURBANCE  OF  EASEMENTS,  &c. 

the  necessity  for  litigating  known  interruptions  to  claims,  i.  757,  758 
of  commons,  i.  210,  394  to  397 

DITCHES,  i.  193, 194.    See  Hedget,  1  Bar.  &  Cres.  71 
in  law  a  fence,  i.  194 

must  not  be  made  too  near  a  neighbour's  land,  id. 
general  rule  relating  to,  id. 

DIVIDENDS, 

when  to  be  made,  i.  566. 

DIVORCE.    See  Eeeletiattical  Courtt. 

suits  for,  on  account  of  cruelty  or  adultery,  ii.  461,  489 
costs  of,  pending  snit  for,  paid  by  husband,  i.  462 
letters  of  request  for  instituting  suit  for,  in  Arches  Court,  ii.  498 
decree  for,  iv.  140, 153 

r  ^ 
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DIVORCE  BILL, 

standing  order  in  Hoosa  of  Lords  requiring  attendance  of  hu&band,  i.  61 

DOCKS,  i.  197 

injuries  and  offences  in  or  to,  i*  197,  198 

DOCKEllNG  JUDGMENT,  iv.  113,  114.    See  Final  Judgment. 
forms  of,  iv.  114 

DOCUMENTARY  EVIDENCE.    See  Evidence. 
admission  of,  liL  8 10 

power  of  judges  to  make  regulations  respecting  admission  of,  iii.  817 
proceedings  requiring  admission  of,  iii.  818 

prescribed  form  of  request,  id, 
necessity  for  previous  examination  of,  iii.  825 
of  notices  to  produce,  iii.  854 
enforcing  inspection  of,  iii.  433  to  435,  619,  620 

DOCUMENTS.     See  Declaration.    Inspection, 

enforcing  inspection  of,  before  declaration,  iii«  433  to  435 

producing  same  at  stamp-office,  iii.  433 

inspection  of,  how  enforced,  iii.  619,  6^0 

when  to  be  annexed  with  affidavit,  iii.  548 

drawing  up  rule  nisi  "  on  reading  of  documents,  &c."  iii.  579 

power  of  judges  to  make  regulations  respecting  admission  of,  iii.  817 

statement  of,  in  brief,  iii.  85?.    See  Brief. 

production  of,  before  arbitrator,  may  be  enforced,  ii.  98 

production  of,  before  privy  council,  bow  enforced,  ii.  578,  58S 

DOG, 

malicious  injury  to,  within  7  fie  8  Geo.  4,  c.  30,  i.  89,  6S5,  696 

stealing  of,  how  punished,  i.  89 

may  be  shot  pending  the  killing  of  fowls,  ficc.  i.  598 

person  may  keep  one  for  protection  of  house  and  yard,  i.  603 

and  let  it  loose  at  night,  id. 

but  must  give  notice,  i.  453,  603  to  605 

liability  of  owner  for  damage  done  by  one  without  notice,  i.  604 

may  be  destroyed  when  pursuing  rabbits  in  legal  warren,  i.  606 

or  deer  in  a  legal  park,  i.  607 

but  not  directly  when  self-hunting,  id. 

may  be  seized  when  used  in  night  poaching,  i.  607 

doubtful  whether  dog  spears  may  be  set  to  destroy,  id. 

what  may  be  used  to  chase  sheep  off  owner's  land,  i.  610 

unnecessary  injury  to,  a  malicious  injury  within  late  act,  i.  625,  696 

penalty  for  stealing  of,  ii.  135 

DOG  SPEARS,  i.  406,  407 

right  to  set,  questionable,  i.  607,  609 

DONATIO  MORTIS  CAUSA,  1 104 
title  by,  to  personalty,  td. 
now  extends  to  bills  of  exchange,  notes,  fire.  i.  105 

DONATIONS  TO  CHILDREN, 

when  and  how  to  be  framed,  i.  65,  66,  362 
form  of  cesser  of  a  bequest  to,  i.  362 

DOUBLE  LIABIUTY.    See  Interpleader. 

relief  from,  under  interpleader  act,  iii.  620,  621 

DOUBLE  PLEAS.    See  Several  Pleas. 
when  or  not  allowed,  iii.  731  to  737 

DOUBTFUL  COUNT, 

introduction  of,  improper,  iii.  478 

DOUBTFUL  EVIDENCE.    See  Evidence. 
propriety  of  adducing,  considered,  iii.  826 

DOWER, 

form  of  cesser  on  a  bequest,  i.  362 
law  of,  materially  altered,  i.  252 
how  recovered,  i.  380 
bills  for  assignment  of,  ii.  420 
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DRAMATIC  REPRESENTATION, 

property  in,  now  protected  by  3  Wm.  4,  c.  15,  i.  7l9. 

DRAFTS  OF  DEEDS,  &c. 
who  entitled  to,  i.  504,  905 

DROWNING, 

attempts  to  kill  by,  i.  34 

DRUNKENNESS, 

when  ground  for  refasiog  specific  performance,  i.  837 
punishment  of,  in  Ecclesiastical  Court,  ii.  477 

DUEL, 

how  to  prevent,  by  proper  intervention  and  correspondence,  i.  56S,  563 
by  a  judge's  warrant  to  prevent,  i.  674 

DUTIES, 

when  not  enforced  by  law,  L  8,  n.  (a) 

DURATION, 

of  a  writ  of  summons,  iii.  256 
limited  to  four  months,  id* 
but  may  be  continued,  id, 

DWELLING  HOUSE,  1. 167,  168.    See  Messuage. 
defined,  id. 

in  criminal  proceedings  now  the  technical  term,  id. 
as  in  burglary,  id. 
in  larceny,  i.  171 

but  the  word  house  is  used  os  to  malicious  injuries,  i.  178 
a  wash-house  when  part  of,  though  no  internal  communication,  i.  169,  17 1 
ground  adjoining  a  dwelling-house,  id. 
what  is  a  dweUing-house  as  respects  burglary,  i.  169  to  171 
what  a  curtilage  as  respects  burglary,  i.  1 76 
what  acts  in  defence  of,  permitted,  i.  60^,  603 

EARTH. 

trespass  lies  for  removal  of,  i.  95 

digging  of,  too  near  neighbour's  land,  i.  384 

EASEMENT.    See  Ueenss. 

operation  of  statute  of  limitations  respecling,  i.  745,  758 
right  to,  if  interrupted,  must  be  litigated  within  twenty  years,  or  will  be  lost, 
i.  757,  758 

EAST  INDIA  STOCK, 
how  regulated,  i.  97 
may  be  devised  by  wiU,  id. 

FASTER, 

prof  iso  when  term  falls  in,  iii.  91 

EASTER  TERM, 

commencement  and  duration  of,  id. 

EASTER  TUESDAY, 

notice  of  trial  for,  before  sheriff,  held  good,  iii.  106 

ECCLESIASTICAL  COURTS, 

general  observations  respecting,  ii.  454 
proposed  alteration  in,  ii*  454,  note 
I.  Subjects  of  Ecclesiastical  Jurisdiction,  ii.  308,  455 
First,  When  they  /moe jurisdiction,  ii.  455 
over  their  own  officers,  ii.  457 

I.  Over  private  injuries,  tJ. 

jurisdiction  is  local  as  to  person,  ii.  456  ;  and  see  3  and  3  W.  4, 

c.  93,  should  have  been  in  pages,  ii.  482,  484,  485 
1.  Causes  pecuniary,  ii.  456 
for  tithes,  ii.  456, 490,  491 
ecclesiastical  dues,  ii.  457 
spoliation,  or  ecclesiastical  waste,  idi 
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2.  MatrimoDial  cauM«,  ii«  458 

jactitation  of  marriage,  ii.  459 

nullity  of  marriage,  ii.  459,  488 ;  iv.  140,  155,  tOO 

restitatioQ  of  conjugal  rights,  U.  460,  487 

divorces  for  cruelty  or  adultery,  ii.  461 

alimony,  ii.  463 

costs  pending  suits,  id. 

3.  Testamentary  causes,  ii.  464 

legacies,  ii.  466,  498 

4.  Defamation,  ii.  467  to  47f ,  486 

what  words  punuhable,  ii.  469 
what  plea  admissible,  ii.  470 
punishment  for  defamation,  iL  471 

5.  Disturbance  of  pews,  ii.  472 ;  iv.  159 

II.  Over  pubtic  matters  and  offences,  ii.  472 

1.  Church  rates,  ii.  472,  491 

2.  Grammar  schools,  ii.  475 

3.  Ecclesiastical  officers,  ii.  457  to  475 

1.  Churchwardens,  t£f. 

2.  Mioisters,  6cc.  id. 

4*  Ecclesiastical  offences,  id, 
brawling,  &c.  ii.  476 
assaulting  a  clersymao,  ii.  477 
having  bastard  children,  id. 
solicitation  of  chastity,  id, 
other  offences,  ii.  477,  478 
non-repair  of  church  or  church-yard,  ii.  478 

5.  Limitation  of  suits  in,  ii.  478 

6.  When  this  Court  preferable,  id. 

Secondly,  Where  they  have  no  jurisdiction,  id, 

ThWdly,  Course  of  proceeding  in,  ii.  481 

I.  Plenary  causes  enumerated,  ii.  481,  482 
proctors,  ii.  482 
parties  thereto,  id. 
process  in,  id. 

form  of  citation,  ii.  491 
process  to  compel  appearance  to  citation,  S:c.,  sec  2  &  3  W.  4, 
c.  93,  omitted  by  mistake  in  vol.  ii.  page  482,  but  now  aoticad. 
Ubel,  u.  482 

form  of,  ii«  491 
appearance,  ii.  482 
answer  in,  id. 

witnesses  in,  ii.  483 ;  iv.  223,  225 
sentence  in,  id. 
executors,  ii.  483  to  485 
peculiarity  that  a  suit  in  Ecclesiastical  Court  may  entirelj  change 

its  object,  ii.  485 
costs  in  these  Courts,  id, ;  iv.  128 
practical  proceedings  in,  id. ,  iv.  121  to  229 
for  defamatory  words,  ii.  486,  467  to  472 
form  of  citation  for,  ii.  486 

form  of  libel  in  Consistory  Court  of  I<ondon  for,  ii.  487 
for  restitution  of  conjugal  rights,  ii.  487, 460 
for  uttlltty  of  marriage,  ii.  488,  459 ;  iv.  155,  200 
for  a  divorce,  ii.  489  i  iv.  140,  153, 195 
for  subtraction  of  tithes,  ii.  490, 456 

appeal  therein  from  Dioceaaa  to  Arches  Court,  ii.  490 
form  of  citatioD,  ii.  491 
form  of  libel,  td. 
for  subtraction  of  church  rates,  ii.  491, 472;  iv.  140,  160 
eontempti  of  Ecclesiastical  Court  by  non-appearances,  &c.  see  2  & 
3  W.  4,  c.  93,  omitted  by  misUke  in  vol.  ii.  pages  482,  484, 485 
IL  Right  of  intervention  in,  ii.  492 

11.  Of  the  several  Ecclesiastical  Conits,  ii.  494 
in  general,  id. 

1.  Archdeacon*!  Court,  ii,  495 
2»  Consistory  Courts  id* 
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is  not  a  Court  of  record,  Hnd  cuinot  dirtcUy  fine,  ii.  495 
but  ma^  order  its  ofiicer  as  a  deputy  registrar  to  paj  over  money 
in  hu  bands  as  sacb,  id. 
S.  Court  of  Peealiara,  id, 
4«  Aicbes  Court,  ii.  496 

Jorisdiction  of,  under  letters  of  request,  ii.  497 

form  of,  id,  j^ 

as  a  Court  of  Appeal,  ii.  496 
mode  of  recovenng  a  legacy  in,  ii.  498,  466 

5.  Pterogative  Court,  it.  500 

proceedings  to  obtain  probate  or  letters  of  administrationi  id, 

form  of  probate,  ii.  50 1 

of  letters  of  administration,  ii.  500 
entering  caveat,  ii.  50t 

form  of  caveat,  id, 
obtaining  inventory,  id. 
of  administration  bond,  id.  503 
observations  as  to  sureties,  id, 
proceedings  on  caveat,  id, 
contesting  validity  of  will,  id. 
observations  relating  to,  ii.  504 
application  for  assignment  of  bond,  ii.  505 

action  thereon,  id, 

6.  Court  of  Faculties,  id.  507 

jurisdiction  over  what  matters,  id. 

practice  of,  how  proved,  iii.  83 

operation  of  statutes  of  limitation  in,  i.  783 

in  9  &  3  Wm.  4,  c.  76,  i.  745,  746,  in  notes 
remediies  in,  for  slander,  i.  45.    See  l^aw'a  Ecdeaiastical  Law,  p. 
47 

restitution  of  conjugal  rights,  1. 788,  789 
exclusive  jurisdiction  as  to  validity  otwill  o(  penonaUy,  i.  817 

Practicb  awd  Froczedinos  in,  iv.  ISl 

GtMTal  tbservatiimi  intnducingforvu  and  proeudifigt,  i  v.  1 S 1 

observations  on  orders  of  Court  since  1836,  to  pr/esent  time,  iv.  1S2 

when  exceptions  or  departures  from  these  rules  permitted,  iv.  123 
the  like  on  order  of  Co«rt  of  1st  sesaion  of  Easter  Ti:rm,  18t7,  iv.  123, 

125 
on  order  of  3rd  aession  of  Hilary  Term,  1839,  iv.  123,  126 
on  order  of  8th  May,  ^830,  iv.  124,  128 
on  order  of  29th  June,  1830,  iv.  124 
00  rule  of  1st  September,  1830,  iv.  125 
on  order  of  14th  February,  1832,  id, 

Thb  Recbhv  Rvus  awd  Orbbm,  id. 

Order  of  Ist  session  of  Easter  Term,  1827,  iv.  123, 125 

wbfen  pnUaeation  to  pass  on  pleas  of  preceding  term,  iv.  125 

Court  mav  extend  tiase  of  publication,  iv.  123 

when  pariy  ioCending  to  counterplead  to  assert  his  allegation,  iv.  123 

when  to  bring  same  in,  id. 

Court  may  extend  time  for  so  doing,  iv,  126 
Ordm"  of  3rd  session  of  Hilary  Term,  1830,  iv.  123,  126 

appointment  of  additional  Court  days,  iv.  126,  127 

party  duly  cited,  not  appearing,  to  be  pronounced  in  contempt,  iv.  127 

proceedings  against,  how  to  be  carried  on,  id, 

production  and  swearing  of  witnesses,  id, 

entry  thereof  in  register  book,  id, 

when  witness  to  be  repeated  to  his  deposition,  id. 

prootor  on  refturo  of  citation,  &c.  to  exbibit  bis  proxy,  id. 

party  apfiearing  to  process  to  be  dismissed  with  coats,  onloss  citing 
party  seady  to  proceed,  id. 

liability  of  proctor  for  such  costs,  id. 

proctor  appearing  for  cited  party  to  exbiblt  bis  proxy,  and  enter  ap- 
pearance, id. 

proctor  in  a  matrimonial  suit  to  admit  or  4eoy  foct  of  macriage,  id. 

suspension  on  refusal,  id. 

party  g^yii^  in  an  allegation  nay  require  the  answer  of  adverse  party,  id. 

Court  may  assign  a  term  fof  bringing  iu  same,  id, 

facts  pleaded  to  be  taken  pro  confeuo  on  neglect  to  bring  in  answer,  td. 
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expense  of  depositions,  by  whom  to  be  paid,  iv.  i^Q 

Court  in  all  cases  may  give  time,  &c.  id. 

admissions  of  handwriting  to  exhibits,  when  to  be  made,  id. 

costs  of  proving,  where  denied,  to  be  paid  by  adverse  parljr,  iv.  If  8, 

ii.  486 
Court  may  direct  security  for  costs  to  be  given  by  either  party,  id. 
Qtder  of  8th  May,  1830,  iv.  124,  1:28 

admonition  to  deputy  registers  before  granting  letters  of  administration 

or  probates,  iv.  128 
duty  of  praciitioncr  to  ascertain  that  party  applying  is  entitled  to  the 

same,  id. 
proctor  neglecting  his  duty,  held  responsible  to  the  Court,  id. 
clerk  of  seat,  &lc.  to  be  satisfied  of  its  correctness  before  suffering  grant 

to  pass,  iv.  129 
form  of  oath  to  he  taken  by  an  executor  or  administrator,  stating  time 

of  death  of  party,  id. 
Order  of  29lh  June,  1830,  iv.  124,  129 

orders,  form  of  commission  to  swear  executors  or  administrators,  iv.  129 

the  tike  as  to  special  commission  to  the  rector,  &c.  id. 

forms  to  be  observed  before  probate  of  a  will  with  codicils  annexed  be 

granted,  id. 
the  like  as  to  letters  of  administration,  id. 
returns  to  citations,  &c.  when  to  be  made,  id. 
appearance  of  party,  where  to  be  made,  id. 
decrees  to  see  proceedings,  when  returnable,  iv.  130 
certain  proceedings  now  discontinued,  id, 
probate  or  administration,  when  U>  be  forwarded,  id. 
commiBsions,  when  to  be  issued,  id. 
notice  of  hearing  to  he  given  in  the  registry,  id, 
delivery  of  papers  requisite  for  the  hearing,  id, 
order,  when  to  come  in  force,  id. 
Order  of  1st  September,  1830,  iv.  125,  131 

prescribes  form  of  commission  to  swear  executors  or  administrators,  iv. 

131 
form  of  commission  for  swearing  executors  of  a  will,  residing  in  the 

country,  id. 
form  of  oath  to  executrixes,  iv.  132 
form  of  certificate  of  rector,  iv.  133 
form  of  commission  to  swear  an  intended  executor  of  the  effects  of  a 

person  dying  without  leaving  a  will,  id, 
form  of  oath  to  be  administered  to  the  administratrix,  iv.  134 
certificate  of  rector,  id. 
form  of  commission  to  swear  an  administrator,  where  there  ia  a  will,  but 

no  executors  appointed,  id, 
form  of  oath  to  be  administered  to  administrator,  iv.  135 
form  of  certificate  of  rector,  iv.  136 
Order  of  14th  February,  1832,  of  the  Dean  of  Arches,  iv.  125, 136 

directs  that  first  day  of  term  in  that  Court  shall  be  the  same  day  on 

which  such  term  commences  at  common  law,  iv.  136 

Process  issued  dy  the  Ecclesiastical  Courts. 
the  different  descriptions  of  process  are,  iv.  137 

citations,  id. 

monitions,  id. 

decrees,  id. 

compulsories  or  writ  to  a  witness,  id, 
by  whom  prepared,  id. 
signing  and  sealing  thereof,  id. 
by  whom  process  served,  id. 

practice  where  parties  reside  out  of  jurisdiction  of  Court,  id. 
certificate  of  service  and  verification  of  such  certificate,  id. 
of  a  creditor  obtaining  administration  after  citing  next  of  kin,  id. 

practice  where  parties  refose  to  accept  or  renounce,  iv.  138 

form  of  affidavit  to  lead  citation,  iv.  138,  146 

necessary  to  advertiae  for  next  of  kiu,  iv.  138 

course  to  be  observed  on  advertizing,  id. 

forms  of  advertisement  for,  i.  451,  454,  455 
proceedings  where  next  of  kin  contest  validity  of  will,  iv.  138,  141 

ciUtioD  to  executor,  iv.  138^  141,  149,  ii.  503,  504 
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when  advisable  not  to  contest  validity  of  will,  iv.  158 

preferable  to  enter  a  caveat,  iv.  139 ;  ii.  502,  503 

Court  may  grant  administration  pendente  lite,  iv.  139 

use  of  suit  at  instance  of  executor,  iv.  141 
of  requiring  executor  or  administrator  to  give  in  inventory  and  account, 
i.  518,  519;  ii.  502;  iv.  139 

citation  to  executor  or  administrator,  iv.  139 

advajitage  of  this  mode  of  proceeding,  id, 
proceeding  where  diocesan  or  Inferior  Court  claims  jurisdiction,  iv.  140 
why  advisable  to  proceed  in  Superior  Court,  id. 
removed  by  letters  of  request,  ii.  497  ;  it.  140,  153 
letters  of  request  to  remove  proceedings  from  Inferior  to  Superior  Court,  iv. 

140,  153 
Other  proceedings. 

decrees  for  divorce,  iv.  140, 153 ;  ii.  497 

jurisdiction  of  Court  in  granting,  ii.  497 

decree  of  nullity  of  marriage  on  ground  of  incest,  iv.  140,  155 

decree  against  clergyman  for  incontinence,  iv.  140,  157 

jurisdiction  of  Court  over  ecclesiastical  persons  in  general,  ii*  457,  475 

citation  for  perturbation  of  a  pew,  ii.  472 ;  iv.  140,  159 

for  a  church  rate,  ii.  472,  491 ;  iv.  140,  160 

citation  by  and  of  next  of  kin,  contesting  validity  of  will,  ii,  503,  504 ; 
iv.  138,  141 

use  of  suit  at  instance  of  executor,  iv.  141 
Of  Proxies,  id. 

proxy  of  appointment  to  a  proctor,  id, 

duty  of  pioctor  to  obtain,  iv.  127,  141 

appointment  of,  when  vacated,  ii.  482 

forms  of  appointment  of,  iv.  144,  162, 164 

Forms  OP  Prucesdixos, 

of  proxy  of  renunciation  by  widow  and  intended  executrix,  in  order  that  ad- 

mniistration  may  be  granted  to  her  son,  iv.  144 
of  special  limited  administration,  iv.  145 
of  affidavit  to  lead  a  decree  against  next  of  kin,  to  accept  or  renounce  letters 

of  administration  ot  suit  of  a  creditor,  iv.  146 
form  of  decree  thereon,  id, 
form  of  certificate  of  service  thereof,  iv.  149 

of  affidavit  in  verification  of  certificate,  id, 
of  citation  by  next  of  kin,  calling  on  executors  to  bring  in  probate  and  prove 

will,  iv.  149,  138, 141 
of  certificate  of  service  thereof,  iv.  150 
of  affidavit  indorsed  on  original  citation,  id. 
of  citation,  calling  on  executors  to  render  an  inventory  and  account  at  suit 

of  residuary  legatee,  i.  518,  519;  ii.  502;  iv.  151,  139,  187 
of  certificate  of  service  thereof,  iv.  152 
of  citation  of  subtraction  of  legacy  in  Arches  Court  of  Canterbury,  i.  8l7 ; 

iv.  152, 191 
of  decree  of  letters  of  request  from  Arches  Court  of  Canterbury  for  a  di- 
vorce, iv.  I.i3,  140,  195  ;  ii.  497 
certificate  of  service  thereof,  iv.  154 
of  decree  by  letters  of  request  in  Arches  Court  in  a  cause  of  nullity  of  mar* 

riage  on  the  ground  of  incest,  ii.  488,  459;  iv.  155>  200 
the  like  against  a  minister  for  hicontineuce,  iv.  157,  140 
libel  against  same,  iv,  209 
certificate  of  service  thereof,  iv.  159 
of  citation  in  Consistory  Court  for  perturbation  of  seat  or  pew,  iv«  159;  it. 

472 
of  libel  for  same,  iv.  213 
the  like  for  a  church  rate,  iv.  160,  141 

libel  for  same,  iv.  216 
of  decree  in  a  testamentary  cause,  citing  parties  entitled  to  distribution,  &c. 

to  appear  and  see  proceedings,  iv.  161 
of  proxy  appointing  a  proctor  to  propound  a  will  on  behalf  of  an  executor, 

IV.  162 
the  like  to  contest  the  validity  of  a  will,  iv.  164 

Of  Alx^egations  and  Libels,  and  Pleas  and  thxir  Rxqvisites,  iv.  16^ 
should  be  concise  and  pertinent,  id» 
care  essential  in  preparing  same,  id* 
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ECCLESIASTICAL  COVRTS— (continued.) 
by  whom  drawn  and  prepared,  iv.  166 
consist  of, 

1.  Libd,  id. 

2.  Articles,  id. 

9-  Allegations,  id, 
4.  Act  on  petition,  id, 
answers,  id. 
interrogatories,  id, 
delivery  of  copy  of  plea,  id. 
forms  of,  i?.  167 

common  condidit  pleading  the  execation  of  a  will  by  a  deceased  person,  id. 
allegation  on  behalf  of  next  of  kin,  contesting  Talidity  of  a  will,  iv.  169 
responsive  allegation  thereto,  that  testator  was  of  sound  mind,  and  that 

will  was  and  is  valid,  iv.  174 
allegation  pleading  party's  interest  in  en  intestate's  effeets,  iv.  180 
allegation  on  behalf  of  residuary  legatee,  objecting  to  an  inventory  and 

account  given  in  by  executors,  iv.  187,  1S9, 151 
of  libel  on  behalf  of  party  entitled  to  a  legacy  against  an  executor  for 

subtraction  of  legacy,  iv.  191, 15t 
of  libel  in  a  salt  for  divorce  on  ground  of  adultery,  I  v.  195,  153 
articles  in  a  suit  for  nullity  of  marriage,  on  ground  of  incest,  iv.  200, 

155 
articles  to  deprive  a  clergyman  of  his  benefice,  by  reason  of  immorality. 

&c.  iv.  f09  ^  J  j» 

lihel  for  perturbation  of  a  seat  or  pew,  iv.  213 

libel  at  the  suit  of  churchwardens  for  a  church  rate,  Iv.  916 

Practice  as  to  Answbus  in  oknxral,  ii.  488 ;  iv.  2«0 

requisites  of,  iv.  220  \  ii.  482 

by  whom  prepared,  iv.  220 

obtaining  copies  of,  id. 

Ibrm  of,  to  an  allegation  of  a  person  claimiog  to  propound  a  will,  iv.  220 
Witnesses, 

compelling  attendance  of,  iv.  223 

form  of  compulsory  writ,  id, 

written  notice  of  proceeding  for  a  contempt,  id. 

form  of  significavitto,  iv.  225 

writde  contumaci  capiendo,  iv.  223,  225 

writ  of  deliverance,  %d. 

Decrees, 

course  observed  before  publication  of,  iv.  226 
aignatore  of  judge  to,  id. 

Taxing  Costs, 

are  taxed  by  register,  iv.  226 
monition  for  payment  of  same,  id. 
form  of  monition,  228 

ECCLESIASTICAL  DUES, 

suits  for,  ii.  457 

ECCLESIASTICAL  OFFENCE, 
jurisdiction  of  Courts  over,  ii.  475 

ECCLESIASTICAL  OFFICERS, 

jurisdiction  of  Court  over,  ii.  457,  475 

ECCLESLA8TICAL  WASTE, 

suits  for,  ii.  457 

ECCLESIASTICAL  PERSONS, 

when  bound  by  statute  of  limitations,  i.  745 

as  ho  certain  iseoiporMl  righto,  2  &  3  W.  4,  c.  7ft,  i.  745, 746 
as  to  tithes,  sixty  years,  2  &  3  W.  4,  c.  100,  i.  746,  note  (c) 

EDUCATION  OF  ARTICLED  CLERKS.      See  AUome^  and  SoUcUfir.    SituUnU 
for  the  Bar. 
subject  considered  fully,  ii.  5  to  5  ^ 
should  be  attended  to  previous  to  binding,  ii.  5 
should  receive  instruction  in  sciences,  id. 


ALL  THE  SEVEN  PARTS.  381 

EDUCATION  OF  ARTICLED  CLERKS.— (conti«««i.) 
their  preparatory  education  considered,  ii.  5 
should  haTe  had  a  good  classical  education,  ii.  5  b 
advantages  of  studying  the  useful  sciences^  id, 
the  dead  languages,  id. 

and  other  branches  of  knowledge  and  literature,  id, 
especially  phvsics  or  natural  philosophy,  id. 
knowledge  of  drawing  useful,  id, 
study  of  biographical  works  recommended,  id, 

EFFECTS, 

what  it  includes,  i.  90 

EGGS  OF  BIRDS, 

protected  by  game  act,  1  &  2  Will.  IV.  c.  32,  i.  137^  404 
when  stealing  of,  larceny  at  common  law,  i.  87 

EJECTMENT,  i.  379.     See  Limitationt,  Statute  of, 

when  sustainable  for  breach  of  stipulation  in  agreement  for  lease,  i*  474,  475 
when  unnecessary,  and  possession  may  be  taken  without  it,  i.  646,  n.  (t) 
not  sustainable  after  twenty  years'  adverse  possession,  i.  744 
if  entry  made  in  twentieth  year,  semhle,  ejectment  suffices  within  a  prear  after,  id, 

twenty  years  commences  from  time  when  right  Jlrtt  accrued,  td, 

what  possession  is  or  not  adverse,  i.  748  to  755 

four  different  exceptions  considered,  i.  748  to  754 
owner  not  obliged  to  take  immediate  advantage  of  foifeitare,  i.  754 
when  may  be  brought  even  after  sixty  years'  possession,  i.  747,  n.  (a) 
one  of  twelve  rem^ies,  i.  379.    See  Ousters, 
on  whose  demise  the  action  should  be  brought,  i.  47 
should  not  be  on  demise  of  cestui  que  trust,  id, 
but  on  demise  in  name  of  trustee,  id. 
when  unnecessary,  ii.  231,  232 
trial  of,  on  circuit,  iii.  46 
of  immediate  execution,  iii.  45*  92,  93  ;  iv#  26 
trial  of,  in  vacation,  iii.  92 
former  practice  as  to  declaration  in,  iii.  100 
when  may  be  served  iii.  100,  102 
need  not  be  entitled  of  day  when  served,  iii.  1 13 
service  of  deelaralioo  on  wife  of  tenant,  iii.  263 
staying  proceedings  until  residence  of  plaintiff  known,  iii.  636 

or  security  for  costs  p;iven,  id, 

what  a  sufficient  residence,  id, 

until  costs  of  former  action  paid,  id, 
right  of  counsel  to  begin  in  actions  of,  iii.  876 
when  new  trial  granted  in,  iv.  75 
certificate  of  judge  for  immediate  execution  in,  iv.  26 
form  of  judgment  in,  iv.  110 

ELECnON, 

on  what  count  to  take  a  verdict,  iii.  922 

by  an  heir,  when  necessary,  and  form  of,  i.  367, 363 ;  1  Russ.  &  M.  250 

ELECTION  PETITIONS, 

costs  of,  recovered  summarily,  ii.  340 

certificate  of  Speaker  of  House  of  Commons  conclusive  as  to  anooot,  ii.  341 

operates  as  a  warrant  of  attorney,  id, 

ELEGIT, 

form  of,iv.  116 

EMBEZZLEMENT.    See  Larceny,    False  PreUnce, 
what,  and  how  punished,  i.  133, 134 

EMBLEMENTS,  i.  91 
defined,  L91  to  94,  161 

when  belong  to  executor  and  not  to  heir,  i.  91  to  94 
when  landlord  entitled  to,  if  leas«  forfeited,  i.  92;  7  Biag.  164 
crops  of  natural  grass  belong  to  heir,  i.  92 
devisee  when  entitled  to,  id, 

sale  of  growing  crops  not  within  statute  of  frauds,  i.  93 
nor  of  underwood  or  gwwing  trees,  id, 
who  entiUed  to,  i.  261,  262 
several  points  relating  to,  i.  9i  to  94,  161, 261,262  ',  7  Bing.  164 

ENCROACHMENTS,  i.  237.    See  Wattes, 
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ENFRANCHISEMENT,  i.  351 

ENGLISH, 

all  process  most  be  io,  iii.  158 

ENLARGING  RULES, 

practice  as  to,  iii.  586,  587 

ENLARGEMENT.    See  Arbitration. 
of  time  for  making  award,  ii.  96 
power  of,  generally  given  to  arbitrator,  id. 
should  be  made  according  to  terms  of  reference,  id. 
or  award  would  be  void,  id. 
in  general,  discretionary  in  arbitrator,  id, 
when  Court  will  order  it,  ii.  97 
for  what  time  it  should  be  made,  id, 
form  of,  id, 

ENROLMENT.    See  Attorney  and  Solicitor. 

of  articles  of  clerkship,  with  affidavit  of  execution,  must  be  within  six  months,  ii. 

4,10  c 
of  name  on  rolls  of  Court,  ii.  14  a 

ENTERING  JUDGMENT,  iv.  100  to  1 14.    See  Final  JudgmenU 

ENTERING  ISSUE,  iii.  771.    See  luuc. 

ENTRIES,  FORM  OF, 

when  judges  may  alter,  iii.  63. 

ENTRY .    See  Attormy  and  Solicitor, 

no  longer  to  be  deemed  possession,  3  &  4  Will.  4,  c.  27,  s.  10,  i.  278,  (a),  in 

note 
of  affidavit  of  execution  of  articles  of  clerkship,  ii.  10  c 
of  notice  of  intention  to  apply  for  admission,  it.  12 
of  name  and  place  of  abode  on  obtaining  admission,  ii.  14  a 
of  certificate  with  proper  officer,  ii.  14  c 

ENTRY  OF  NAME.    See  Attorney  and  Solicitor. 

necesssaiy  on  obtaining  admisaon  and  taking  out  certificate,  ii.  14  c 

ENTRY  OF  SATISFACTION, 
proceedings  on,  iv.  118 
lorm  of,  id, 

ENTRY  ON  LAND, 

power  of  attorney  to  make  entiy  to  avoid  a  fine  or  statute  of  limitation,  i.  573,  575 

form  of  entiy  and  demand,  i.  573 

and  words  to  be  used  in  making  an  entry,  i.  576 

memorandum  of  entry,  id, 

when  right  of  entry  taken  away  by  statutes  of  limitations,  i.  740  to  760 

enactment  in  that  respect,  i.  744,  745 

EQUITABLE  ESTATES  AND  INTERESTS, 

distinctions  between,  and  legal,  i.  7, 8,  322  to  324,  365  to  373 
equity  of  redemption  in  fee  is  not  legal  assets  in  respect  of  which  an  heir  can  be 
sued,  i.  369 

EQUITABLE  MORTGAGES,  i.  335, 106  to  108 

notices  and  precautions  in  case  of,  i.  459,  467  to  471 

EQUrrABLE  MORTGAGEES, 

when  not  bound  to  produce  title-deeds,  i.  336 
tiUe  of,  i.  336 

EQUITY,  COURTS  OF.  St%  Chancery.  Chancelhr.  CoiirU,  Exchequer.  Mat- 
ter of  the  Rolls.    Specific  Performance.    Injunctions. 

will  sometimes  prevent  exercise  of  a  legal  right,  i.  7 

affords  no  preventive  remedy  in  cases  of  libd,  i.  44,  n.  (r),  697 

unless  same  relates  to  a  cause,  id. 

what  is  a  better  equity,  i.  463,  470 

will  restrain  attorney.  &c.  from  communicating  confidential  coromnnicalions,  ii.  18 

but  will  not  restrain  clerk  who  has  commenced  practice  from  acting  as  attorney 
against  parties  for  whom  his  master  was  employed,  id. 

will  in  general  set  aside  improjper  stipulations  as  to  costs,  &c.  ii.  28 

When  it  mil  lelieve  against  a  forfeituie,  i.290 
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EQUITY,  COURTS  0¥—(e(mHnued.) 

has  extensive  jurisdiction  to  prevent  piivate  injariesi  &c.  i.  695 
bat  will  not  interfere  to  prevent  a  crime,  i.  697 
staying  proceedings  in  other  Courts,  i.  731 
construction  of  statutes  of  limitation  in,  i.  775  to  782 
jurisdiction  of  Courts  of,  it.  308,  403 
officers  in  Courts  of,  ii.  317 

extensive  privileges  in  favour  of,  id, 
may  send  case  for  opinion  of  Courts  of  law,  ii.  3S0 
or  direct  an  issue  to  be  tried  there,  ii.  352 
of  Courts  of  equity  in  general,  ii.  403  to  405 
jurisdiction  andproceediogs  generally  the  same,  ii.  443 
appeal  from,  iL  308,  593 
not  in  Equity,  if  right  legal,  and  no  trust,  ii.  436 
diflerence  between  proceedings  ini  and  at  law,  iii.  87,  88 
appearance  in,  id, 
bill  of  interpleader  in,  iii.  627 

for  injunction  in,  id. 

for  a  discovery,  id. 
staying  proceedings  at  law,  to  give  effect  to  defence  in  equity,  iii.  632 
new  trials  on  issues  from,  iv.  82 

EQUITY  DRAFTSMAN.    See  Students  for  thi  Bar. 
his  functions  considered,  ii.  42 

EQUITY  OF  REDEMPTION, 
when  not  legal  assets,  i.  369 

ERROR,  COURTS  OF.    See  Appeal,  CmirU  of. 
jurisdiction  and  enumeration  of,  ii.  308,  309,  567 
recent  enactments  respecting,  ii.  308 
practice  in  caies  of,  materially  altered,  it.  568 
jurisdiction  of  K.  6.  in  cases  of,  from  inferior  Courts,  ii.  350,  360 
writ  of  error  from  inferior  Court  is  not  returnable  in  Common  Pleas,  ii.  388 
doubted  whether  error  in  fact  examinable  in  Exchequer  Chamber  or  House  of 

Lords,  ii.  572  to  592 
three  principal  Courts  of,  ii«  567 

1.  Excbequer  Chamber,  ii.  567,  568.    See  Exehequer  Chamber. 

from  what  Courts,  ii.  567 

enactments  of  1  Will.  4,  c.  70,  s.  8,  ii.  568 

review  of  former  law,  ii.  568  to  574 

2.  Judicial  Committee  of  Privy  Council,  ii.  575.    See  Privy  Council, 

jurisdiction  of,  ii.  573 

enactmenU  of  3  &  4  Will.  4,  c  41,  ii.  573  to  582 

orders  in  council,  ii.  582,  583 

3.  House  of  Lords,  ii.  585.    See  House  of  Lords. 

iuriadiction  of,  id* 

from  what  Court  of  error  sustainable,  ii.  597  to  599 

course  of  proceedings  in,  ii.  597 

practice  on  appeals,  ii.  601 

ERROR,  WRIT  OF, 

removal  mto  K.  B.  by,  ii.  374 

course  of  proceedings  in  the  House  of  Lords,  ii.  597 

ESCAPE, 

inspection  of  writ  in  action  for,  iii.  433 
when  or  not  lawful,  i.  633  to  639 
action  for,  limited  to  six  years,  i.  769 

ESCHEAT 

siteration  in  law  of,  i.  103,  279,  280 
when  no  escheat  to  the  crown,  i.  280 
title  acquired  bv,  i.  103, 272 

to  personalty,  i.  103 

to  real  property,  i.  279 

ESCROW, 

conveyance  rated  though  so  delivered,  i.  303, 304 

ESSOIGN  DAYS, 

bow  affected  by  recent  statutes,  iii,  89  to  92 
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ESTATES, 

1.  Meanings  of  term  are  two,  i.  159, 238,  n.  (t) 

1.  the  thing,  i.  159,  249,  250,  252 

2.  the  interest  in  the  thing,  id, 

2.  Incidents  of,  in  general,  i.  242 

power  of  alienation,  id. 

forfeiture  by  transferring  a  larger  estate,  i.  243,  287 

distinctions  between  freehold  and  leasehold,  i.  244 

3.  Several  kinds  of  words  creating,  and  incident,  i.  241  to  264 

in  fee  simple,  i.  245  to  250,  258 

by  wnat  words,  i.  247 

incidents,  i.  258  to  264 
in  tail,  i.  246,  250,  258 

by  what  words,  i.  250 

incidente,  i.  258  to  264 
for  life,  i.  246, 251,  258  to  262 

by  what  words,  i.  251 

incidents,  i.  259  to  264 
for  years,  i.  247,  252,  259  to  262 

by  what  words,  i.  252 

incidents,  i.  259  to  264 
from  year  to  year,  i.  254,  259  to  262 

by  what  words,  i.  254 

incidente  of,  i.  259  to  264 
at  will,  i.  256, 259  to  262 

by  what  words  and  incidents,  i.  256 

incidents,  i.  259  to  262 
at  sufferance,  i.287,  259  to  262 

by  what  words,  t.  257 

incidents,  i.  259  to  262 
of  mortfiragor  and  mortgagee,  i.  257,  258 
right  of  voting  in  respect  of  each,  i.  262  to  264 
on  condition,  i.  266  ;  1  Bing.  N.  C.  8 

4.  Times  of  en^ymeot,  i.  264  to  268 

in  possession,  L  264 

in  remainder,  i.  265  to  268 

does  not  create  a  settlement,  i.  262;  10  Bar.  k  Cres.  62 

in  reversion,  i.  265  to  268 

must  be  an  actual  injury,  id, ;  1  B.  Ac  Adolp.  391 

5.  Number  of  owners,  id. 

parceners,  i.  268 
joint  tenante,  i.  269 
tenante  in  common,  i«  270 

6.  Modes  of  acquiring  or  losing  interest  in,  i.  272  to  265.    See  Alienation,  Cm- 

veyanee,    Copyhold4    DeseenU  Deinte,  Iauk, 

7.  Distinctions  between  legal  and  equiteble  interests,  i.  366  to  873 

boundary  of| ).  195 

what  passes  under  the  term  estate,  1.  353 

ESTATES  OF  INHERITANCE, 

how  and  by  what  words  created,  i.  247 

ESTATES  OR  INTERESTS  IN  REAL  PROPERTY, 
the  di0erent  kinds  and  general  outline  of,  i.  238 
distinction  between  interest  and  mere  authority  over,  i.  239 
distinctions  between  legal  and  equitable,  U  865  to  873 

ESTOPPELS, 

tenancy  by,  i.  253 

ESTOVERS.    SeeBotM. 
meaning  of  term,  i.  261 

EVICTION.    See    Outter,    EjteimmU    Forcible  Entry. 
what  of  a  lodger.  Underwood  v.  Burrows,  7  Car.  £c  P.  26. 

EVIDENCE.     See  Interrogatories,    Justices  of  the  Peace,     Brief,     Witnesses.    De- 
murrer to  Evidejice,     Bill  rf  Exceptions, 
securing  evidence  in  first  instsUce,  1.  440 
how  to  obtein  it,  i.  440,  441 

of  boundaries  of  estetes,  i.  455 

vad  of  exercising  acts  of  ownetsbip,  id. 
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£VID£NC£-*(conttntiei2.) 

bills  to  perpetuate  testimony,  when  olrtained,  i.  733 
in  action  by  and  against  ezecotors,  i.  d60 
mandamns  may  be  issned  to  examine  witnesses  in  ladiai  i.  795 
bat  not  to  compel  a  magistrate  to  prodace  depositions  to  an  intended  prosecntor 

for  perjury,  id. 
duty  of  attorney  to  ascertain,  before  eommencing  proceedings,  ii.  tl,  46,  53 
bis  liability  in  case  of  negligence,  ii.  53 
who  to  ascertain  eridencey  li.  53, 54 
wben  bill  for  a  discotery  of,  may  be  filed,  H.  54 
'    or  to  perpetuate  testimony^  id. 

eridence  before  arbitrator,  how  to  be  taken  and  stated,  ii.  101,  lOi 
before  justices  on  summary  proceedings,  bow  to  be  taken,  it  }88 
oath  to  be  administered,  ta. 
mode  of  examination,  ii.  189 
of  taking  endence,  id, 
should  M  taken  verbatim,  id. 
at  least  all  the  words  material,  U.  190 
should  not  be  taken  in  Uie  words  of  statate,  id* 
should  be  read  over  to  wimess,  id* 
how  should  be  stated  in  conviction,  ii.  J  90,  200 

Oteiisioii  of  jMtice  to  do  so,  observance  may  be  compelled  by  mandamna,  id, 
must  state  &e  facts,  and  not  merely  the  result,  id, 
what  evidence  on  face  of  eottvictioit  will  sufBoe^  ii.  tOl 
on  appeal,  fresh  evidence  admissible,  ii.  218 
Of  preparing  tvidenee  before  proceeding  to  tfiai# 

I.  Necessity  for  inquiry  into,  iii.  439, 430,  807 
II.  The  rules  of  evidence,  iii.  808 

are  coeval  with  and  part  of  the  common  law,  id, 
are  modified  by  statutes,  td< 
III.  Considerations  respecting  most  be, 

1.  As  to  what  must  be  proved,  iii.  809 
superfluous  allegations  need  not,  id, 
3.  Of  the  modes  of  proof,  id, 

the  best  evidence  essentiali  id, 
proof  by  witnesses,  iii.  810 
i.  Viva  voce,  id. 
2*  On  interrogatories,  id, 
3.  What  witnesses  incompetent,  iii.  810,  811 
when  or  not  secondary  evidence  admissible,  iii.  810 
objection  tO  witness  on  account  of  interest,  iii.  81 1 
effect  of  46  Geo.  3,  c.  3,  id, 

witness  to  give  evidence  against  bis  pecuniary  interest,  id, 
voluntary  etidence  of  parly  in  his  own  favour,  when  to  be  ex- 
cluded, iii.  812 
statutory  exceptions  enumerated,  iii.  814  to  816 
decisions  thereod,  iii.  816,  817 
3.  Other  recent  improvements,  iii.  817 

power  of  judges  to  make  regnUtkms  as  to  admission  of  written 

documents,  id, 
proceedings  requiring  admission  of  Written docunOAts,  iii.818to821 
liability  to  costs  on  refosal^  iii.  818,  820 
form  of  writtea  request,  iii.  818 
general  regulations  respecting,  iii.  62, 818  to  820 
IV.  Professional  conduct  towards  witnesses  antecedent  to  trial,  iii.  821 
who  to  examine  them,  iii.  821,  822 
mode  of  examining,  iii.  822 

Scotch  law  as  to  precognition  of  witness  before  trial,  iii.  823 
previous  examination  of  documentanr  evidence,  iii.  825 
expediency  of  adducing  doubtful  evidenM,  &e.  iii.  826 
improving  education  of  witness,  when  practicable,  id, 
releasing  witness,  if  necessary,  iii.  827 
number  of  witnesses,  or  quantity  of  evidence,  id, 
V.  Practical  mode  to  compel  appearaitce  of  witness,  iiit  828 
of  the  subpoena,  id. 
of  subpoena  duces  tecum,  iii.  828, 829 

full  form  of,  id, 
of  subpoenaing  witnesses,  iii.  829 
time  of  serving  subpoena,  iii.  831 
fender  of  expenses^  iii.  8df  ^ 
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amount  of  sam  to  be  tendered,  iii.  832 
instructing  witness  as  to  time  and  place  of  trial,  id. 
VI.  Of  notices  to  produce,  iii.  834.    See  Notice  to  produce, 
VII.  Of  notices  of  grounds  of  defence,  iii.  836 
VIII.  Of  admissions,  iii.  837.    See  Admistiont. 
IX.  Of  final  examination  of  evidence  before  trial,  iii.  839 
how  to  be  examined,  id, 

consequent  utility  of  examination,  iii.  839  to  842 
restoring  competency  of  witness  by  release,  &c.  iii.  84t 
examination  of  character  of  witness,  iii.  843 
the  like  as  to  temperament,  id, 
informing  counsel  thereof,  t^. 
when  proper  to  instruct  witness,  id, 
conduct  of,  before  trial,  iii.  845 
the  like,  pending  or  after  trial,  id, 
X.  Statement  of,  in  brief,  iii.  847.    See  Brief, 
XI.  Consultation  on,  before  trial,  iii.  864,  86.5.    See  Contultatiim, 
why  witnesses  should  not  be  present,  iii.  863 
XII.  New  discovery  of,  before  trial,  id, 

communicating  same  to  counsel,  id, 
XIII.  Examination  and  attendance  of,  on  trial,  iii.  869.    See  Trial,  Witnetset, 
early  attendance  of,  requisite,  iii.  869 
course  of  adducing  same,  iii.  869,  888,  889 
examination  of,  iii.  890 
cross^xamination,  iii.  897 
re-examination,  iii.  893 
bill  of  exceptions  to,  iy.  t  to  15 
demurrer  to,  iT.  15  to  17 
bill  of  exceptions  to.    See  Bill  of  Exceptions, 
New  Trial,  when  granted  on  account  of  improper  admimon,  i^c,  of  evidence,  iv.  33 

to  38.    See  New  Trial, 
the  like,  as  to  rejection  of,  iv.  45  to  48.  See  New  Trial, 
the  like,  as  to  misdirection  of  judge  on,  iv.  38  to  45 
the  like,  as  to  improper  rejection  of  evidence,  iv.  45  to  48 
no  new  trial  when  verdict  according  to.  It.  50 
where  verdict  against,  when  new  trial  granted.    See  New  Trial, 
for  false  or  mistaken  testimony,  iv.  54,  55 
where  defendant's  counsel  omitted  to  call  evidence,  iv.  56 
on  account  of  absence  of,  iv.  57 
for  neglecting  to  give  evidence  in  party's  power,  id, 
where  witness  absent  by  contrivance  of  opponent,  iv.  58 
not  if  verdict  proper  on  whole  evidence  adduced,  id, 
nor  on  aflSdavit  of  facts  proveable  at  the  trial,  id, 
when,  on  discovery  of  new  evidence,  iv.  59 
or  where  witnesses  perjured,  iv.  62 
or  where  defendant  called  no  evidence,  iv.  75 

EXAMINATION  OF  ARTICLED  CLERKS.    See  Attorney  and  Solicilor. 
of  notice  of  intention  to  apply,  ii.  12  a 
requisites  of  same,  ii.  12  6 
rule  requiring  notice,  how  construed,  id, 
duty  of  master  or  prothonotary  on  receiving  such  notice,  id, 
form  of  notice,  id, 
proceedings  on  such  notice,  ii.  12  e 
entering  name  at  judge's  chambers,  id, 
of  entering  a  caveat,  id, 

enactments  respecting  examination,  &c.  ii.  12  d 
Boggestions  respecting  examination,  ii.  12  c 
Reg.  Gen.  6  W.  4,  requiring  same,  ii.  12  e 
extracts  from  rules,  id. 

of  petition  to  admit  after  refusal  by  examiners,  id, 
in  other  cases  of  difhculty,  ii.  13 
examiners,  how  appointed,  ii.  13  a 
regulations  of  Easter  T.  1836,  respecting,  id, 
roles  promnlgated  by  judges,  id, 

of  leaving  articles  of  clerkship  previously  with  Secretary  of  Law  Society,  id, 
instructions  to  candidates,  ii.  13  6, 13  c 

prescribed  form  of  examiner's  certificate  of  clerk's  fitness,  ii.  13  6, 14 
form  of  preliminary  questions  to  be  answered  by  clerk  and  matter,  ii.  13  6 
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master's  certificate  of  due  service,  &c.  ii.  13  e 
answers  to  other  questions  put  bj^  examioers,  ii.  13  d 

of  necessity  of  clerk  being  prepared  for  examinatioo,  ii.  14 

•■ 

EXAMINERS, 

appointflient  of,  ii.  13  a 
certificate  of,  ii.  13  b 

EXCEPTIONS.    See  Justices  of  the  Peace. 

when  to  be  stated  in  information,  ii.  166  to  168 
to  be  proved  by  defendant,  ii.  167, 191 
when  to  be  stated  in  conviction,  ii.  20.1,  ¥04 

EXCEPTIONS,  BILL  OF.    See  Bill  of  Exceptions. 

EXCEPTION  TO  BAIL.    See  Bail. 
entry  of,  iii.  384 
from  of  entry  of,  iii.  381 
written  notice  of,  iii.  384 
form  of  notice,  iii.  381 

EXCESSIVE  DAMAGES, 

new  trials  on  account  of,  iv.  63  to  67.     See  New  Trial. 

EXCHANGE, 

conveyance  of  estate  by,  i.  3l< 

EXCHEQUER  CHAMBER,  COURT  OF, 
jorisdiction  of,  ii.  338,  567 
error  from,  ii.  309 
how  constituted,  ii.  568,  569 

is  merely  a  Court  of  error  from  Superior  Law  Courts,  ii.  567 
enactments  of  1  VV.  4,  c.  70,  respecting,  ii.  568 
previous  practice  in  cases  of  error  altered,  id, 
u  what  cases  error  lies  in,  ii.  570,  571 
practice  in  cases  of,  id. 

cannot  investigate  the  merits  upon  matter  o^faet,  ii.  571 
when  error  does  not  lie  to,  ii.  570,  571 
will  not  inquire  into  practice  of  Courts  below,  ii.  573 

or  diBCttss  facts  in  a  bill  of  exceptions,  unless  objection  expressly  raised  before 
the  judge,  and  stated  in  the  bill  of  exceptions,  ii.  577,  578,  b92 

EXCHEQUER  OF  PLEAS,  COURT  OF, 

jurisdiction  of,  co-extensive  with  other  Law  Courts  in  personal  actions,  ii.  Si  4 

exceptions  as  respects  its  officers,  &c.  ii.  315 

peculiar  jurisdiction  in  revenue  cases,  ii.  316 
revenue  and  Law  Courts  of,  ii.  389 
the  Exchequer  of  Pleas,  ii.  390 

when  jurisdiction  exclusive,  ii.  399 

no  jurisdiction  in  real  or  mixed  actions,  id, 

excepting  ejectment,  id. 

in  cases  of  feigned  issues,  id, 

summary  jurisdiction  of,  ii.  393 
by  nabeas  corpus,  id. 
over  warrants  of  attorney,  id, 
over  its  own  oiTicers  and  attornies,  ii.  394 
practice  in  outlawry,  id. 
in  quo  warranto,  ii.  395 
in  prohibition,  ii.  396 

removal  of  civil  suits  from  inferior  Courts,  id. 
proceedings  on  recognizances,  id.  397 
on  newspaper  recognizances,  ii.  398 
over  writs  of  extent  in  aid,  id. 

information  for  not  obtaining  proper  probate,  &c.  S  Cr.  &  M.  1^4 
in  recovezy  of  legacy  duties,  ii.  399 
or  taxes,  ii.  400 
or  customs  duties,  &c.  ii.  401 

jurisdiction  exclusive  in  informations  in  cases  of  seizure,  id. 
and  petitions  of  right,  ii.  40t 
crown  practice  in,  id. 

VOL,  IV.  Z 
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no  jurisdiction  over  criminal  matters,  ii.  403 
except  collaterally,  id, 

bow  a  defendant  to  defend  in  forma  pauperis,  ii.  40f ,  403 
number  of  judges  in,  iii.  5 
Practice,  Court  of.     See  Practice  Court, 
decisions  of,  on  practice,  iii.  15 
master  in,  iii.  39.     See  Master, 
filacer  in,  under  2  W.  4,  c.  39,  s.  7,  iii.  151 

EXCHEQUER,  EQUITY  SIDE  OF  COURT  OF, 
jurisdiction  and  practice  of,  ii.  450 
formerly  a  mere  Revenue  Court,  id. 
advantages  of  filing  a  bill  in  equity  in,  ii.  45< 
jurisdiction  in  tithe  cases,  id, 
in  parochial  matters,  ii.  453 
may  issue  writ  of  ne  exeat,  id, 
its  exclusive  jurisdiction,  id. 

in  cases  relating  to  Crown  property,  id, 

and  superstitious  uses,  id, 

EXCISE  OFFICERS, 

limitation  of  actions  against,  three  lunar  months,  i.  77t 
decisions  thereon,  i.  773,  774 

EXECUTION.    See  Judgment,     Final  Judgment, 
in  Ecclesiastical  Courts,  ii.  483 

power  of  judee  to  expedite,  after  verdict,  iii.  11|  45, 90,  924 
m  ejectment,  immediate,  sfter  trial,  iii.  45 
power  of  sherifif  to  stay,  iii.  47 

when  immediate,  after  judgment,  iii.  90, 92,  93,  924  to  926 
in  cases  of  ejectment,  id, 
irregularity  in,  when  or  not  waived,  522 
certificate  for,  in  ejectment,  iy,  26 
in  other  actions,  id, 
signing  judgment,  &c.  before  issuing  of,  iv.  100  to  115.    See  Final  Judgment, 

I,  The  several  kinds  of  execution,  iv.  115 

1 .  in  general,  id, 

2.  several  kinds  of,  id, 

hy  fieri  faciat,  id, 

form  of,  for  plaintiff,  in  assumpsit,  id. 

indorsement  thereon,  iv.  116 
by  elegit,  iv.  115 

form  of,  in  K.  B.  or  C.  P.,  iv.  116 
by  capias  ad  Uiti$faeiendum»  iv.  115 

form  of,  in  assumpsit,  iv.  117 

II.  Teste  and  return  thereof,  and  time  of  issuing,  id. 

formerly  must  have  been  tested  in  term  time,  id, 
now  otherwise,  id. 
enactment  respecting,  id. 

when  cannot  be  tested  of  a  preceding  term,  iv.  1 18 
testing/^rt /acias  after  deatti  of  defendant  in  vacation,  id, 
enactment  of  4  &  5  W.  4,  c.  62,  s.  33,  as  to  C.  P.  of  Lancaster,  id. 
certificate  for  immediate  execution,  id.    See  Certificate, 
difference  between  an  execution  and  an  attachment,  id. 
entry  of  satisfaction,  iv.  119 
form  of  entry,  id, 

EXECUTION  OF  ARTICLES.    See  Attorney  and  SoUcitcr. 
affidavit  of,  ii.  106 
memorandum  thereof,  id, 

EXECUTORS  AND  ADMINISTRATORS.    See  EccUtiiittical  Courtt,    Adminis- 
tration, 
title  acquired  by  being,  i.  108 
how  should  distribute  property,  id, 
table  of  distributions,  i.  109 
no  action  lies  for  distributive  share,  i.  110 
unless  there  has  been  a  new  consideration,  id, 
goods  of  intestate  not  liable  to  debts  of  executor  or  adminiitrator,  id. 
if  taken,  he  may  support  trespass,  id, 
form  and  requisites  or  will  of  personaity,  t.  llOtollS 
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form  and  re(|airite  of  will  of  realty  and  peraonalty,  i.  351  to  365 
administratioD  and  table  of  statute  of  dutribations,  L  106, 109 
when  or  not  an  eiecntor  nay  be  sued  by  a  legatee,  i.  112 

not  for  a  legacy  or  distributive  share,  id.  7  Bar.  Ac  Crei«  542 
may  be  when  the  legacy  retained  by  executor  as  a  loan,  i.  1 12, 1  Moore  &  P. 
209,  215 
when  or  not  an  executor  may  be  sued  by  a  legatee,  i.  110 

not  for  a  distributive  share,  id* 
numerous  other  points,  i.  108  to  113 

when  they  may  consent  to  arbitration,  ii.  77.    Set  Arbitration. 
should  guard  against  personal  liability,  id, 
jurifldicuon  of  Courts  of  Equity  over,  ft.  423,  424 
when  liable  to  costs,  iii.  118, 126 
liabilitv  in  action  for  torts,  id, 
non-iomder  in  action  by,  iii.  129 
fraudulent  release  by,  id. 

when  may  sue  for  tort,  3  &  4  W.  4,  c.  42,  s.  2,  i.  530, 770 
Prgeautianary  eonduet  tf  Ex§eutort  and  Adminiurators,  and  gineral  law,  i.  510 
to  560 
Co-executors,  power  of  one  to  sell  or  assign  a  lease  or  grant  a  fresh  lease,  1. 522 
Firtt,  Seeurifig  the  property  and  will,  i.  512 

making  inventory  of  propertv  found,  i.  512,  517 

preserving  articles  specifically  bequeathed,  and  heir  looms,  i.  512 

must  not  apply  them  to  payment,  unless  general  deficieney,  id. 

if  executor  neglect  to  secure  property,  and  loss  ensue,  he  is  liable  for 

devastavit,  H. 
may  justify  entering  house  of  heir  to  take  away  goods,  id. 
but  cannot  legally  break  open  a  chest  to  take  deeds,  &c.  belonging  to 

personal  estate,  i.  513 
searching  for  and  securing  will,  id. 
paraphernalia  liable  to  debts,  i.  512 
Secondly,  Opening  the  will,  i.  513 

Thirdly,  Burying  the  deceased,  and  funeral  expenses,  i.  514 
to  be  according  to  his  rank,  if  he  died  solvent,  id. 
but  if  insolvent,  funeral  expenses  not  to  exceed  20/.,  id, 
or  vrill  not  be  allowed  against  creditors,  id. 
Fourthly.  What  may  do  before  probate,  Sfc,  i.  515 

interest  of  executor  arises  from  will,  not  from  probate,  id. 
may  release  a  debt,  id. 
or  assign  a  term  for  years  before  probate,  id. 
may  collect  and  secure  assets,  id. 
receive  debts,  and  give  effectual  receipts,  id. 
may  issue  a  commission  of  bankrupt,  id, 
may  issue  writ  and  arrest  debtor,  id, 
but  in  strictness  cannot  declare,  id. 
same  rule  prevails  in  equity,  i.  516 
ought  to  present  bills  or  notes  for  payment,  id, 
and  give  immediate  notice  of  dishonour,  to  prevent  loss,  id. 
next  of  kin  may  file  bill,  but  not  commence  action  before  administration 
obtained,  i.  517 
Fifthly,  Inventory  to  be  made  and  property  valued,  and  how,  id. 
this  duty  enjoyed  by  slat.  21  H.  8,  c.  5,  s.  4,  id. 
declantion  by  executors  of  particulars  of  assets,  in  lieu  of  inventory, 

1.519 
oath  thereupon,  id. 

inventory  now  to  include  certain  rights  of  action,  i.  517 
Sixthly,  Should  asoeriain  state  of  debts  to  estate,  i.  520 
whether  sperate  or  desperate,  id, 
and  endeavour  speedily  to  collect  the  same,  id. 
if  neglect,  executor  personally  liable,  id. 
Seventhly,  Should  advertise  for  debts  and  credits,  i,  521 
forms  thereof,  i.  521,  522 

essential  before  payment  of  simple  contract  creditors,  i.  521 
and  more  so  before  payment  of  legacies,  id, 
forms  of  advertisement,  id, 
utility  of  advertisement,  i.  521,  554 
Eighthly,  Should  obtain  Probate,  and  when  and  from  whom,  i.  522 
in  general  a  short  time  after  funeral,  id, 
but  at  law  sufficient  if  within  six  calendar  months,  id. 

z  2 
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if  delayed  beyond  that  time,  peoalty  £100,  and  £10  per  cent  on  amount 
of  property,  incurred,  i.  522 

from  what  judge  or  Court  probate  should  be  obtained,  i.  523 

what  constitutes  bona  notabiliaf  id» 

and  where,  id. 

for  what  sum  the  probate  or  administration  should  be,  i.  526 

when  duty  not  payable,  id. 

mandamus  lies  to  compel  grant  of,  when,  i.  803, 806 
Ninthly,  Of  obtaining  administration,  i.  526.    See  Administrator. 

affidavit  for  that  purpose,  i.  527 

warrant  for  granting  same,  id. 

stmbli  fdhe  swearing  not  perjury,  but  is  an  indictable  misdemeanor,  id. 
Tenthly,  Should  collect  and  take  care  of  assets,  i.  528 

reduce  assets  into  money  with  due  expedition,  id. 

carry  on  trade  in  certain  cases,  i.  529 

as  to  complete  orders  on  hand,  id. 

or  wind  up  the  concern,  id. 

should  deposit  assets  in  bank  or  banker's  hands,  when,  id. 

but  not  mixed  with  his  private  account,  and  why,  id. 
Eleventhly,  Should  prosecute  actions  and  suits,  i.  528,  529 

expeditiously,  to  prevent  loss,  id. 

when  statute  of  limitations  begins  to  run,  i-  765,  766 

when  cannot  sue  for  torts,  i.  529 

when  otherwise,  in  equity,  id. 

recent  alterations  in  law,  i.  530,  770 

executors  and  administrators  may  sue  or  be  sued  for  all  torts  to  propeity 
within  a  year  or  six  months,  id. 
Twelfthlyt  Should  resist  all  unfounded  claims,  S^c,  i,  530 

executor  may  be  sued  for  a  d^t  immediately  after  death,  i.  530,  531 

but  not  for  a  legacy  until  expiration  of  a  year,  id. 

unless  expressly  otherwise  directed,  id, 

when  advisable  for  executor  to  get  a  creditor  to  file  a  fiiendly  bill  in 
equity,  i.  541,  545 

must  not  pay  bond  debts,  founded  on  illegal  considerations,  i.  530 

as  usury,  id. 

or  riven  for  future  cohabitation,  id, 

or  debt  contracted  by  widow,  in  the  name  of  testator,  id. 

optional  to  take  advantage  of  statute  of  limitations,  i.  530,  782 

or  statute  against  frauds,  i.  530 

but  equity  will  sometimes  direct  tliat  defence  to  be  set  up,  i.  530,  782 
Thirteenthly,  When  costs  allowed  to  executor  or  administrator,  u  530  note,  531 

would  be  when  action  bond  fide  brought  or  defended,  id, 

but  not  where  misconduct  or  false  account  given  by  him,  id. 

now  an  executor  or  administrator  when  plaintiff  is  liable  to  costs  unless 
it  be  otherwise  ordered,  i.  530,  531, 556 

if  false  plea  pleaded,  would  be  personally  liable  to  costs,  id. 

but  costs  generally  allowed  out  of  the  estate,  unless  guilty  of  miscon- 
duct, id. 
Fourteenthly,  When  executor  should  or  not  submit  to  arbitration,  and  how, 
i.532;  ii.  77,  78,  87,91 

or  compromise,  i.  532 

or  give  time,  id. 

liability  of  executor  or  administrator  in  these  cases,  id, 
Fifleenthly,  When  he  may  pay  all  creditors  equally,  id. 

or  give  a  preference,  i.  543 

when  and  how  to  prevent  preference,  i.  545 

no  preference  or  retainer  as  to  legatees,  i.  552 

is  hable  to  be  sued  for  a  debt  immediately  after  death,  i.  531 

when  advisable  to  cause  bill  to  be  filed  for  equal  distribution,  i.  531, 545 
Sixteenthly,  Should  at  all  times  be  ready  to  account,  id. 
Seventeenthly,  What  are  assets  in  hands  of  executor,  id. 

ddfts  due  to  estate  and  choses  in  aeticn  are  not  till  receited,  i.  533 

property  vested  in  trustee  for  others  is  not,  id. 

though  le^al  interest  vested  in  him,  id, 

lands  devised  for  payment  of  debts  and  legacies  not  legal  assets,  id. 
freehold  and  copyhold,  though  not  devised,  are  now  equitable  assets, 

i.  534 
what  rights  of  actions  may  now  become  assets,  i.  530,  533,  770 
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Eighteenthly,  Conduct  when  executor  hat  tome  attett,  but  not  tufficient  to  pay 
entire  debt,  i.  534 
not  liable  to  costs  for  retaining  sach  assets,  id. 
Nineteenthly,  When  executor  may  legally  retain  for  debt  due  to  himtelf,  id, 
may  for  reasonable  funeral  and  testamentary  expenses  incurred  by  nim,  id. 
ana  debts  legally  paid  by  him  out  of  bis  own  pocket,  id, 
and  debt  due  to  himself,  before  creditor  of  equal  degree,  id, 
but  not  from  creditor  of  hieher  degree,  id, 
may  though  bis  debt  barred  by  the  statute  of  limitations,  id, 
but  cannot  gain  a  priority  by  retaining  in  case  of  legacies,  i.  552 
Twentiethly,  The  order  in  which  exec%Uort  or  adminittratort  thould  pay  debit 
and  legaeiet,  i,  535  to  553 

1.  Funeral  expenses,  i.  536 

2.  Expenses  of  proving  will  or  obtaining  administration,  id. 

3.  Debts  due  to  crown  by  specialty  or  record,  id, 

4.  Debts  secured  by  statute,  i.  537 

5.  Debts  of  record,  id, 

6.  Recognizances  and  statutes  merchant  and  staple,  i.  538 

7.  Rents  and  covenants  and  contracts  of  tenants,  i.  539 

8.  Debts  or  other  unliquidated  demands,  i.  540 

9.  Simple  contract  debts,  i.  541 

dilapidations  by  ecclesiastical  persons,  i.  547 
legacy  duties,  id. 

specific  legacies  and  general  legacies,  i.  548  to  552 
Twenty 'Jirttly,  Executor' t  power  to  give  a  preference  to  creditor  in  equal  degree, 

i.  543 
Twenty'tecondly,  Of  controlling  that  power  in  equity,  L  545 

1^  bill  filed  by  any  creditor  on  behalf  of  himself  and  others,  id. 
Twenty 'thirdly.  Legacy  duty  to  be  next  paid  out  of  attett,  u  547 

before  payment  of  legacies,  id, 

or  division  of  residue,  id. 

if  not  paid  will  become  personal  debt  of  executor,  id. 

and  of  legatee,  id, 

if  executor  pay  legacy  without  deducting  it,  he  may  recover  tame  from 
legatee,  id. 
Twenty 'fourthly.  Payment  of  Ugaciet,  i.  548 

of  securing  payment  of  legacies  and  residue,  i.  551,  715 

proceedings  on  administration  bond,  when,  i.  552 

no  retainer,  priority,  or  preference  amongst  legatees,  id, 

recent  statute  of  limitations  respecting,  i.  551 
Twenty-Jifthly,  Remuneration  to  executor  for  trouble,  i^c,  i.  553 

not  entitled  to,  unless  expressly  bequeathed,  id, 

therefore  the  law  gave  him  undisposed-of  residue,  id. 

unless  contrary  intention  expressed  by  testator,  id, 

now  executor  not  entitled  to  residue,  but  next  of  kin,  1  W.  4,  c.  40, 
i.  515,  553 

executor  in  India  allowed  5L  per  cent,  id. 

executor  with  an  annuity  allowed  expense  of  collecting  rents,  id, 

and  sometimes  expense  of  an  accountant,  id, 

and  of  a  solicitor's  assistance,  id. 

but  not  for  his  own  fees  if  an  attorney  or  solicitor,  i.  553 

nor  for  carrying  on  trade  as  surviving  partner  and  executor,  id, 

hb  allowance  of  interest  in  some  cases,  id. 
Twenty-tixthly,  Dittribution  and  payment  of  retidue,  i.  554 

how  to  he  made,  id. 

concise  advertisement  for  heir,  i.  551 

like  for  next  of  kin,  and  other  forms,  i.  554, 555 

decree  in  Ecclesiastical  Court,  i.  81 7 

more  complete  jurisdiction  in  Chancery,  i.  815  to  817 

suits  more  usual  in  Chancery,  id, 

when  actions  for,  not  sustainable,  i.  554 
Twenty-teventhly,  Defending  and  bringing  actiont,  i,  528  to  531,  555 

who  to  sue,  i.  555 

the  process,  id. 

the  declaration,  id. 

the  pleas,  &c.  i.  556 

the  evidence,  i.  560 

the  costs,  i.  529  to  532, 558,  559 
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EXECUTORS  AND  ADMINISTRATORS-(c<mUiiu«d.) 

executors  now  personally  liable  to  costs,  unless  Court  or  judge  otherwise 

order,  3  &  4  W.  4,  c.  42,  s.  31 ,  i.  530,  note 
praying  judgment  of  assets  quando  acciderint,  i.  556,  559 
proceedings  against  executors  to  prevent  waste,  i.  513,  514,  715,  716 
proceedings  for  legacies,  distribution,  &c.  i.  554,  812,  815  to  817 
injunctions  by  legatee  to  prevent  waste,  i.  715,  716 
orders  of  Court  respecting  granting  probate,  iv.  128, 129, 131,  &c.    See 

EceUsiastical  Courts, 
oath  to  be  taken  as  to  time  of  death  of  ptrty»  iv.  129 
forms  to  be  observed  in  register  oifice  befoie  granting  probate,  id. 
probate  when  to  be  forwarded  from  office,  iv.  130 
oath  to  be  taken  by  executor,  iv.  134 

requiring  inventory  and  account,  i.  518,  519 ;  ii.  502  ;  iv.  139 
form  of  citation  for  that  purpose,  iv.  139, 151, 187 
forms  of  proceedings  by  and  against.    See  EoeUiiaitical  Courts, 

EXECUTOR  DE  SON  TORT, 

cannot  retain  for  his  own  debt,  i.  526,  535 

and  takes  no  benefit  by  his  own  wrongful  act,  i.  526 

may  administer  assets  in  due  course  of  law,  id, 

stands  in  other  respects  in  same  situation  as  lawful  executor,  id, 

person  when  not  such,  i.  511,  512 

not  by  performing  acts  of  humanity,  i.  512 

such  as  buiying  deceased,  id, 

nor  by  providing  necessaries  for  children  of  deceased,  id, 

or  for  his  cattle,  id, 

EXECUTRIX. 

form  of  probate  to,  ii.  501 

EXEMPTIONS,  ii.  166  to  168.    See  Exceptions. 

EXIGI  FACIAS,  iii.  402 

EXPECTED  DEFENCE, 

statement  of,  in  brief.    See  Brief, 

statement  of,  by  counsel,  iii.  884,  886.    See  Trial, 

EXPEDITION, 

attorney's  duty  to  expedite,  ii.  25 
importance  of,  id, 

EXPENSES.     See  Cocti. 

impropriety  of  increasing,  by  any  meant,  ii.  25 

intended  mortgagee  to  provide  for  payment  of,  in  case  mortgage  nut  completed, 
i.  467 

EXPLANATION, 

requiring  one  of  ambiguous  assault,  i.  562 

or  supposed  insult  or  slander,  id, 

in  other  cases,  i.  564 

form  of  letter  requiring  one,  id, 

EXPOSURE, 
indecent,  1.  40 

EXPRESS  CONTRACT, 

different  one  cannot  be  inferred,  i.  1 13 

EXTENT,  WRIT  OF, 

proceedings  in  Exchequer  by,  ii.  396 

EXTINGUISHMENT, 

what  words  suificient  to  create  a  fresh  grant,  i.  156 
distinction  between,  and  suspension,  id. 

EXTORTION, 

liability  of  officer  for,  iii.  46,  359 

penalty  for,  id, 

recovery  of  penalty,  id. 

other  proceedings  for,  iii.  359, 360 

action  for,  iii.  434 

impection  of  warrant,  when  refused,  id. 
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FACTORY  CHILDREN.     See  Children. 

latest  regulations  respecting  hours  of  working  of,  &c.  i.  42,  73.    3  &  4  Will.  4, 
c.  103,  s.  73 

FACTS, 

must  be  accurately  stated  in  affidavit,  iii.  540 
demuirerto  evidence  admits  same,  iv.  15 

FACT,  ERROR  IN,  , ,     ^    ..  e-.^ 

no  writ  of  error  for,  lies  to  Exchequer  Chamber  or  House  of  Lords,  u.  570 
doubted  whether  there  are  not  exceptions,  ii.  592 

FACULTIES,  COURT  OF, 
jurisdiction  of,  ti.  607 

FAIR,  i.  399 

FALSE  IMPRISONMENT.    See  ImprUonment.    Habtas  Corpui. 
defined,  i.  48 

remedy  by  escape,  rescue,  or  prison  breaking,  when  lawful,  i.  633  to  639 
when  by  a  thinf  person,  i.  615 
hjd>eas  corpus,  wnen,  i.  684  to  695 
new  trial  in  actions  for,  where  damages  excessive,  iv.  64  to  67 

FALSE  PLEAS,  iu.  729 

FALSE  PRETENCES,  i.  134 

what  are  and  not,  and  how  punished,  id, 

not  a  false  warranty,  id, 

not  obtaining  money  on  second  mortgage,  id. 

aliUr  of  a  conspiracy,  id, 

civil  action  case  for  deceit  before  credit  expired,  id. ;  9  B.  &  Cres.  59 

civil  remedy  not  merged,  id. 

may  ivtake  ^s  or  sue  in  detinue  when,  i.  130,  131,  134 ;  9  B.  &  Cres.  59 

notices  of  bills  or  notes,  &c.  having  been  obtained  by,  i.  445 

FALSE  RETURN, 

action  for,  on  fieri  facias,  &c«  limited  to  six  years,  i.  760 

liability  of  judge  for  making,  to  a  compulsory  writ  commanding  him  to  seal  a  bill 
of  exceptions,  iv.  4, 9, 13 

FALSE  SWEARING, 

to  obtain  marriage  license,  i.  54,  n.  (a) 

FALSE  TESTIMONY, 

new  trial  on  ground  of,  iv.  54,  55.    See  New  TriaU 

FAMILY  ARRANGEMENTS, 
defined,  i.  67 

when  sustained  in  equity,  id.  ,.«,-       /\/\ 

agreement  to  divide  or  bequeath,  when  decreed,  i.  867,  &.  (s;,  {t) 

FARM, 

defined,  i.  160 

FARMING  PRODUCE  AND  STOCK, 
protections  respecting,  i.  94 
exempted  from  stamp  duty  on  insurance  of,  id. 
when  cannot  be  sola  under  an  execution,  id. 

FATHER,  i.  61.    See  Parent  and  Child. 

FEE  FARM  RENTS,  i.  228 

FEE  SIMPLE.    See  Estate. 
estate  in,  i.  245 
by  what  words  created,  i.  248 

FEE  TAIL,  i.  246.    See  Estate. 

FEES.    See  Attorfiey  and  SQlicitor. 

stipulations  relating  to,  considered,  ii.  26  to  32 
of  arbitrator,  remeffy  if  exorbitant,  ii.  Ill,  121 
endorsement  of,  on  briefs,  iii.  859 
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FEIGNED  ISSUE, 
trial  of,  ii.  362,  679 
trial  of,  ID  Exchequer,  ii.  392 
or  K.  B.  ii.  362 
ia  Privy  Council ^  ii.  679,  680 

FELONY, 
what.  i.  14 
.  what  not  a  felonious  taking,  i.  131 
when  felony  merges  or  only  suspends  civil  remedy,  i.  10 
difference  as  to  forcible  felonies,  with  respect  to  modes  of  defence,  &c.  i.  589, 690, 

592 
of  intended  lessee,  when  Court  will  not  decree  a  lease  to  him,  i.  844 
staying  proceedings  until  trial  for,  over,  iii.  629 

FEMALE  CHILPREN, 
carnal  knowledge  of,  i.  40 
abduction  of,  id. 
conspiracy  to  seduce,  indictable,  i.  62 


tenancy  m  common  of.  i.  171 


FENCES,  193.    See  Hedges,  196, 196 
tenancy  in  com 
defined,  i.  194 
a  ditch,  in  law,  a  fence,  id. 
regulations  of  Inclosure  Act,  id. 
general  rule  of  law  respecting,  td. 
curia  claudenda  taken  away  after  31st  Dec.  1834,  i.  195 
duty  of  tenant  to  keep  up  ancient  fences,  i*  196 
injuries,  not  repairing,  i.  382 

FEOFFMENT, 

at  common  law  verbal,  but  altered  by  statute  against  frauds,  I.  292,  293 
in  general,  i.  291,308 

FERRET, 

stealing  of,  not  larceny,  i.  87  to  89 

FIAT.    See  Bankruptcy,  Court  of, 
issuing  of  London  nat,  ii.  541 
of  country  fiat,  ii.  642 

analysis  of  1  &  2  W.  4,  c.  66,  ii.  642  to  560 
other  enactments  respecting,  ii.  660,  561 
rules  and  orders,  ii.  561 
present  course  of  proceeding  to  obtain  fiat,  ii.  556 

forms  of  proceedings,  ii.  556  to  568.    See  Formi. 
decisions  as  to  concerted  fiat,  ii.  659 
consequences  of  defective  description  in,  id, 
proceedings  after  obtaining  fiat,  ii.  560 

private  meeting  to  open  fiat,  ii.  561 
advertisement  of,  in  Gazette,  ii.  563 

FIELD, 

term  defined,  i.  160 

FIERI  FACIAS, 

delivery  of,  to  sheriff's  deputy,  iii.  47 
form  of,  iv.  115 

FIFTH  JUDGE, 

appointment  and  utility  of,  iii.  8, 9 

FIGHTS  AND  CHALLENGES, 

liabilities  of  parties  present  if  death  ensues,  i.  32, 33 

how  punished,  id. 

how  prevented,  i.  36,  672,  673 

FILACER, 

appointment  of,  iii.  161 

FILING  AFFIDAVIT.    See  Affidavit. 

general  regulation  respecting  time  of,  iiL  547 
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HLING  DECLARATION, 
when  to  be  filed.  Hi.  491 
notice  to  be  given  when  filed,  id. 
requisites  of  notice,  iii.  492 
fonns  of  notices,  iii.  494,  495 
gifing  notice  to  plead,  iii.  502 
objecting  to  irregularities  in,  iii.  519 

FINAL  JUDGMENT.    See  JudgmetU.    Pottea, 
rule  for,  now  abolished,  iv.  101 ,  1 13 
how  soon  roa^be  siraed,  iv.  101,  102 
need  not  be  signed  immediately,  iv.  102 
term's  notice  of  signing  not  necessary,  id, 
of  taxing  costs  and  signins;  judgment,  id. 
of  signing  same  after  verdict,  &c.  at  common  law,  and  now  under  1  W.  4,  c.  7» 

s.  2,  iv.  104 
recital  of  1  W.  4,  c.  7,  s.  2,  respecting,  iv.  105 
of  entering  and  recording  judgment,  id. 
judgment  signed  in  vacation,  id. 
entry  of,  aAer  verdict  or  nonsuit,  iv.  106 
Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  3,  as  to  entry  of,  id. 
entry  of,  nunc  pro  tunc,  id, 

immediate  execution  thereon,  plaintiff  waiving  costs,  iv.  106,  107 
forms  of  judgments,  iv.  107  to  113 

in  assumpsit  for  plaintiff,  iv.  107,  108 

where  judge  certifies  for  immediate  execution,  iv.  108 

for  plaintiff  in  debt,  id. 

the  like,  on  a  bond,  where  damages  were  assessed  on  8  &  9  W.  3,  c.  1),  s.  8, 
iv.  109 

in  Qui  tam,  where  part  is  found  for  plaintiff  and  part  for  defendant,  id, 

in  debt,  where  plaintiff  is  entitled  to  costs,  id, 

for  plaintiff  in  covenant,  id, 

the  like,  in  detinue,  id 

the  like,  in  trover  or  case,  iv.  110 

the  like,  in  trespass,  id, 

in  replevin,  iv.  110,  112 

in  ejectment,  id, 

where  several  issues,  and  all  found  for  plaintiff,  iv.  110 

upon  a  plea  of  tender  as  to  part,  and  non  assumpsit  as  to  residue,  id. 

wnere  one  issue  is  found  for  the  plaintiff  and  another  for  the  defendant,  id, 

on  a  verdict  for  plaintiff  on  one  count,  and  for  defendant  on  another,  with 
nolle  prosequi  as  to  third  count  found  for  plaintiff,  on  which  no  damages 
assessed,  iv.  Ill 

where  one  defendant  is  found  guilty  and  another  acquitted,  and  judge  certifies 
to  deprive  acquitted  defendant  of  costs,  id, 

the  like,  where  judse  does  not  so  certify,  id, 

judgment  for  defendant  in  general,  id, 

fntry  of  final  judgment,  and  ioquisition  on  judgment  for  plaintiff  hy  nil  dicit 
inK.  B.  iv.  113 
of  entering  and  docketing  the  judgment,  id. 
execution  may  issue  before  entry  of,  id. 
when  essential  to  be  entered,  id. 

to  bind  defendant's  lands,  id, 

to  enable  plaintiff  to  bring  debt  or  scire  facias  thereon,  id. 

to  proceed  against  bail  on  their  recognizance,  id. 

in  case  a  writ  of  error  is  brought,  id. 

to  bind  assets  in  hands  of  executor  or  administrator,  id. 
formerly  necessair  to  charse  defendant  in  execution,  id. 
Reg.  Gen.  as  to  docketing  judgment,  iv.  113,  114 
liability  of  attorney  for  not  entering  same,  iv.  1 1 4 
compelling  of  entry  thereof,  id. 
forms  of  docket  paper,  id. 
form  of  memorial  of  registry  of  judgment,  id, 
certificate  of  master  or  prothonotary  thereon,  id, 
afilidavit  of  signature,  id. 
execution  and  entry  of  satisfaction,  iv.  115  to  119.    See  Execution. 

FINE,  COPYHOLD, 

formerly  not  within  statute  of  limitations,  i.  764 
but  now  expressly  so,  i.  769 
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FINE,  CRIMINAL, 

formerly  recoverable  only  in  Exchequer,  ii.  396 

FINES  AND  RECOVERIES, 
alienation  by,  i.  341 

power  of  attorney  to  avoid  same,  and  proceedings  thereon,  i.  675, 576 
entry  to  avoid,  and  ejectment  after,  i.  744,  746 
abolished  after  31st  Dec.  1833,  i.  341 ,  and  231,  note  *,  291 
enactments  relating  to,  i.  341  a,  b;  ti.  383 
exclusive  jurisdiction  of  C.  P.  over,  ii.  383 

FIRE, 

destruction  of  property  purchased  before  conveyance,  no  excuse  for  non-payment 

of  purchase-money,  i.  846 
aliter  as  to  porchaae  deeds,  id. 
ground  for  intended  lessee  refusing  to  accept  lease,  id. 
when  no  ground  for  equitable  relief,  id. 

FIRST  DAY, 

when  excluded,  iii.  110 

FISH  AND  FISHERIES.     See  Water  and  Watercour$u.    Justices  of  the  Peace. 
rights  to,  in  general,  i.  189  to  193,  197, 224 
form  of  notice  not  to  fish,  i.  452 
stakes,  &c.  may  be  placed  to  prevent  fishing,  i«  606 
how  protected,  i.  87  to  89 

stealing  of,  from  water  belonging  to  dwelling-bouse,  i.  192, 193 
in  general,  i.  189  to  198,  224 
fish  ponds,  t.  193 
navigable  rivers,  i.  197, 198 

several  fisheries,  free  fishing,  common  of  fishery,  i.  224 
penalty  of  51.  on  officers  in  army  fishing,  i.  188,  193 
penalty  for  destroying  of,  ii.  135 

FIXTURES, 

defined,  i.  94,  161 

Sroperty  therein,  id. 
istinction  between  goods  a.ud  fixtures,  'u  90,  n.  (q) 
law  respecting,  in  general,  i.  94,  95 
injuries  to,  remedies  and  punishments,  i.  162 
protected  from  larceny  and  malicious  injuries,  i.  95 
how  to  describe  offence  to,  excepting  against  tenant,  i.  138,  139 
agricultural  produce  protected,  t.  94 
agreement  to  purchase,  i.  293 

FLOTSAM, 

jurisdiction  of  Court  of  Admiralty  over,  iit  51 1 

FLOWERS, 

stealing  of,  in  pots,  i.  133 

FOLD  COURSES,  i.  182 

FOOD, 

punishment  for  selling,  when  unwholesome,  i.  42 
administering  to  jury,  when  no  ground  for  new  trial,  iv.  71 

FORBEARANCE, 

when  it  enables  party  to  sue  for  a  legacy,  &c.  i.  8, 112 

FORCE.    See  Forcible  Entry  and  DetaUur, 

what  sufficient  to  justify  justice's  proceedings  in  cases  of  forcible  entry  and  de- 
tainer, ii.  t34,  235 

FORCIBLE  DETAINER,  ii.  236.    See  F^rabU  Entry  atid  Detaimr.    Juiika  of 
the  Peace, 

FORCIBLE  ENTRY  AND  DETAINER.     See  JuHiees  rf  th4  Peace. 

defined,  and  civil  remedies,  i.  S75  to  377 

criminal  punishments,  i.  401 

remedy  by  re-entry,  i.  646, 647 

summary  remedy  before  justices,  i.  401  >  ii.  251  to  f  41 
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FORCIBLE  ENTRY  AND  DETAINER— (cott/iniiecZ.) 
right  of  justices  to  interfere,  ii.  931 
what  a  forcible  entry,  ii.  %Si  to  234 
even  by  parly  having  a  right  to  possession,  ii.  $38 
how  he  should  act,  id. 
cannot  take  possession  by  force,  id. 

when  party  may  safely  act  without  assistance  of  a  justice,  ii.  2SS 
Court  of  equity,  in  cases  of  wrongful  possession,  will  grant  iujanction  to  prevent 

waste  pending  legal  proceedings,  id, 
jurisdiction  of  justice,  id. 
founded  on  statute  law,  id* 
two  descriptions  of  forcible  ouster,  id, 

1.  forcible  entry  and  expulsion,  id, 

2.  forcible  detainer  where  entry  not  forcible  but  illegal,  id, 
who  may  be  guilty  of  a  forcible  entry  or  detainer,  id, 

what  constitutes  a  forcible  entry,  ii.  234 

1.  Forcible  entry  and  forcible  iletainer  after  such  entry,  id, 

defined  and  prohibited  by  statute, ui. 
when  justices  may  proceed  to  give  possession,  id, 
when  not,  id. 

must  have  view  of  continuing  force,  ii.  934,  235 
when  jury  roust  be  impauelled  to  try  forcible  entry,  ii.  234 
upon  finding  of  force,  justice  may  then  proceed,  id. 
when  he  may  break  open  doors,  ii.  235 
and  cause  offenders  to  be  arrested,  id. 
justice's  duty  on  finding  force,  id, 

proceedings  in  case  there  is  no  contiooance  of  the  force  io  view  of  justice, 
id, 

2.  Forcible  detainer,  ii.  236 

proceeding  under,  id, 

enactments  respecting,  ii.  236,  237 

justice  cannot  act  when  wrong-doer  has  been  coDtinually  in  possession  for 

three  years,  ii.  237 
what  a  forcible  detainer,  ii.  238 
may  be  whether  entry  forcible  or  not,  id, 
instances  of  forcible  detainer,  id, 
between  landlord  and  tenant,  id, 
when  conviction  by  justices  insufficient  for  not  stating  that  the  entry  was 

illegal,  ii.  238,  240 
decisions  of  the  judges  as  to  what  an  illegal  entry  under  8  Hen.  6,  c.  9,  ii. 

238,  239 
when  tenant  holding  over  guilty  of  illegal  entry,  ii.  239 
in  these  cases  prudent  to  try  right  in  a  civil  action,  id, 
practical  proceedings  in  cases  of  forcible  entry  and  detainer,  ii.  240 
statutes  giving  jurisdiction  to  o»e  justice,  id. 
most  prudent  for  tvjo  to  act,  id. 

complainant  should  be  sworn  as  to  his  right  to  estate,  and  of  the  for- 
cible or  illegal  entry,  id. 
or  conviction  not  showing  that  entry  illegal,  would  be  bad,  id, 
when  case  doubtful,  justice  should  not  act,  id, 
but  leave  party  to  try  right,  id, 
or  should  isuue  warrant  to  sherifif  to  impanel  a  jury,  id, 
when  offenders  may  traverse  finding  of  justices,  id. 
restitution  should  not  be  awarded  before  the  jury  have  found  force, 

ii.  241 
or  defendant  decline  traversing,  id, 

FORCIBLE  OUSTERS.     See  Forcible  Entry  and  Detainer.    Jmticet  of  the  Peace. 
are  of  two  descriptions,  ii.  233 

1.  Forcible  entry  and  expulsion  with  continuance  of  force,  id, 

2.  Forcible  detainer  where  entry  only  illegal,  id, 

FOREIGN  ATl^ACHMENT,  1.  735 

FOREIGN  CHARACTER, 

signature  to  affidavit,  when  sofficicnt,  tii.  645 

FOREIGN  LAWS  AND  PROPERTY, 

will  as  to  foreign  property  how  conilnied,  i.351,  note  *  ;  Vattel  Law  of  Nations 
in  notes,  ed.  1833-4 
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FORFEITURE. 

in  cases  of  escheat,  i.  280 

landlord  when  entitled  to  emblements  and  growing  crops,  i.  92 

title  by,  to  personalty,  i.  103 

title  by,  to  realty,  I.  286 

by  crime,  id, 

by  alienation  be3-ond  interest,  i.  1B7 

what  alienation  a  forfeiture,  i.  243,  244, 287 

what  not,  as  being  an  innocent  conveyance,  i.  287 

by  disclaimer  when  a  forfeiture,  id, 

by  lapse,  i.  287,  288 

by  simony,  i.  288 

by  breath  of  covenant  and  conditions,  id. 

how  to  complete  a  forfeiture,  i.  480,  481 

what  a  waiver,  i.  288,  291 

when  relief  aj(ainst  and  where,  i.  289,  290 
title  acquired  by,  i.  286 
when  may  enter  under  clause  in  lease,  i.  141 
by  waste,  1.  290,  291 
stipulations  for,  in  leases,  i.  47H 

in  an  agreement  for  lease  and  ejectment  for,  i.  474,  475 

for  nonpayment  of  rent,  i.  480 
demand  bv  landlord  to  create,  i.  481, 583 

in  other  cases,  id, 
when  equity  will  relieve  against,  i.  290,  871,  872 

when  not,  in  case  of  rent,  i.  482,  871,  872 
owner  when  not  obliged  to  take  immediate  advantage  uf,  i.  754 
bills  for  relief  against,  ii.  417 

FORGERY, 

what  deemed  such,  i.  143 
inatrumenta  need  not  be  available,  id, 
capital  punishment  when  taken  away,  id, 
notices  of,  i.  448 

FORMAL  OBJECTIONS.    See  Irregular iliet.    Objections. 
when  to  be  taken,  iii.  595 

FORMAL  PROOFS, 

statement  of,  in  brief,  iii.  854 
form  of  analysis  of,  iii.  855 

FORMA  PAUPERIS, 

duty  of  barrister  before  signing  certiBcate  to  sue  in,  ii.  45 
how  a  defendant  may  defend  as,  in  Exchequer,  ii.  402 

FORM,  WANT  OF, 

not  to  vitiate  information  after  appearance  and  plea,  ii.  170 
conviction  not  to  be  quashed  for  want  of,  ii.  139,  142 

FORMEDON, 

when  statute  of  limitations  begin  to  operate,  744,  747 

from  time  first  right  descended  or  accrued,  744)  note  (s) 

FORM  OF  ACTION, 

judicious  choice  of,  essential,  iii.  130 

knowledge  of  different  forms  of,  requisite,  id, 

depends  on  the  facts,  id. 

of  the  several  forms  of,  iii.  131 

formerly  not  necessary  to  decide  on,  till  declaration,  id. 

must  now  be  stated  in  first  process,  id. 

in  writ  of  distringas  must  correspond  with  writ  of  summons,  iii.  311 

statement  of,  in  writ,  iii.  194 

proper  description  of,  iii.  197,  198 

omission  or  irregularities  in,  iii.  194  to  199 

variances  in,  when  bail  discharged,  iii.  71,  196,  469,  470 

statement  of,  in  declaration,  not  necessary,  iii.  467 

FORM  OF  AFFIDAVIT.    See  Affidavit. 
defect  in,  when  may  be  amended,  iii,  547 
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FORMS  OF  ENTRIES, 
jadges  may  alter,  iii.  63 

FORMS, 

of  license  to  marry,  i.  54 

of  oath  on  application  for,  id, 

of  pabiication  of  bauns,  i.  56 

of  certificate  of  publication,  id, 

of  register  of  marriage,  id, 

suggested  terms  of  a  marriage  settlement,  i.  58 

ol*  ciaose  in  apprentice  deed,  i.  71 

of  deatli  of  master  form  prescribed  by  S3  G.  3,  c  57  ;  1  Bum  J.  iOt 

of  a  will  of  personalty,  i.  Ill 

of  words  to  continue  or  revive  an  extinguished  right,  i.  156,  157,  214 

of  table  of  distribution,  i.  108  to  110 

of  table  of  descent,  i.  278 

of  agreement  for  lease,  i.  300 

of  an  agreement  for  mortgage,  id, 

of  election  to  take  as  devisee,  and  not  as  heir,  i.  357 

of  devise  or  bequest  of  real  property,  i.  362 

of  a  will  of  land  and  personally,  i.  360,  111 

cautions,  form  of  letter,  and  notice  in  general,  i.  441,  561  ;  and  see  ii.  56  to  59 

of  notice  not  to  trust  a  wife,  id. 

when  wife  has  absented  herself,  i.  44S 

where  wife  still  resides  with  her  husband,  id, 

not  to  trust  a  son  or  daughter,  id, 

of  authority  of  agent  having  ceased,  i.  443 

of  public  notice  of  dissolution  of  partnership,  id, 

of  private  notice,  i.  445 

not  to  give  credit  to  a  partner,  i.  444 

by  one  partner  to  another  of  intention  to  dissolve  partnership,  pursuant 

to  a  power  in  deed  for  that  purpose,  i.  445 
the  like  when  partnership  for  indefinite  time,  id, 
that  partnership  will  eipire  on  named  day,  &c.  id. 
of  dissolution  as  to  one,  and  of  a  new  firm,  i.  446 
of  dissolution,  and  that  one  partner  will  continue  trade,  id, 
that  bills,  &c.  obtained  by  fraud,  i.  448 
of  forgery  of  acceptance  or  fraud,  id, 
of  felonious  stealing  or  loss  of  bank  notes,  id, 
where  bill  of  injunction  has  been  filed,  id, 
of  apprentice,  &c.  illegally  absenting  himself,  i.  450 
not  to  trespass,  i.  452 

not  to  trespass  after  repeated  trespasses,  id, 
not  to  fish,  id. 

to  ascertain  any  event,  i.  454 
to  tenants  of  a  conveyance  to  a  purchaser,  i.  466 
of  attornment  before  suit,  id 

by  a  mortgagee  not  to  pay  rent  to  a  mortgagor,  i.  468 
of  memorandum  of  acknowledgment  of  a  deposit  of  deeds  to  create  an 

equitable  mortgage,  i.  469 
of  an  equitable  mortgage  by  mere  deposit  of  title  deeds,  i.  470 
by  trustee  of  a  term  for  securing  an  annuity  to  pay  him  the  rent  for 

satisfaction  of  arrears,  &cc.  i*  47 1 
to  quit  by  landlord  to  tenant  from  year  to  year,  i.  483 
by  agent  for  landlord,  i.  484 

by  landlord  when  commencement  of  term  doubtful,  id, 
the  like  more  general,  id. 

by  a  joint  tenant  to  determine  tenancy  of  a  moiety,  id, 
by  a  tenant  from  year  to  year,  of  intention  to  quit,  id. 
by  agent  to  determine  composition  for  tithes,  t^ 
pursuant  to  agreement  in   printed  demise  of  a  public-house, 

signed,  &c.  i.  485 
by  a  landlord  to  determine  lease  at  end  of  first  seven  years,  id. 
by  carrier  before  11  G.  4  and  1  W.  4,  c.  68,  i.  487 
another  form.  Id. 
at  a  waggon-office,  stating  what  extra  charge,  when  certain  articles  sent 

are  of  more  than  101.  value,  i.  490 
on  a  card  by  waggon  carrier,  i.  491 
suggested  form  of  agreement,  stipulating  for  a  lien  and  for  a  power  of  sale,  i.  492 
^le  like  for  a  general  lien  and  power  of  sale,  i,  493 
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of  notice  that  corn  bought  is  ready  for  delivery,  and  request  to  toke  away  the 

same  or  that  it  will  be  resold,  i.  496 
of  request  to  execute  counterpart  uf  lease,  i.  948 
of  demand  of  pavroeiit,  id. 
of  Rttoraey's  letter  before  action,  ii.  56 

demand  of  interest  under  3  &  4  Wm.  4,  c.  42,  s.  28,  i.  499  ;  ti.  57 
of  dishonour  of  inland  bill,  i.  501 
of  notice  of  non-payment  of  a  bill,  &c.,  i.  502 
full  form  of  same,  id, 

form  of  notice  of  abandonment  under  a  policy,  i.  505 
form  of  explanation  and  apology,  i.  506,  507 
of  written  notice  of  a  tender,  i.  508 
oCsecond  notice  or  request  in  above  cases,  i.  510 
of  executor's  declaration  of  assets  in  lieu  of  inventory,  i.  518 
of  executor's  account  upon  oath  thereon,  and  annexed  to  declaration,  i.  519 
of  general  notice  on  behalf  of  executor  to  pay  debts,  &c.,  i.  521 
like  more  concise,  i.  522 
like  under  a  decree,  id. 
of  executor's  oath,  i.  525 
of  affidavit  to  obtain  administration,  i.  527 
of  warrant,  granting  administration,  id, 
of  advertisement  for  an  heir,  i.  554 
like  for  next  of  kin,  id. 

like  for  next  of  kin  and  heir,  pursuant  to  decree,  i.  555 
of  letter  in  case  of  ambiguous  slander,  i.  564 
of  demand  of  a  wife,  child,  &c.  illegally  harboured,  i.  565 
of  demand  of  goods,  &c.  to  precede  a  conversion,  i.  566 
the  like  to  a  sheriff,  i.  567 

notice  of  a  tree  having  been  blown  down,  and  of  intention  to  remove  same,  i.  569 
notice  to  remove  a  nuisance,  or  that  the  party  will  himself  remove,  i.  570 
of  demand  of  possession  by  landlord,  on  stat.  1  Geo.  4,  c.  87,  s.  I,  i.  572 
entry  upon  and  demand  of  possession  of  land,  &c.  or  to  prevent  the  operation  of 

the  statute  21  Jac,  1,  c.  16,  s.  1,  i.  573 
power  of  attorney  to  make  entiy  to  avoid  a  fine,  i.  575 
entry  and  demand  thereupon,  i.  576 
memorandum  of  the  entry,  id, 

of  a  party's  oath  of  a  partial  demolition  and  damage  to  goods,  i.  580 
of  an  examination  before  a  justice,  i.  581 
justice's  memorandum  of  party's  readiness  to  be  examined  on  oath  and  entering 

into  his  recognizance,  ta. 
of  a  recognizance  to  prosecute  for  such  felony,  id. 
of  justice's  notice  of  having  entered  into  a  recognizance  to  prosecute,  id. 
of  notice,  claiming  return  of  goods  from  an  infant,  i.  582 
of  notice  to  an  indemnifying  party,  i.  584 
of  notice  of  traps,  &c.  having  been  set  on  grounds,  i.  609 
of  a  notice  of  having  removed  an  obstruction  to  an  ancient  window,  and  where 

materials  are  deposited,  i.  651 
of  notice  of  having  distrained,  &c.  cattle  damage  feasant,  i.  659 
of  notice  of  distress  under  2  W.  &  M.  sess.  1,  c.5,  s.2,  and  of  having  impounded, 

&c.  under  11  Geo.  2,  c.  19,  s.  10,  i.  664 
of  having  distrained  growing  crops,  on  11  Geo.  2,  c.  19,  s.  8,  id, 
of  a  distress  for  the  arrears  of  a  rent  char^,  with  express  power  of  distress,  id. 
information  before  justice  to  require  sureues  for  keeping  peace,  i.  679 
of  commitment  thereupon  for  refusing  sureties,  id, 
articles  of  peace  exhibited  at  sessions,  Clerkenwell,  Middlesex,  id, 
of  stating  tne  threats,  &c.,  i.  680 
articles  of  the  peace  by  a  wife  against  her  husband,  id, 
of  articles  of  the  peace  at  the  Surrey  sessions,  on  parchment,  i.  681 
articles  of  the  peace  by  a  wife  against  her  busbana,  in  K.  B.,  id, 
of  written  request  to  judge  to  issue  an  habeas  corpus,  i.  691 
to  restrain  working  colliery,  &c.,  render  account,  and  deliver  up  possession,  i.  724 
writ  of  injunction  to  sta^  cutting  of  trees,  or  other  waste,  i.  727 
writ  of  ne  exeat  regno,  i.  733 

of  articles  of  clerkship  for  more  than  five  years  recommended,  ii.  6 
of  new  articles  to  mslie  up  for  lost  time,  id, 
of  affidavit  of  due  service  under  articles  of  clerkship,  ii.  11/ 
of  master's  certificate,  id, 
of  affidavit  of  master's  refusal  to  certify,  ii.  11^ 
of  registry  of  articles  of  clerkship,  ii.  1 1  n 
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of  notice  of  clerk's  iDiention  to  apply  for  ezRminatioD,  ii.  12  6 

of  ezamiDer*!  certificate,  ii.  13  b 

written  letainer  of  attorney  for  plaintiff,  ii.  30 

the  like  for  a  defendant,  id, 

terms  of  letter  from  plaintiff's  attorney  to  defendant  before  action,  ii.  56 

written  demand  of  interest  under  3  &  4  W.  4,  c.  42,  s.  28,  ii.  57 ;  i.  499 

terms  of  an  apology,  ii.  37 

of  deed  not  to  sue  one  of  several  debtors,  save  for  conformity,  ii.  69 

demand  on  a  constable  of  perusal  and  copy  of  warrant,  ii.  62 

notice  of  action  to  a  justice  for  false  impnsonment,  ii.  66 

Relating  to  Arbitrationt, 

order  of  nisi  prius  that  record  shall  remain  in  bands  of  associate  until  af^er 

award,  ii.  86 
agreement  of  reference  not  under  seal,  ii.  88 
the  like  by  cross  bonds,  id, 
indenture  of  reference,  id, 

recital  of  general  or  particular  ^evancet  referred,  id, 
stipulation  to  abide  by  award,  td, 
power  to  enlarge,  id, 

agreement  that  submission  shall  be  made  a  rule  of  Court,  ii.  89 
that  parties  and  witnesses  to  be  examined  on  oath,  id, 
costs  of  the  action  to  abide  event,  t^. 
all  other  costs  in  discretion  of  arbitrator,  id. 
proviso  that  an  award  signed  by  two  or  three  arbitrators  shall  suffice,  ii.  89 
power  to  appoint  fresh  arbitrators  or  umpire,  and  for  the  latter  to  award  with- 
out a  fiirtner  meeting,  td. 
extensive  power  to  enlarge,  id, 

power  to  regulate  or  fix  terms  on  which  a  nuisance  may  be  continued,  id, 
order  of  reference  of  an  indictment  for  nuisance,  ii.  90 
stipulation  against  revocation,  by  death,  marriage,  bankruptcy,  &c.,  id, 
stipulation  that  death  of  arbitrator  shall  not  revoke,  &c.,  ta. 
power  to  examine  parties  and  witnesses  on  oath,  id, 
stipulation  to  state  a  candid  and  explicit  account  of  claims  and  produce  do- 
cuments, id, 
stipulation  that  arbitrator  shall  expressly,  upon  face  of  award,  adjudicate  se- 
parately upon  each  claim,  td. 
stipulation  that  arbitrator  shall,  if  required,  state  evidence  and  points  of  law 

on  face  of  award,  id. 
that  arbitrator,  not  a  barrister,  shall  be  at  liberty  to  consult  counsel,  and  that 

costs  to  be  costs  of  reference,  ii.  91 
power  to  award  costs  of  delay,  td, 

power  to  proceed  ex  parte  in  case  of  absence  or  not  bringing  forward  evi- 
dence, id. 
power  to  proceed  ex  parte  in  a  fuller  form,  id, 
agreement  that  an  agent  refers  only  as  such,  ii.  86,  note  (e) 
agreement  to  prevent  an  executor  from  being  liable  without  assets,  id. 
power  to  award  the  entry  of  a  judgment  to  secure  payment,  id, 
stipulated  damages  to  be  paid  in  case  of  unreasonable  delay  by  either  party,  id. 
affidavit  of  signature  to  the  agreement  of  reference  by  attesting  witness,  ii. 

91, 92 
rule  making  judge's  order  of  reference  a  rule  of  Court,  ii.  92,  in  note 
rulemaking  submission  to  reference  by  agreement  a  rule  of  Court,  id. 
form  of  arbitrator's  appointment  of  an  umpire,  ii.  93,  in  note 
arbitrator's  appointment  of  the  first  or  other  meeting,  ii.  95,  in  note 
appointment  of  meeting,  and  requisition  of  attendance  of  a  named  witness,  id. 
appointment  of  peremptory  and  final  meeting,  and  intention  to  proceed  ex 

parte,  id, 
arbitrator's  enlargement  of  time  for  making  his  award,  ii.  97,  note  (a) 
common  agreement  by  parties  to  enlarge  time,  id, 
the  like,  in  another  form,  ii.  97  b. 
rule  by  consent  thereon  for  enlarging  time,  id, 

summons  to  obtain  enlargement  of  time  under  3  5c  4  W.  4^  c.  42,  s.  39,  id, 
order  thereupon,  id, 

affidavit  to  obtain  a  judge's  order  or  rule  for  a  witness  to  attend  before  an  ar- 
bitrator and  produce  certain  documents  pursuant  to  3  &  4  W.  4,  c.  42,  s. 
40,  ii.  99 
judge's  order  thereupon  for  the  attendance  of  the  witness  with  a  named  docu- 
ment, id. 
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oath  or  affinnatioD  to  be  administered  by  aa  arbitrator  to  a  witness,  pursuant 

to3&4W.  4.  c.  42,  s.  41,ii.  101 
judge's  order  authorizing  a  revocation,  ii.  103,  in  note 
award  in  favour  of  a  plaintifT  upon  a  reference  of  a  cause  and  all  matters  in 

difference,  ii.  Ill 
recital  of  order  of  nisi  ftriut,  id, 
time  enlarged,  id. 
hearing  ofparties  and  evidence,  id, 
award,  id, 

award  that  plaintiff  may  sign  judgment  relicta  verijicatione,  ii.  109 
award  under  an  order  of  nisi  priut  for  plaintiff,  but  subject  to  facts  for  opinion 

of  the  Court  with  a  report  of  decision  of  the  Court  thereon,  ii.  1 12 
award  finding  facts  and  adjudging  in  form  of  special  verdict,  ii.  113 
award  of  release,  ii.  114 
form  of  a  certificate  instead  of  an  award,  id. 
Forms  cf  Proceedings  before  Justices  of  the  Peace, 

form  of  conviction  prescribed  in  9  G.  4,  c.  91 « ii.  134 

form  in  7  &  8  G.  4,  c.  29,  and  c.  30,  ii.  138 

form  of  information  on  recent  acts,  or  on  any  penal  statute,  ii.  156 

complaint  or  information  for  a  common  assault  and  battery,  on  9  G.  4,  c.  31, 

s.  27,  ii.  171 
information  on  7  &  8  G.  4,  c.  29,  s.  40,  for  breaking  a  dead  fence  with  intent 

to  steal  the  same,  id, 
information  on  7  &  8  G.  4,  c.  30,  s.24,  for  a  wilful  or  malicious  injury,  id. 
information  on  Game  Act,  1  &  2  W.  4,  c.32,  s.  30,  for  a  trespass  in  pursuit 

of  game,  ii.  172 
oath  to  obtain  a  summons,  ii.  173 
summons  to  the  defendant  on  a  complaint  or  information  and  after  oath, 

a.  177 
warrant  to  apprehend  to  answer  a  summary  complaint  or  information,  ii.  179 
summons  to  a  witness,  ii.  182 
acquittal  by  justices,  ii.  194,  note 

certificate  of  dismissal  of  complaint  under  9  G.  4,  c.  31,  s.  27,  ii.  194 
conviction  prescribed  by  3  G.  4,  c.  23,  s.  1,  ii.  197 
recognizance  of  appeal  against  a  conviction  under  the  Game  Act,  1  &  2  W. 

4,  c.  32,  ii.  215 
judgment  of  affirmance  of  the  sessions  on  an  appeal  against  a  conviction  on 

the  Game  Act,  1  &  2  W.  4,  c.  32,  ii.  216 
notice,  pursuant  to  13  G.  2,  c.  18,  of  an  intended  motion  for  a  certiorari  to 

remove  a  conviction,  ii.  223 
affidavit  in  support  of  application  for  a  certiorari,  stating  facts  and  objections, 

and  also  swearing  to  service  of  notice  of  motion,  ii.  224 
of  citation  in  suit  for  defamation,  ii.  486 
of  libel  for  defamation,  ii.  487 
of  citation  for  subtraction  of  tithe,  ii.  491 
of  libel  for  same,  id, 

of  letters  of  request  for  instituting  suit  for  divorce,  ii.  498 
of  probate  of  a  will,  ii.  501 
of  letters  of  administration,  id, 
of  affidavit  of  sureties  justifying  under,  ii.  503 

of  affidavit  to  lead  warrant  of  arrest  of  ship  for  mariners'  wages,  ii.  533 
of  warrant  thereon,  id, 
of  summary  petition  or  libel  for  wages,  ii«  534 
of  certificate  annexed  to  same,  id, 
of  another  like  certificate,  id, 
of  allegation  on  behalf  of  owner  of  ship  in  a  cause  of  subtraction  of  wages 

showing  mutinous  behaviour,  &c.  ii.  535 
of  like  allegation,  id, 
of  warrant  to  arrest  ship  for  salvage,  id, 
of  warrant  to  arrest  master  of  ship  for  a  sea  battery,  id, 
of  petitioning  creditor*s  affidavit  on  which  to  petition  for  fiat,  ii.  556 
of  affidavit  to  obtain  country  fiat,  id, 
of  petitioning  creditor's  bond,  id. 
of  i)ond  to  obtain  country  fiat,  ii.  557 
of  petition  for  London  fiat,  ii.  558 
of  petition  for  country  fiat,  id, 
of  fiat  in  town  bankruptcy,  id, 
like,  more  concise,  id. 
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of  country  fiat,  ii.  558 

like,  more  concise,  id. 

of  memorandum  of  commissioner  baviDg  qualifiecl,  ii.  562 

of  oath  to  commissioners,  id. 

of  adjudication,  id, 

of  proof  of  debt  b^  creditor,  ii.  563 

of  affidavit  on  which  to  prove  debt,  id. 

of  memorandum  of  choice  of  assi^ees,  and  their  acceptance  of  office,  ii.  566 

form  of  general  retainer  of  an  attorney  to  sue,  iii.  116 

of  instructions  to  sue,  iii.  120 

of  instructions  to  sue  in  an  action  of  trespass  for  injury  to  land,  iii.  123 

sug||^ted  questions  in  order  to  obtain  proper  instruciions  for  a  defence, 

iii.  124 
form  of  and  condition  of  a  bond  to  indemnify  against  costs,  iii.  128 

of  letter  to  accompaiw  the  draft  of  the  bond,  and  to  be  delivered  to 
Y.  Z.,  id. 
suggested  form  of  case  for  counsel's  or  pleader's  opinion,  iii.  132 
forms  of  retainer  of  counsel,  iii.  134 

of  letter  of  plaintiff's  attorney  to  the  intended  defendant,  iii.  135 

of  wiitof  summociS,  iii.  154 

of  entering  an  appearance,  id. 

of  writ  of  distringas,  id. 

of  writ  of  capias,  iii.  155 

of  writ  of  detainer,  iii.  156 

of  writ  of  summons  to  be  served  on  a  member  of  parliament,  in  order  to 

enforce  the  provisions  of  the  statute  6  G.  4,  c.  16,  s.  10,  id. 
of  affidavit  to  account  for  plaintiff's  suing  defendant  by  initials  or 

wrong  name,  iii.  166 
of  directions  to  sherifis,  iii.  187 
proper  description  of  forms  of  action,  iii.  197 

of  indorsement  of  the  sum  sworn  to,  and  for  wliich  bail  is  to  be  re- 
quired, iii.  207 
of  indorsement  as  to  attorney  who  issued  the  writ,  iii.  209 
of  indorsements  upon  writs  issued  by  a  plaintiff  in  pi-rson,  iii.  211 
of  indorsement  of  amount  of  debt  and  costs,  and  notice  when  same  be 

paid,  to  avoid  further  costs,  iii.  212 
of  alias  or  pluries  summons,  iii.  218 
the  like  of  alias  cr  pluries  capias,  id. 
of  prscipe  of  capias  into  another  county,  iii  219 
of  a  pnecipe  for  a  writ  of  summons,  iii.  221 
of  praecipe  for  capias,  id. 

of  the  like  for  a  concurrent  capias  into  another  county,  id. 
of  notice  to  defendant  not  to  appear  to  process  discovered  to  have  been 

irregular,  iii.  234 
of  undertaking  by  a  defendant's  attorney  to  the  plaintiff  or  his  attorney, 

to  put  in  or  perfect  bail  above,  iii.  240 
of  indorsement  of  time  of  service  on  a  writ  of  summons,  iii.  244 
the  like  on  a  writ  of  capias,  id, 
of  return  of  cepi  corpus  and  bail-bond  taken,  iii.  248 
of  return  to  a  capias  or  cepi  corpus,  and  a  deposit  of  debt  and  10/.,  pur- 
suant to  43  G.  3,  c.  46,  u/. 
of  return  to  a  capias  of  cepi  corpus  et  paratum  habeo,  6cc.,  where  a  de- 
fendant remains  in  sheriff's  custody,  id. 
the  like  and  defendant  in  prison,  iii.  249 

of  return  of  arrest  of  one  defendant,  and  non  est  inventus  as  to  an- 
other, id. 
of  return  of  cepi  corpus  and  languidus,  id, 

cepi  corpus  and  detention  until  defendaiU  was  discharged  by  a 
judge's  order,  id. 
of  return  to  a  capias  of  nonest  inventus,  id» 

of  demand  in  willing  under  stat.  2  W.  4,  c.  39,  s.  17,  by  a  defendant  on 
plaintiff's  attorney,  requiring  him  to  declare  whether  the  process  was 
issued  by  him  or  with  his  authority,  and  also  to  state  the  place  of 
abode,  &c.  of  the  plaintiff,  iii.  251 
of  attorney  for  plaintiff's  compliance  with  request,  id. 
of  the  name,  &c.  of  principal  attorney  issuing  a  writ,  iii.  257 

the  like  where  the  attorney  issues  writ  as  agent  for  another  attor- 
ney, id, 
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of  indorsement  when  plaintiff  sues  in  persoOi  iii.  256 

of  indoi-seinent  on  copy  of  writ  of  debt  and  costs,  prescribed  by  rule 
6  Mich.  T.  3  W.  4.  and  Hil.  T.  2  W.  4,  id. 

of  indorsement  on  writ  of  time  of  service,  id, 

of  precipe  for  a  writ  of  summons,  iii.  260 

of  indorsement  of  service  of  process,  iii.  271 

of  return  of  oon  est  inventus  to  a  writ  of  summons,  iii.  272 

of  an  attorney's  undertaking  to  appear,  indorsed  on  writ  of  summons, 
iii.  273 

the  like  with  a  reservation  of  all  objections,  &c.  id. 

of  affidavit  on  which  to  set  aside  the  pretended  service  of  a  copy  of 
summons,  iii.  279. 

first  denying  the  service  of  any  writ  or  copy,  id. 

the  hke  showing  the  service  of  an  insufficient  copy  of  process,  id, 

of  affidavit  objecting  that  the  service  was  not  in  proper  county,  &c.  id. 

of  entering  an  appearance  as  prescribed  by  2  W.  4,  c.  39,  schedule 
No.  2,  iii.  283 

proposed  new  form  of  appearance  in  person,  iii.  285 

the  like,  not  stating  the  residence  of  Uie  defendant,  id. 

proposed  new  form  of  appearance  by  an  attorney  or  agent  for  two  de- 
fendants, id. 

of  minute  of  warrant  to  defend,  formerly  filed,  iii.  286 

of  appearance  by  a  guardian  for  an  infant,  iii.  28B 

of  affidavit  made  in  the  country  of  the  personal  service  of  a  regular  writ 
of  summons,  iii.  289 

of  a  separate  affidavit  of  an  ineffectual  search  for  the  defendant's  ap- 
pearance, where  the  affidavit  of  the  service  has  been  sworn  in  the 
country,  and  the  search  is  necessarily  by  another  deponent  in  London, 
iii.  290 

of  affidavit  of  personal  service,  where  it  is  supposed  there  has  been  some 
defect  or  irregularity  in  the  process,  copy,  or  service,  id. 

of  affidavit  of  the  personal  service  of  a  copy  of  a  writ  of  summons, 
where  the  deponent  cannot  properly  swear  to  the  regularity  of  the 
writ  or  copy,  iii.  291 ,  292 

of  entering  an  appearance  by  the  plaintiflf  for  the  defendant,  according 
tol2G.l,c.29,  iii.294 

of  affidavit  to  obtain  distringas,  iii.  307 

of  rule  for  a  distringas,  iii.  309 

of  judge's  order  for  rule  for  a  distringas  in  vacation,  iii.  310 

of  sheiiff 's  warrant  to  his  officer  on  a  distringas,  iii.  313 

of  return  that  he  has  executed  a  writ  of  distrmgas,  by  seizing  goods  and 

serving  copy  on  defendant  in  person,  iii.  315 
of  affidavit  that  the  defendant's  goods  have  been  taken  under  a  dis- 
tringas, and  himself  been  personally  served  with  a  copy  of  the  writ  of 
distringas,  iii.  316 

of  affidavit  of  distress  upon  the  goods,  and  having  left  a  copy  of  writ  at 
defendant's  residence,  id. 

the  like  of  affidavit  of  personal  service  of  writ  of  distringas,  but  no  dis- 
tress taken,  because  no  goods  on  request  had  been  pointed  out, 
iii.  317 

of  sheriff's  return  of  nulla  bona  and  non  est  inventus,  id, 

of  affidavit  of  ineffectual  attempts  to  serve  and  execute  a  writ  of  dis- 
tringas, id. 

of  rule  of  Court  authorizing  plaintiff  to  enter  an  appearance  for  the  de- 
fendant, upon  a  distringas  returned  nulla  bona  and  non  est  inventus, 
iii.  318 

of  judge's  order  to  the  like  effect,  id. 

of  affidavit  on  a  promissory  note,  bill  of  exchange,  goods  sold,  work 
done,  money  lent,  paid,  had,  and  received,  and  on  an  account  stated, 
iii.  340 

of  a  writ  of  capias,  with  warnings,  iii.  342 

of  pifccipe  for  a  writ  of  capias,  iii.  346 

of  order  not  to  arrest,  but  to  serve  one  of  several  defendants  in  capias, 
iii.  348 

the  like,  by  a  short  indorsement  on  writ,  ib, 

of  a  sheriff's  warrant  on  a. capias,  iii.  361 

of  a  bail-bond,  iii.  364 

of  notice  to  deposit  debt,  &c.  in  lieu  of  bail,  iii.  366 
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of  an  attorney's  undertaking  to  put  in  and  perfect  bail  above,  iii.  368 
of  affidavit  of  each  bail  justifying  in  anticipation,  under  Reg.  Gen. 

Trin.  T.  1  W.  4,  and  subsequent  rules,  iii.  374 
of  bail-piece  on  parchment,  in  either  Court,  iii.  377. 
of  notice  of  bail  having  been  put  in,  in  K.  B.,  or  C.P.,  or  Exchequer 

in  town,  and  that  both  are  housekeepers  and  one  also  a  freeholder, 

and  showing  their  residences  for  the  last  six  months,  iii.  380 
of  four  days*  notice  that  bail  will  be  put  in,  and  will  justify  at  the  same 

time  in  open  Court  in  person,  id, 
of  notice  or  putting  in  and  justifying  bail  before  a  Judge  at  chambers, 

in  vacation,  id, 
of  usual  entry  of  exception,  iii.  381 
of  the  usual  notice  of  exception  to  bail,  id, 
of  the  usual  notice  of  justification  in  Court,  in  K.  B.  or  Exchequer,  in 

person  or  by  affidavit,  id. 
of  the  like  in  C.  P.  id. 
of  notice  of  justification  before  a  judge  at  chambers,  on  1  W.  4,  c.  70, 

8. 12,  id, 
of  affidavit  of  the  service  of  notice  of  justification,  iii.  382 
of  affidavit  of  justification  of  country  bail,  sworn  before  a  commissioner 

in  the  country,  id, 
of  another  form  of  justification  of  country  bail,  sworn  before  a  commis- 
sioner, iii.  383 
of  affidavit  to  oppose  bail,  id, 
of  affidavit  of  one  call  and  service  of  copy  of  summons  on  defendant's 

wife,  and  the  absence  of  defendant,  in  order  to  obtain  a  distringas 

and  proceed  to  outlawry,  iii.  402 
of  memorandum  of  dale  of  first  writ,  iii.  408 
of  affidavit  to  ground  an  application  to  obtain  inspection  of  an  agree- 

ment,  iii.  434 
of  summons  to  produce,  &c.  iii.  435 
of  a  rule  for  time  to  declare,  iii.  447 
of  demand  of  declaration,  iii.  448 

of  commencement  of  declaration  on  a  writ  of  summons,  iii.  454 
do.  on  a  capias,  id, 
do.  on  a  wnt  of  detainer,  id. 
do.  against  several  defendants,  one  arrested  or  detained,  and  the  other 

served  with  a  copy  of  capias,  iii.  455 
of  commencement  of  declaration  in  a  second  action  after  a  plea  in 

abatement,  iii.  459 
of  notice  of  declaration  having  been  filed  on  serviceable  process  and  to 

plead,  where  plaintifiT  has  entered  an  appearance  for  defendant  sec. 

Stat.  iii.  495 
the  like  de  bene  esse  on  bailable  process,  iii.  496 
of  detached  notice  to  plead,  iii.  502 
of  instructions  for  rule  to  plead,  iii.  504 
of  entry  of  rule  to  plead,  id, 
of  demand  of  plea,  iii.  507 
of  separate  demand  of  plea,  id, 
of  letter  intimating  irregularity,  iii.  529 
the  like  accompanying  a  copy  of  summons,  &c.  and  of  affidavit  where 

defendant  was  in  custody,  id, 
of  ofifer  to  amend  and  pay  costs,  iii.  534 
of  summons,  iii.  555, 640 
of  affidavit  of  service  of  two  summonses  and  of  deponent's  attendance, 

but  that  opponent  has  not  attended,  iii.  562 
of  judge's  order  thereon,  iii.  566 
the  like  where  both  parties  attended,  id, 
of  notice  of  intended  motion  to  set  aside  proceedings  for  irregularity, 

iii.  571    ^ 
of  rule  nisi  in  K.  B.  or  Exch.,  in  such  case,  iii.  578 
the  like  in  C.  P.  id, 
of  full  particulars  of  demand,  iii.  616 
the  like  m  action  on  a  surety  bond,  id. 
of  demand  of  oyer,  iii.  618 
of  notice  of  motion  to  stay  proceedings  until  security  for  costs  given,  iii. 

635 
of  summons  to  strike  out  count,  iii.  640 

2a2 
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of  order  thereon,  iii.  640 

of  bills  of  costs  thereon,  id. 

of  judge's  order  suspending  trial  of  more  actions  than  one  for  same 
cause,  iii*  645 

of  affidavit  to  change  venue,  iii.  652 

of  rule  to  change  venue  in  term  time,  iii.  654  j 

of  judge's  order  in  vacation,  iii.  655  I 

of  rule  to  retain  venue  upon  the  usual  undertaking,  id, 

full  form  of  cognovit,  wnole  debt  payable  on  one  day,  with  suggested 
stipulations  as  to  sale,  &c.  iii.  666 

the  like  where  debt  payable  by  instalments,  and  execution  to  issue  for 
the  whole  on  one  default,  iii.  667 

the  like  where  execution  to  issue  from  time  to  time  for  the  instalment 
that  has  become  due,  id, 

of  plea  of  payment  into  Court,  iii.  688 

of  suggested  statement  of  a  death,  &c.  since  last  pleading,  iii.  701  ^ 

of  summons  for  time  to  plead,  iii.  705  ' 

comprehensive  form  of  order  thereon,  id, 

of  plea  in  abatement,  that  contracts  were  made  jointly  with  another  per- 
son not  joined  as  a  co  defendant,  iii.  713 

of  affidavit  of  truth  of  such  plea,  iii.  714 

of  plea  of  non-assumpsit  denying  the  whole  or  part  of  declaration,  and 
concluding  to  the  country,  iii.  715 

the  like  to  part  of  cause  of  action,  and  another  plea  to  other  part  or  re- 
sidue, id. 

commencement  of  second  plea  to  same  matter,  id. 

of  summons  to  obtain  leave  to  plead  double,  iii*  733 

judge's  indorsement  thereon,  id, 

of  replications,  iii.  744 

1.  The  commencement,  id. 

2.  Similiter,  id. 

3.  To  part  of  cause  of  action,  id. 

4.  Conclusion  to  the  country,  id. 
6,  Do.  with  a  verification,  id, 

6.  Do.  with  verification  to  part,  with  prayer  of  judgment,  id. 
of  rejoinders,  iii.  747 

1 .  Commencement  of  rejoinder  to  whole  cause  of  action,  id. 

2.  To  part  of  cause  of  action,  iii.  748 

3.  Conclusion  to  the  country,  id, 

4.  With  verification,  id, 

5.  Verification  as  to  part,  with  prayer  of  judgment,  id, 
of  plea  after  last  pleading  in  banc,  iii.  749 

of  affidavit  of  trutn  of  plea,  id. 
of  demurrer,  iii.  755 

concise  form  of,  as  prescribed,  id. 
form  of  special  demurrer,  id, 
of  joinder  in  demurrer,  id. 
of  an  issue  as  prescribed,  iii.  766 
of  rule  to  enter  issue  in  K.  B.  iii.  771 
of  entry  thereof,  id. 
of  rule  to  enter  the  issue  in  C.  P.  id, 
of  entry  thereof,  iii.  772 

of  an  incipitur  only  of  the  issue  on  the  roll,  id.  i 

of  notice  of  trial  in  London,  iii.  778 
the  like  in  Middlesex,  id. 
the  like  at  the  assizes,  id. 
of  notice  of  continuance,  iii.  779 
of  countermand  of  notice  of  trial,  iii.  780 
full  form  of  subpoena  duces  tecum,  iii.  829 
of  notice  to  proauce,  iii.  836 
of  notice  that  on  trial  defendant  will  insist  that  plaintiff 's  work  and  ma-  ^ 

terials  were  insufficient,  iii.  837 
of  analysis  of  plaintifT^s  case  in  brief  on  trial  at  nisi  prius,  iii.  850 
of  proposed  proofs  on  trial,  iii.  854 
of  bill  of  exceptions  separate  from  the  record  as  to  the  effect  of  evidence 

in  K.  13.  iv.  5 
the  like  in  trover  by  assignees  of  a  bankrupt  where  no  evidence  was 

given  for  the  defendant.     See  Tidd's  Fermi,  328,  iv.  6 
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the  like  to  be  tacked  to  the  record  as  to  a  witness  being  bound  to  answer 
a  (question  tending  to  disgrace  him,  in  K.  B.,  iv.  6 

the  like  to  be  tacked  to  the  record  on  a  trial  at  the  assizes,  iv.  14 

of  demurrer  to  evidence*  iv.  16 

of  judge's  certificate  in  favour  of  trial  by  a  special  jury  uuder6  Geo.  IV. 
c.  50,  s.  34,  iv.  20 

the  like  that  there  was  reasonable  cause  for  making  an  acquitted  defen- 
dant a  defendant  so  as  to  deprive  him  of  costs,  iv.  21 

the  like,  that  sum  recovered  is  under  405.  iv.  22 

of  associate's  minutes  of  the  verdict,  iv.  94 

of  postea  in  assumpsit  where  defendant  appears  at  the  trial,  id* 

the  like  in  debt,  iv.  95 

the  like  where  the  judge  certifies  for  immediate  execution,  id. 

certificate  of  the  judge  for  immediate  execution,  id. 

the  like  unless  certain  bills  or  goods  are  deposited  with  plaintiff  before 
a  named  day,  id, 

of  order  for  amendment  to  be  indorsed  on  postea  in  pursuance  of  9  Geo. 
4,  c.  15,  or  3  &  4  Will.  4,  c.  42,  s.  23,  id. 

of  affidavit  of  increased  costs  in  a  town  cause  tried  by  a  common  jury, 
iv.l02 

of  notice  of  intended  taxation  of  costs,  iv.  104 

of  judgment  for  plaintiff  in  assumpsit,  iv.  107 

the  like  on  a  verdict  in  assumpsit  in  an  action  commenced  by  writ  of 
summons,  capiaSf  or  detainer,  iv.  108 

the  like  where  the  judge  certijies  for  immediate  execution  under  1  Will.  4, 
c.  7,iv.  108 

the  like  for  plaintiff  in  debt,  id. 

the  like  on  bond  where  damages  were  assessed  on  8  &  9  Will.  3,  c.  11, 
s.  8,  iv.  109 

the  like  in  debt  qui  tam,  where  part  is  found  for  plaintiff  and  part  for  de- 
fendant, id. 

the  like  in  debt  when  plaintiff  is  entitled  to  costs,  id, 

the  like  for  plaintiff  in  covenant,  id. 

the  like  in  detinue,  id, 

the  like  in  case  or  trover,  iv.  110 

the  like  in  trespass,  id, 

the  like  in  replevin,  id, 

the  like  in  ejectment,  id. 

the  like  where  severai  issues,  and  all  found  for  plaintiff,  id. 

jud^ent  for  plaintiff  upon  a  plea  of  tender  as  to  part,  and  non-assump- 
sit as  to  residue,  id. 

the  like  where  one  issue  is  found  for  plaintiff  and  another  for  defendant, 
id, 

judgment  on  a  verdict  for  plaintiff  on  one  count,  and  for  defendant  on 
another  with  a  nolle  prosequi  as  to  a  third  count  found  for  plaintiff  on 
which  no  damages  were  assessed,  iv.  Ill 

the  like  where  one  defendant  is  found  guilty  and  another  acquitted,  and 
the  judffe  certifies  to  depiive  the  acquitted  defendant  of  his  costs,  id. 

the  like  where  the  judge  does  not  so  certify,  id, 

judgment  for  the  defendant  in  general,  id. 

the  like  in  ejectment  on  verdict  for  plaintiff,  iv,  112 

the  like  for  plaintiff  by  nil  dicit  in  K.  H.  in  replevin,  id, 

of  entry  of  final  judgment  and  inquisition  on  judgment  for  plaintiff  by 
m/dtcitinK.  b.  iv.  113 

of  docket-paper  of  judgment,  id, 

of  memorial  of  registry  of  judgment  in  Middlesex  or  Yorkshire,  id* 

of  certificate  of  the  master  or  prothonotary  thereon,  id, 

of  affidavit  of  si^ature,  id, 

otJi,fa,  for  plaintiff  in  assumpsit  in  K.  B.  orC.  P.  iv.  115 

of  indorsement  thereon,  iv.  116 

of  elegit  in  K.  B.  or  C.  P.  id. 

of  copuK  ad  iaiiifacitndum  in  K.  B.  or  C.  P.  in  assumpsit,  iv.  117 

of  indorsement  thereon,  id, 

of  entry  of  satisfaction,  iv.  1 19 

of  commission  for  swearing  executrixes  of  a  will  residing  in  the  country^ 
iv.  131 

of  the  oath  of  executrixes,  iv.  132 
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of  commitsion  to  twear  an  intended  administratrix  of  the  effects  of  a  per- 
son dying  without  leaving  a  wiU|  iv.  133 

of  the  oath  to  he  administered  to  the  administratrix,  iv.  134 

of  commission  to  swear  an  administrator  where  there  is  a  will  hut  no  ex- 
ecutor appointed,  id. 

of  the  oath  to  the  administrator,  iv.  136 

of  citation  at  instance  of  creditor  out  of  the  Prerogative  Court  of  Canter- 
bury, requiring  persons  appointed  as  executors  in  a  will  to  prove  or 
renounce  same,  iv.  142 

of  certificate  by  proctor  of  due  service  of  such  citation,  iv.  143 

of  affidavit  that  the  contents  of  such  certificate  are  true,  id* 

of  master  extraordinarv's  certificate  of  proctor's  oath,  id, 

of  special  affidavit  to  be  exhibited  in  the  Commons  on  proving  an  un- 
finished will,  id, 

of  renunciation  by  the  widow  and  intended  executrix,  in  order  that  ad- 
ministration cum  testamento  annexo  may  be  granted  to  her  son,  iv.  144 

of  special  limited  administration  delxmitnoH  (granted  by  the  lord  bishop 
of  the  diocese  uuder  his  inhibition  to  an  archdeaconal  court  during 
his  triennial  visitation),  for  the  purpose  of  assigning  a  satisfied  mort- 
gage terra  of  premises  lying  witnin  the  archdeaconry,  iv.  145 

of  affidavit  to  lead  decree,  with  intimation  aninst  the  next  of  kin  of  an 
intestate  to  accept  or  refuse  letters  of  administration,  at  the  suit  of  a 
creditor f  iv.  146 

of  decree  issuing  at  the  instance  of  a  creditor  of  an  intestate  served  upon 
his  next  of  kin  to  accept  or  refuse  letters  of  administration  of  his  es- 
tate, iv.  147 

of  certificate  signed  by  the  person  effecting  the  service  of  the  decree,  and 
written  on  the  back  thereof,  iv.  149 

of  affidavit  in  verification  of  the  certificate  also  written  on  the  back  of  the 
decree,  id. 

of  citation  in  the  Prerogative  Court  of  Canterbury  at  the  suit  of  the  next 
of  kin  of  a  deceased,  calling  upon  the  executors  to  bring  in  probate  of 
his  will,  and  prove  such  will  in  solemn  form  of  law,  id. 

of  certificate  of  service  indorsed  on  the  original  citation,  iv.  150 

of  affidavit  indorsed  on  original  citation,  id, 

of  citation  in  the  Prerogative  Court  of  Canterbury  calling  upon  execu- 
tors to  render  an  inventory  of  the  deceased's  effects  and  account 
thereof,  at  suit  of  a  residuary  legatee,  iv.  151 

of  certificate  of  service  written  on  ori^oal  citation,  iv.  152 

of  citation  of  subtraction  of  legacy  in  the  Arches  Court  of  Canterbury,  id. 

of  decree  b^  letters  of  request  from  the  Arches  Court  of  Canterbury  for 
divorce,  iv.  153 

of  certificate  of  service  thereof,  iv.  1 54 

of  decree  by  letters  of  request  in  the  Arches  Court  of  Canterbury  in  a 
cause  of  nullity  of  marriage  on  the  ground  of  incest,  parties  being 
uncle  and  niece,  iv.  165 

of  decree  by  letters  of  request  from  the  Arches  Court  of  Canterbury 
against  a  minister  of  the  established  church  for  incontinence,  &c. 
iv.  157 

of  certificate  of  service  of  such  decree,  iv.  159 

of  citation  in  the  Consistory  Court  of  London  in  a  perturbation  of  a  seat 
or  pew,  id, 

of  citation  in  the  Consistory  Court  of  London  for  church  rate  in  a  suit 
promoted  by  churchwardens  against  parishioners,  iv.  160 

of  decree  in  a  testamentary  cause  citing  the  parties  entitled  in  distribu- 
tion to  a  deceased's  eflfects,  in  case  he  had  died  intestate,  to  appear 
and  see  the  proceedings  in  such  cause,  iv.  161 

of  proxy  appointing  a  pioctor  to  propound  the  will  of  a  party  deceased 
in  behalf  of  an  executor,  iv.  162 

of  proxy  appointing  a  proctor  to  contest  the  validity  of  a  vrill,  iv.  164 

of  common  condidit  or  allegation  pleading  the  execution  of  a  will  by  a 
deceased  person,  iv.  167 

of  allegation  in  the  Prerogative  Court,  on  behalf  of  a  next  of  kin  of  the 
deceased  contesting  the  validity  of  a  will,  iv.  169 

of  respoMive  aUegatioH  in  a  testamentary  cause  in  the  Prerogative  Court, 
insisting  that  ti-statcr  was  of  sound  mind,  and  that  the  will  was  and 
is  valid,  iv.  174 
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of  an  allegatioD  in  the  Prerogative  Court  of  Canterbary,  pleading  a 

party's  interest  in  an  intestate's  efTectSi  iv.  180 
of  allegation  on  behalf  of  a  residuary  legatee  objecting  to  an  inventory 

and  account  nven  in  by  executors,  iv.  187 
of  libel  on  behsuf  of  a  party  entitled  to  a  legacy  against  an  executor  for 

subtraction  of  legacy,  iv,  191 
of  libel  in  a  suit  for  divorce  on  the  ground  of  adnltery,  promoted  by  the 

wife  against  her  husband,  iv.  195 
of  articles  given  in  on  behalf  of  a  party  promoting  a  suit  for  nullity  of 

marriage  on  the  ground  of  inqest,  the  parties  standing  in  the  relation- 
ship of  uncle  and  niece,  iv.  200 
of  articles  in  the  Arches  Court  of  Canterbury  for  the  punishment  and 

conection  of  a  minister  of  the  established  church  guilty  of  incontinence, 

&c.  iv.  209 
of  libel  in  the  Consistory  Court  of  London,  for  disturbance  in  a  pew, 

technically  termed  perturbation  of  seat,  iv.  213 
of  libel  in  the  Consistory  Court  of  London  for  church-rate  promoted  by 

the  churchwardens  against  the  parishioners,  iv.  216 
of  an  alleged  true  executor's  answer  to  an  allegation  of  a  person  claiming 

to  propound  another  will,  iv.  220 
of  compulsory  served  upon  witnesses  in  a  testamentary  cause  to  procure 

their  attendance  in  order  to  their  being  examined,  iv.  223 
of  certificate  of  service  written  on  the  back  of  compulsory,  224 
of  writ  contumace  capiendo,  iv.  225 
of  writ  of  deliverance,  id. 
form  of  written  sentence  signed  by  judge,  iv.  226 
of  monition,  iv.  228 

FORNICATION, 

punishable  in  Ecclesiastical  Court,  ii.  477 

FORTHWITH, 

meaning  of  term,  iii.  112 

FORTY  SHILLINGS, 

certificate  as  to  coets  when  verdict  under,  iv.  IB  to  28.    See  Costs. 

FOUND  COMMITTING,  i.  401  to  403.    See  Justices  of  the  Peace. 
explanation  of  term,  in  power  of  apprehension,  i.  617 
offender  quickly  pursued,  when  may  be  apprehended,  id, 
when  he  may  under  vagrant  act,  i.  623 
when  he  may  not  under  malicious  injury  act,  i.  624,  625 
when  he  may  upon  quick  pursuit,  i.  625 
when  apprehension  not  legal,  i.  628  to  630 
offender  under  7  &  8  Gt  4,  c.  29,  may  be  apprehended  without  warrant,  ii.  136, 

140 
meaning  of  that  term  in  different  acts,  i.  617  to  631 

FOUNDATIONS, 

digging  too  near,  i.  194,  383,  384;  3  Nev.  &  Man.  739;  1  Ad.  &  £U.  493,  S.  C. 

FOWLS.     See  Animals. 

poisoning  of,  actionable,  i.  137 

semble  punishable  under  general  clanse  in  malicious  injury  act,  7  &  8  G.  4,  c.  30, 

8.24. 
dog  can  only  be  killed  while  in  the  act  of  destroying,  i.  598 

FOXHUNTING, 

though  tolerated,  illegal,  i.  612 
hunters  may  be  warned  off",  like  other  trespassers,  id. 
master  or  huntsman  liable  for  aggregate  damage,  id. 
though  he  himself  do  not  trespass,  id. 

FRACTION  OF  A  DAY, 

when  essential  to  ascertain,  iiL  111 

FRANCHISE,  i.  221 

injunction  to  prevent  disturbance  of,  i.  7^2,  724 
as  an  ancient  feny»  u  724 
or  landing-place  for  goods,  id. 
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FRAUD, 

notices  o^  i.  446  to  450 

possession  of  personalty,  when  not  fraudulent,  i.  460,  467 
at  law,  sembUt  does  not  take  case  out  of  statute  of  limitations,  i.  766 
preferable  to  proceed  in  equity,  and  why,  i.  766, 779, 786 
what  bill  in  equity  should  charge,  i.  779 
when  it  invalidates  a  purchase,  i.  645 

induces  Court  to  refuse  decree  of  specific  performance,  i.  833,  834 
misrepresentations,  i.  833 

tor  obtaining  a  sale,  i.  834 
in  obtaining  an  agreement  for  a  lease,  id, 
when  or  not  material,  i.  833  to  837 
concealment  when  or  not  material,  i.  837, 838 
jurisdiction  of  Chancellor  in  cases  of,  ii.  411  to  413 
prevention  or  redress  for,  in  Kquity,  ii.  411 

FRAUDS,  STATUTES  AGAINST, 

29  Car.  2,  c.  3,  stated,  i.  1 16,  292,  293 

9  Geo.  4,  c.  64,  i.  116 

how  it  affects  contracts  of  sale  of  personalty,  i.  93,  125,  126 

what  is  not  to  be  deemed  a  contract  not  to  be  performed  within  a  year,  i.  116,293 

when  a  sale  of  growing  crops  not  within  it,  i.  93 

how  it  affects  guarantees,  i.  126, 127 

how  it  affects  agreements,  &c.  relating  to  land,  i.  292,  293,  337 

what  not  an  interest  in  land,  i.  337,  n.  (n) 

FRAUDULENT  CONVEYANCES, 

in  fraud  of  creditors,  contrary  to  13  Eliz.  c.  5,  i.  330 
in  fraud  of  purchasers,  contrary  to  27  Eliz.  c.  4,  i.  332 

FRAUDULENT  JUDGMENT, 
when  may  be  set  aside,  i.  104 

FRAUDULENT  PREFERENCE,  i.  333 

FRAUDULENT  PURCHASE, 
when  vendor  may  retake,  i.  645 

FRAUDULENT  REMOVAL,    Sec  Justices  of  the  Peace,      Landlord  and  Tenant. 
Distress, 
summary  proceedings  in  cases  of,  ii.  245 
provisions  of  1 1  G.  2,  c.  19,  s.  4,  id, 
complaint  must  be  in  writing  before  two  justices,  id, 
justices  to  summon  parties  concerned,  ii.  246,  247 
examination  to  be  on  oath,  id, 
value  of  goods  removed  to  be  ascertained,  ii.  246 
and  parties  offending  to  pay  double  the  value,  id, 
refusal  to  do  so,  a  distress  warrant  to  issue,  id, 
default  of  distress,  party  to  be  committed  for  six  months,  id, 
party  appealing  must  enter  into  recognizance,  &c.,  id, 
order  to  be  stayed  pending  appeal,  td. 
what  a  fraudulent  removal,  ii.  246,  247 
jurisdiction  of  justices,  ii.  247 
requisites  of  the  order,  id, 

advisable  to  bo  drawn  up  with  same  precision  as  a  conviction,  ii.  248 
oath  and  warrant  to  authorize  the  breaking  a  dwelling-house  to  seize  goods  frau- 
dulently removed,  id, 
enactment  of  11  G.  2,  c.  19,  s.  7,  id, 
caution  to  be  observed  before  granting,  ii.  248,  249 

FREE  FISHERY,  i.  224.    See  Fish  and  Fisheries, 

FREEHOLD, 

tenure  by,  i.  230 

incidente  distinguishing  from  copyhold,  i.  230  to  232 

distinction  between,  and  leasehold,  i.  244 

of  inheritance,  right  to  vote  for  members  of  parliament  in  respect  of,  i.  262 

for  life,  right  to  vote  for  members  of  parliament  in  respect  of,  i.  263 

cannot  by  common  law  conveyance  commence  in  futuro,  aliter  by  conveyance 

under  statute  of  uses,  i.  244,  245 
how  pleaded,  i.  245 
is  equitable  assets  for  payment  of  debts,  though  not  devised,  3  &  4  \Vm.  4,  c.  104, 

i.  534 
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FREE  WARRENS,  i.  223 

FRESH  EVIDENCE, 

discoveiy  of,  before  trial,  iii.  865 
commuDicatiDg  same  to  counsel,  id. 

FRESH  ARTICLES, 

of  clerkship,  when  necessary,  ii.  6,M  h 

FRIENDLY  SOCIETY  ACT, 

arbitration  compulsory  under,  ii.  74,  125 

parties  precluded  from  suing  in  cases  within  its  enactments,  ii.  135,  136 

FRIENDS, 

interference  of,  when  justifiable,  i.  614,  615 

FRUCTUS  INDUSTRIALES,  i.  92 

FRUIT, 

protected  from  larceny  and  malicious  injuries,  i.  93,  94,  410,  411 

FUGITIVE  DEBTOR, 
proceeding  against,  i.  735 

FULL  COURT.    See  Cotiru.    In  Banc. 
what  so  termed,  iii.  2,  3 
acts  to  be  transacted  before,  iii.  5  to  7 
number  of  judges  to  constitute  one,  iii.  5 
varied  at  different  times,  id, 
advantages  of  investiffation  before,  iii.  8 
in  Exchequer  all  motions  disposed  of  in,  iii.  15 
when  improper  for  single  judge  to  interfere,  iii.  18 

FUNDS.    See  Stock. 
property  in,  i.  96,  97 

FUNERAL  EXPENSES, 

amount  of,  should  not  exceed  20<.  if  deceased  insolvent,  i.  514 
if  otherwise,  according  to  his  rank,  id, 
executor  or  administrator  may  retain  for,  i.  534 

GAME,  188.    See  Preserva,    Night  Poaching,    Warrens.     Hares,    Justices  of  the 
Peace, 
in  general,  i.  188 

how  to  be  leserved  to  lessor,  i.  312 
preserves,  i.  187 

eame  act,  1  &  2  Wra.  4,  c.  32,  enactmenU  of,  i.  403,  406,  607,  608 
landlord  when  entitled  to  game,  i.  188 
penalty  on  officers,  &c.  for  killing,  i.  188,  193,  194 
laying  poison  for,  i.  137 

night  poaching,  9  G.  4,  c.  69,  remedies  and  punishments,  i.  401  to  403 
spring-gans  iileeal  to  set,  7  &  8  G.  4,  c.  18,  i.  406,  407,  607,  608 
apprehension  of  offenders /oufuif  trespassing  under,  i.  627 
conspiracy  to  destroy,  not  indictable,  i.  187,  409 
summary  proceedings  under  1  &  2  W.  4,  c.  32,  ii.  142 
penalties  under,  ii.  142,  143 
distribution  of  penalty,  ii.  143 
form  of  information  stated,  ii.  172,  in  note 
form  of  conviction  prescribed,  ii.  143 
proceedings  for  penalties  under,  ii.  143,  147 
conviction  and  commitment  under,  when  valid,  ii.  146 

GAMING, 

limitation  of  action  for  penalty,  i.  739 

GAOL, 

building  how  far  prohibited,  i.  173 

GARDENS  AND  ORCHARDS, 

offences  in,  bow  punishable,  i.  177,  178 

GAZETTE, 

notice  in,  when  effectual,  i.  444 
advertisement  of  fiat  in,  ii.  563 
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GENERAL  DEMURRER,  iii.  755.    See  Demurrer. 

GENERAL  INTENT, 

in  a  devise  how  constraed,  \,  363 

GENERAL  ISSUE.    See  Plea. 

when  pleadable,  4  Ado).  &  Ellis,  899 

GENERAL  LAW  OFFICE, 
propriety  of,  considered,  iii.  65 

GENERAL  PAYMENTS, 
how  may  be  applied,  i.  366 

GENERAL  RETAINER.    See  Retainer. 
effect  of,  iii.  116 

GENERAL  RETURN  DAYS. 

how  affected  by  recent  statutes,  iii.  89,  91,  92 
proviso  as  respects  Easter  Term,  iii.  91 

GENERAL  RULES.    See  RuUs  of  Court, 

introduction  of,  regulating  practice  of  all  the  Courts,  iii.  53 

distinction  when  by  statute,  id, 

deviations  from,  when  not  allowed  to  be  amended,  iii.  54 

enactments  respecting,  iii.  10,  153 

what  judges  must  concur  in  making,  iii.  10 

effect  of  non-observance  of,  iii.  64  to  68,  509  to  535.    See  IrregHlarities, 

objections  to,  when  waived,  iii.  521 

power  of  Court  of  Review  to  make,  ii.  545,  551 

GHOST, 

assumiog  appearance  of,  when  indictable,  i.  43 

GIFTS  AND  GRANTS, 

when  gifts  in  expectation  of  marriage  recoverable  back,  i.  57 

to  children,  i.  65,  66 

title  by,  in  general,  to  personalty,  i.  104 

of  personalty,  i.  104  to  108 

of  real  property,  i.  309 

GIVING  TIME.    See  Lache$. 

caution  requisite  before  doing  so,  iii.  663 

when  executor  or  administrator  may  give  time,  i.  532 

GLEBE  LANDS, 

rights,  injuries,  and  remedies,  i.  163, 164 

caunot  be  charged  by  annuity  nor  extended  under  elegit,  id. 

but  otherwise  indirectly,  as  by  warrant  of  attorney,  i.  227,  229 

GOOD  BEHAVIOUR,  i.  672.    See  Sureties  of  Peace. 

GOOD  FAITH, 

proceedings  against,  iii.  75,  633 

breach  of,  and  consequence,  iii.  76 

staying  proceedings  when  action  contrary  to,  iii.  633 

GOOD  FRIDAY, 

when  time  expires  on,  iii.  110 

GOODS  AND  CHATTELS, 
what  are,  i.  89 

what  pass  under,  in  a  will,  i.  90 

demand  of  restoration  of,  before  commencing  proceedings,  i.  565 
distinction  between  "goods  "  and  "fixtures"  \.  90,  n.  {q) 
suit  for  restitution  of,  when  illegally  taken,  ii.  517 

GOOD  WILL, 

of  a  business,  i.  98 

contracts  for  sale  of  and  relating  to,  when  or  not  specifically  enforced,  i.  96, 858| 
859 

GRAMMAR  SCHOOLS, 

jurisdiction  of  Ecclesiastical  Courts  over,  ii.  475 
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GRANTS  AND  GIFTS,  i.  309.    See  Giftt  and  Grants. 

affected  by  a  judgment  on  a  warrant  of  attorney,  or  adverse  judgment,  u  220 

title  by»  i.  106 

of  personaltv,  i.  104  to  108 

when  must  be  by  deed,  i.  203 

equitable  interest  in  persontUty,  distiDctions,  i«  365 

of  real  property,  i.  309 

GRANTS  OF  KING,  i.  341 

GRASS,  NATURAL, 
not  emblements,  i.  92 

GREAT  SESSIONS  OF  WALES, 
new  trial  in  actions  tried  in,  i?.  82 

GRIEVOUS  BODILY  HARM, 
what,  i.  34 

GROUND, 

adjoining  or  belonging  to  a  dwelling-bouse,  i.  178,  179 

GROWING  CROPS,  i.  91.  92 

GUARDIAN  AND  WARD.    See  Parent  and  Child,  i.  61  to  69,  422 
how  to  make  infant  a  ward  of  court,  i.  69,  810 
testamentary  guardian  who,  id, 

widow  does  not  gain  a  settlement  by  residence  in  respect  of  an  equitable  estate,  i.  8 
how  guardian  to  controul  ward,  i.  69 
may  obtain  custody  by  petition,  id. 
offence  of  marrying  ward,  id. 
control  over  guardian,  i.  69,  70 
maintenance  of  ward,  how  obtained,  i.  70 
guardian  may  obtain  custody  of  ward  by  petition,  without  proceeding  by  habeas 

corpus,  i.  69 
liability  of,  for  repair  of  bridge,  when,  i.  70 
may  legally  detain  clothes  of  ward  eloping,  i.  617 
mav  recover  possession  of  ward  by  petition,  without  filing  bill,  i*  690,  788.    See 

liy unction,  i.  702 
how  to  constitute  a  child  a  ward  of  court,  i.  69,  810,  702,  note  (o) 
appetraoce  of  infant  by  guardian,  iii.  288 

GUARANTEES,  i.  126.     See  Contract.    Surtty. 
precautions  in  regard  to,  i.  82,  83,  126, 127 
sureties  for  clerks,  i.  82,  83,  126 
in  general,  i.  126 

statute  of  frauds  relating  to,  i.  126,  127 
form  of  a  guarantee  must  state  consideration,  i.  127,  128 
time  of  signing  immaterial,  i.  127 
what  is  or  not  a  continuing  guarantee,  i.  128 
when  a  surety  cannot  countermand  future  liability,  i.  82, 83 
guarantee's  indemnification,  i.  129,  130 
how  to  be  framed,  id, 
when  discharged  from  liability,  i.  128,  129 

HABEAS  CORPUS.    See  Impritonment. 
enactment  of  statutes,  i.  684  to  687 
summary  relief  from  imprisonment  by,  L  684  to  695 
any  one  may  obtain  wnt  of,  i.  684 
whether  imprisoned  legally  or  illegally,  id. 

except  in  cases  of  treason  or  capital  felony  plainly  stated  in  commitment,  t«  685 
returnable  immediately  before  cnancellor,  id, 
or  Court  of  King's  Bench  in  term  time,  id, 
or  judge  or  baron  in  vacation,  id, 
who  may  issue  writ  of,  id. 

aflBdavit  to  obtain,  must  show  reasonable  ground  for  issuing  it,  i«  686,  687 
if  judge  refuse  writ,  penalw  £500,  i.  686 
even  if  refusal  proceed  on  honest  doubt,  id. 
by  31  Car.  2,  c.  2,  writ  to  be  obeyed  immediately,  id. 
mode  of  obtaining  writ,  id* 

by  56  Geo,  3,  c.  100,  may  be  issued  in  vacalioD,  id* 
who  may  obtaia  it,  i*  689 
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HABEAS  CORPUS^(eontintt«a«) 
alien  eDemy  cannot,  i.  689 
but  other  alien  may,  id. 

persons  oororoitted  for  contempt  by  House  of  Lords  or  Commons  cannot,  id, 
nor  if  committed  by  rule  of  court,  id, 
persons  illegally  impHsoned  in  madhouse  may,  id, 
seaman  improperly  impressed  may,  id, 
married  women  may,  when,  id, 
or  pereon  on  her  behalf,  i.  6d0 
when  husband  may  have  writ,  id, 
when  an  infant  child  may,  id, 
or  father  on  behalf  of,  id, 
on  behalf  of  apprentice,  i.  70,  690 
master  on  behalf  of  apprentice,  when  not,  i.  690^  691,  700 
proceeding  before  a  justice,  i.  691 
prtutical  proceedingi  to  obtain  writ  of,  id. 

form  of  written  request  to  judge  to  issue,  id.  ^ 

present  practice  on  application  to  Chancellor,  i.  694 

practice  of  discharging  a  patty  on  summary  application,  i.  695 
by  Chancellor,  id. 
by  a  justice,  i.  691 
a  parent  or  guardian  may  enforce  restoration  of  his  vmrd  by  peiition,  without  filing 

a  bUI,  i.  690,  788,  note  (6) 
how  to  constitute  an  infant  a  ward  in  Chancery,  i.  702,  note  (0) 
jurisdiction  of  Court  of  King's  Bench  by,  ii.  327 

-  of  Common  Pleas  by,  ii.  386 
of  Exchequer  by,  ii.  393 
writ  of,  may  be  issued  in  vacation  by  a  single  judge,  iii.  28 
return  to,  when  to  be  made,  iii.  23 
aflldavit  for,  to  bring  up  lunatic,  iii.  540 

HABEAS  CORPORA  JURATORUM, 
form  of  writ,  iii.  798 
direction  of,  id, 

HALF  YEAR. 

how  calculated,  iii.  107 

HAND-WRITING, 

comparison  of.  Doe  d.  6uekermore,  2  Nev.  &  P.  16 ;  5  Adol.  &  Ellis,  703 

HANGING, 

now  rare,  i.  29,  n.  (g) 

HARBOURING, 

demand  of  wife,  child,  apprentice  or  servant  before  action,  i.  565 

HARBOURS  AND  PORTS,  i.  200 

HARD  ACTIONS, 

when  new  trial  refused  in,  iv.  73 

HARES,  i.  89.    See  Game.    Animals. 
how  protected,  i.  89,  186,  187 

HARE  WARREN.    See  Game,    AnimaU,  i.  186 

HA  Y-BOTE,  i.  260 

HEALTH,  i.  42.    See  Nuisances. 

injuries  to,  and  remedies  in  general,  i.  42,  43.    See  further,  Analytical  Table, 
mala  praxis  and  remedies,  i.  42,  43 

selline  stale  beer  as  foreign  wine,  i.  42,  43  -,  6  Mod.  301 ;  but  see  2  Burr.  1125, 
and  Bum's  J.  tit.  Cheat. 

HEARSAY  EVIDENCE, 

when  admissible.  Crease  v.  Barrett,  1  Cro.  M.  U  Ros.  927,  928 

HEDGE-BOTE,  i.  260 

HEDGES,  FENCES,  AND  DITCHES.    See  Boundanes,  i.  193  to  196 
a  ditch  may  be  a  fence,  i.  194 ;  1  B.  &  Cress.  71 ;  5  B.  &  Aid.  47 
regulated  by  General  Inclosure  Act,  41  Geo.  3,  c.  109,  s.  19.  .i.  24  to  28 
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HEDGES,  FENCES.  AND  DITCHES— (rontiwiierf.) 
obligation  to  repair,  when,  i.  194 
what  the  boundary  line,  i.  195 
liabilities  for  neglect  to  repair,  i.  194,  195,  382 
general  injuries  to  fences,  i.  196 
liabilities  for  non-repairing,  i.  382 
action  on  case,  &c.  id, 
digging  too  near,  i.  193, 383,  384 

HEIR.    See  Detcent,  i.  276 

estates  descended  to,  liability  of,  for  payment  of  simple  contract  debts  of  testator, 

i.  230 
devise  to,  bow  it  operates,  i.  363 
when  must  take  by  devise,  i.  278  b,  n.  (h) 
election  by,  form  of,  i.  356,  357,  363 

HEIR  LOOMS,  95 

what  are,  and  incidents,  i.  95,  note 

should  be  preserved,  i.  512 

not  to  be  applied  in  payment  of  debts,  id, 

unless  deficiency  of  assets,  id. 

how  specific  delivery  of,  enforced  in  equity,  i.  855 

HERBAGE,  PRIMA  TONSURA,  8fc.  i.  181 

HERBS,  i.  93 

protected  from  larceny  and  malicious  injury,  i.  93, 94 

HEREDITAMENTS, 

defined,  and  what  that  term  comprehends,  i.  153 
devise  of,  when  does  not  pass  the  fee,  i.  159 

HERIOT, 

righto  to,  defined,  i.  236,  237 
distress  or  seizure  for,  i.  665 

remedy  for,  barred  after  twenty  years,  3  &  4  Wm.  4,  c.  27,  s.  2 .  .i.  760 
enacted  shall  be  synonymous  to  rent  in  statute  of  limitations,  3  &  4  Wm.  4,  c.27, 
s.  I 

HIGHWAYS,  i.  200.    See  Mandamut. 

HILARY  TERM, 

commencement  and  duration  of,  iii.  91 

HOUDAYS,  iii.  104  to  106 

HOMICIDE,  i.  32, 33.    See  Murder, 
when  murder,  id.  ch.  vii.  587  to  597 
when  manslaughter,  i.  33 
when  justifiable  or  excusable,  id. 
how  prevented,  id. 
compensation  when,  id. 
punishments  what,  id, 
attempto  to  commit,  now  felonious,  i.  34 
when  homicide  or  an  inferior  injury  is  justifiable,  i.  589,  &c. 
when  killing  amounto  to  manslaughter,  id. 

no  prevention  of  crime,  which,  if  completed,  would  amount  to  felony,  id, 
the  resisted  felony  must  have  been  of  a  forcible  nature,  i.  590 
any  one  may  interfere  to  prevent  it,  id, 
where  homicide  or  inferior  injury  justifiable,  in  defence  of,  id. 

1.  Person,  i.  589  to  597 

2.  Personal  property,  i.  597  to  599 

3.  Real  property,  i.  599 

HOHSES,  i.  131 ,  133, 137.    See  Animals. 
larceny  of,  i.  131,  132 

no  longer  punishable  capitally,  2  &  3  Wm.  4,  c.  62.  .i.  132 
when  not  a  larceny,  i.  131,  note  (I) 
when  may  be  retaken,  i.  132, 133 
sale  of,  in  market  overt,  i.  132 
when  magistrate  may  restore,  i.  133 
cruelty  to,  i.  137 
slaughtering-houses,  id. 
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HOSTILE  CAPTURE, 

no  action  lies  for  false  imprisonment,  i.  2 
or  for  detention  of  goods  or  ship,  id, 

HOSTILITIES,  ANTICIPATION  OP, 

prelimiDary  steps  to  be  taken  before,  i.  561  to  585 

HOUR  OF  THE  DAY, 

service  of  process  on,  when  particular^  iiL  110 
essential  to  ascertain,  iii.  110,  111 
process  may  be  served  at  any  hour,  iii.  110 
otherwise  as  to  mles  and  orders,  id, 

HOUSE,  i.  167,  168.    See  Burglary,    DwelUng-kouse,    Messuage,    Cottage, 
may  be  broken  open  to  prevent  murder,  i.  590 
may  be  pulled  down,  though  a  neighbour's  fall,  i.  653 
when  no  action  for  building  near  to,  i.  194,  195,  383,  384 

HOUSE  OF  LORDS, 
jurisdiction  of,  ii.  585 
Its  appellate  jurisdiction,  id, 

1.  General  observations  respecting  it,  id, 

is  the  highest  Court  of  appeal,  ii.  586 

how  constituted,  ii.  586,  587 

defective  state  of,  id, 

observations  of  Lord  Chancellor  Brougham  respecting,  ii.  587 

2.  From  what  Courts  writs  of  error  and  appeal  lies  to,  ii.  589 

1 .  From  Courts  in  England,  ii.  590 

1.  Of  Law,  id, 

2.  Of  £quit;]r,  ii.  593 

2.  From  Courts  in  Scotland,  ii.  595 

3.  From  Courts  in  Ireland,  id, 

4.  Not  from  islands  or  other  foreign  Courts,  ii.  596 

3.  Practice  and  course  of  proceedings  in,  ii.  596  to  €K)4 

HOUSE-BOTES,  i.  259 

HOUSE-BREAKING.    See  Burglary, 

in  day-time  no  longer  punishable  capitally,  2  &  3  Wm.  4,  c.  62.  .i.  132 

HOUSE  DOVE. 

penalty  for  killing  of,  &c.  ii.  135 

HOUSEHOLD  FURNITURE, 
what  things  are,  i.  95,  note 

HOVEL, 

meaning  of  term,  i.  174 

HUNDRED, 

when  liable  for  felonious  and  tumultuous  damage  to  personalty,  i.  137 

torealty,  i.  411 
other  liabilities  ofi  repealed,  id* 
destruction  of  what  buildings,  i.  172, 173,  410 
proceedings  against,  to  be  observed,  L  576 
person  damnified  (or  servant)  must  make  oath  and  submit  to  be  examined  within 

seven  days,  i.  577 
and  enter  into  recognizance  to  prosecute,  id, ' 
the  seven  days  exclusive  of  day  of  damage,  i.  578 
before  what  justice  the  examination  to  be  taken,  id, 
his  liability  in  case  of  refusal  upon  proper  request,  id, 
who  to  be  examined,  i.  578,  579 
the  oath,  i.  579 

suggested  form  of,  i.  580 
the  examination,  id* 

suggested  form  of,  i.  581 

form  of  memorandum  by  justice  of  party's  readiness  to  be  examined  and  enter 

into  recognizance,  id, 
form  of  recognizance,  id, 

form  of  justice's  notice  of  party  having  entered  into  recognizance  to  pro- 
secute, id. 
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HUNDRED  COURT, 

bill  of  exception  may  be  teodered  in,  iv.  3 
the  like  of  dem  oners  to  evidence,  iv.  3 

HUNDREDORS, 

requisites  in  writ  against,  iii.  169 

consecjuences  of  mistakes  in,  id, 

in  action  against,  time  how  calcalated,  iii.  108,  109 

HUSBAND  AND  WIFE.    See  EeeUsiastical  Courts, 
marriage,  i.  53  to  57 
settlements  and  observations,  i.  57 
husband  separated  by  a  divorce  h  mensd  et  thoro  may  be  jointly  sued  for  her 

libel,  i.  58 
and  this,  though  she  hu  been  guilty  of  adultery,  id. 
deeds  of  separation,  when  illegal,  t^ 
divorce  on  what  grounds  obtained,  i.  68,  59 
liable  for  vraste  committed  by  her,  i.  63 
protection  of  wife  and  rights  of  husband,  i.  69 
prior  adulter?  or  cruelly  cannot  be  set  up  after  reconciliation,  id, 
restitution  of  conjugal  rights,  i.  58,  59,  788,  789 
wife  cannot  be  a  witness  against  her  husband,  i.  80 
rights  of  wife,  i.  60,  61 

when  bond  of  wife  valid  in  equity  against  her  separate  estate,  i.  61 
when  husband  entitled  to  beauest  to  wife,  id, 
when  separate  estate  of  wife  liable  for  solicitor's  bill,  id, 
when  personal  property  of  wife  liable  to  execution  againat  the  husband,  i.  104 
to  avoid  this  a  trustee  should  be  appointed,  id. 
husband's  right  to  personalty  by  marriage,  i.  103 
not  to  her  reversionary  interest,  i.  104 
legacies,  wife  may  sue  alone  for,  i.  7,  59 
rights,  duties,  and  liabilities  of,  i.  53 
notice  by  husband  not  to  trust  wife,  i.  441 
demand  of  wife  when  harboured,  i.  565,  566 
demand  of  goods  purchased  by  a  wife  where  husband  has  not  affirmed  contract, 

i.582 
articles  of  peace  against  husband,  i.  681  to  684 
suit  in  Ecclesiastical  Court  for  cruelty,  i.  684 
divorce  on  account  of  cruelty,  id, ;  n,  461,  497 ;  iv.  140, 153 
injunction  relating  to,  i.  702 
compelling  maintenance,  i.  806 
suits  for  legacies,  i.  815  to  818 
coverture  of  either  party,  when  or  not  ground  for  refusing  specific  performance, 

i.  826,  827 
restitution  of  conjugal  rights  specifically  enforced  in  Spiritual  Courts,  i.  58,  59, 

788,  789 
but  contract  to  many  not  specifically  enforced,  i.  788 
marriage  articles  specifically  decreed,  i.  850 
when  wife  may  sue  alone  in  Ecclesiastical  Court,  ii.  467 
indemnity  from  costs  of  action  by  wife,  iii.  129 
service  of  process  on  husband  when  sufficient,  iii.  263 
cannot  give  evidence  against  each  other,  iii.  810 

HYPOTHECATION, 

jurisdiction  of  Court  of  Admiralty  in  cases  of,  ii.  526,  627 

IDEM  SONANS,  iii.  171 

IDENTITY, 

pleaded,  bad  on  special  demurrer,  Mee  v.  Tomlmson,  4  Ad*  &  Ellis,  267 

IGNORANCE, 

when  it  affects  the  validity  of  contract  and  prevents  decree  of  performance,  i.  883 
staying  proceedings  on  ground  of,  iii.  628 

ILLEGAL  ARREST.    See  ArrtsU 

action  for,  when  affidavit  void,  iii.  517, 518 

ILLEGAL  DAMAGING, 

of  personal  properly  of  a  civil  or  criminal  nature,  i.  135 
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ILLEGAL  DETENTIONS,  i.  186 

ILLEGAL  IMPRISONMENT.    Sec  Imprisonment. 
compensation  for,  i.  49 

ILLEGAL  TAKINGS, 

of  personal  property,  i.  130 

IMITATIONS,  i.  721 

IMMATERIAL  ISSUE,  iii.  7C6 ;  5  Tyr.  316 

IMMATERIAL  OBJECTION.    See  Irregularitiet. 

when  or  not  advisable  to  take  advantage  of,  iii.  76,  77,  51 1,  n.  (d), 

IMMEDIATE  EXECUTION.    See  CertificaU.    FinalJudgment. 

certificate  for,  in  ejeetmeHt,  under  11  Geo.  4,  and  1  Will.  4,  c.  70,  s.  38,  iv.  26 

in  other  actions  under  1  W.  4,  c.  7,  s.  2,  id. 

new  trial  where  judge  certifies  for,  iv.  87 

form  of  postea  where  judge  certifies  for,  iv.  95 

the  like  of  judgment,  iv.  108.    See  Final  Judgment. 

IMPARLANCES, 

how  far  abolished,  iii.  90,  103,  700 
impliedly  so  in  all  personal  actions,  iii.  700 
otherwise  as  to  real  or  mixed  actions,  iii.  700, 701 
entry  of  suggestion  in  lieu  of,  iii.  700 

IMPLEMENTS  OF  HUSBANDRY, 
protections  respecting,  i.  94 
exempted  from  duty  on  insurance,  id. 

IMPOUNDING,  i.  668,  669.    See  tit.  Damage  Feasant, 

IMPRISONMENT.     See  False  Imprisonment,   Malicious  Arrest,    Prosecution,   Ha- 
beas Corpus, 

what,  i.  47,  48 

false,  defined,  i.  48 

when  may  escape  or  be  rescued,  or  break  prison,  i.  48,  49,  633  to  638 

danger  of,  and  expediency  of  issuing  habeas  corpus,  i.  638 

compensation  for,  when  case  or  trespass,  i.  49 

considered  bv  Lord  Holt  a  provocation  to  all  mankind,  and  therefore  third  persons 
may  interfere,  i.  615 

when  strangers  mav  interfere  to  prevent  unlawful,  id, 

when  lawful  to  resist,  i.  633  to  636 

when  not,  id, 

of  the  necessity  for  submitting  to  lawful  imprisonment,  i.  637 

the  imprudence  of  resistance,  i.  638 

of  habeas  corpus  to  relieve  from,  i.  684  to  695.    See  Habeas  Corpus, 
•    discharge  from,  upon  summary  application,  i.  694,  695 

IMPROPER  EVIDENCE.    See  New  Trial, 

new  trial,  when  granted  on  account  of  admission  of,  iv.  33  to  38 

IMPROVEMENTS, 
defined,  i.  174 
when  not  removable,  id. 

INABILITY  OF  VENDOR.    See  Vendor  and  Purchaser,    Specific  Performance, 

INADEQUACY  OF  PRICE, 

when  prevents  bill  for  specific  performance,  i.  838 

INADMISSIBLE  EVIDENCE, 

admission  of,  when  ground  for  new  trial,  i v.  33  to  38.    See  New  Trial, 

INANIMATE  MOVEABLE  PERSONAL  PROPERTY,  i.  89 

IN  BANC.    See  Court. 

jurisdiction  of  Court  of,  iii.  2, 3 
properly  consists  of  four  judges  or  barons,  iii.  3 
what  business  transacted  before,  id. 
practice  of  the  Court  in  banc.  iii.  4 
I.  In  general,  id. 
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IN  BAVC^(amtinued,) 

II*  What  acts  must  be  transacted  in  banc,  iii.  5 
number  of  judges,  &o.  of  each  Court,  id, 
varied  at  different  times,  id. 
prerogative  of  the  king  in  respect  of,  id. 
enactments  of  I  W.  4,  c  70,  s.  I,  respecting,  iu.  5, 6 
at  present  consists  of  five,  iii.  5 
though  four  only  can  sit  together,  id, 
provision  for  the  absence  ofeilher  chief  judge,  &c.  iii.  6 
prooeedings  valid  if  three  only  sit,  id, 
formerly  if  two  only  sat,  id. 
business  usually  transacted  before,  iii.  6,  7 
importance  of  having  a  full  Court,  id, 
of  the  judgment  being  given  seriatim,  id. 
reports  of  the  decision  of  the  Court,  iii.  7 
advantages  resulting  from,  iii.  7,  8 
formerly  Court  sat  out  of  term,  iii.  8 
though  judgment  pronounced  in  term,  iii.  9 
enactment  of  3  G.  4,  c.  102,  respecting,  id. 
repealed  by  1  G.  4,  c.  70,  a.  5,  id, 
judges  how  occupied  in  vacation,  id. 

III.  what  relationship  or  interest  precludes  judge  from  acting,  id. 
delicacy  observea  in  this  respect,  id. 

decision  of  privy  council  respecting,  iii.  10 
slightest  degree  of  interest  an  objection,  id, 

IV.  Consequences  of  judges  differing  in  opinion,  id, 
decision  depends  on  majority,  id. 

in  making  rules  the  three  chiefs  must  concur,  id. 
or  rules  cannot  be  made,  id. 
course  when  equally  divided,  id. 

V.  Limits  of  jurisdiction  of  judges,  iii.  11 

limited  by  statute  or  express  rules,  id. 

from  which  they  cannot  deviate,  id. 

unless  hf  consent  of  parties,  id, 

cannot  give  more  titne  than  practice  allows,  td. 

when  Court  in  banc  cannot  interfere,  iii.  20 

win  not  interfere  with  decision  of  a  single  judge  as  to  costs,  iii.  29,  31 

their  power  to  expedite  execution  alter  verdict,  id.  924 

INCAPACITY  OF  WITNESS, 

postponing  a  trial  on  account  of,  iii  826 

INCEST, 

nullity  of  marriage  on  account  of,  ii.  489 

proceedings  in  suit  on  account  of,  ii.  489 ;  iv.  140,  155 

INCIDENTS  OF  MARRIAGE,  i.  68 

INCLOSURES, 

from  waste  to  whom  belong,  i.  237,  238,  751,  752 
title  to  under  inclosure  act  confirmed,  i.  237,  note  (*),  329, 351,  365. 
incloeure  act,  in  effect  a  mode  of  conveyance  of  all  description  of  property,  i.  373 
compulsory  conveyances  under  inclosure  acts  and  similar  enactments,  canal  acts, 
railway  acts,  &c. 

INCOMPETENCY  OF  WITNESS, 

new  trial  on  ground  of,  when,  iv.  47.    See  New  Trial, 

INCONTINENCE, 

proceedings  against  clergymen  for,  iv.  140, 157 ;  ii.  475,  476 

INCORPOREAL  PROPERTY, 

titles  or  modes  of  acquiring  an  interest  in,  i.  272,  274 
civil  injuries  to,  in  general,  and  remedies,  i.  393  to  400 
criminal  injuries  to,  i.  412 

INCORPOREAL  REAL  PR0PE;R1T, 
defined,  and  qualities  of,  i.  203 
differs  in  what,  from  corporeal  and  personalty,  id. 
may  be  of  freehold  or  copyhold  tenures,  i.  232 
several  kinds  of,  i.  206  to  229 
VOL.  IV.  2  B 
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INCORPOREAL  REAL  PROPERTY— (cwittnued.) 
title  to  realty  under*  i.  291 
private  injuries  to,  i.  203 
public  injuries  to,  i.  412 

INCREASED  COSTS.    See  CetU. 
proceedings  to  obtain,  iv.  102 
affidavit  of,  id. 

INCROACHMENTS.    See  Inelomres. 

INCUMBRANCES  ON  LAND, 

deeds  to  charge  and  discbarge,  i.  328 

INDEBITATUS  COUNTS, 

general  regulation  respecting,  iii.  4d6 

INDECENT  EXPOSURE  OF  PERSON,  i,40 

INDEMNIFICATION, 
of  guarantees,  i.  129 
title  to  realty  under,  i.  291 

INDEMNITY. 

of  guarantees,  i.  129 

notice  to  party  indemnifying,  when  advisable,  i.  497,  n.  {x) 

form  of  notice,  i.  584 

tender  of,  when  and  how  to  be  made,  i.  505 

injunction  quia  timet,  i.  715 

how  performance  of  contract  to  indemnify  enforced,  i.  855 

of  nominal  plaintiff  from  costs,  iii.  127  to  130 

form  of  bond  to  indemnify,  iii.  128 

form  of  letter  to  accompany  bond,  id, 

to  husband  from  costs  when  separated  from  wife,  Iti*  129 

INDEMNITY  ACTS. 

curing  neglect  to  stamp  articles  of  clerkahip,  il.  10  a,  11  n 

INDICTMENT, 

times  for  prosecution  of,  i.  784 

when  preferable  to  indict  for  injury  to  person,  i.  41 

when  should  show  chattel  unfinished,  i.  85,  86 

dead,  i.  86 
original  jurisdiction  of  King's  Bench  by,  ii.  362,  363 
removal  of,  from  inferior  Courts,  ii.  368 

INDORSEMENT.     See  Mesne  Process.     Capias. 
on  writs  of,  iii.  72,  206  to  216,  310,  344 
irregularities  in,  iii.  74,  75.    See  Irregularities. 
forms  of.  iii.  207, 208,  257 
not  to  arrest  a  particular  defendant,  iii.  208 
of  name  and  abode  of  plaintiff's  attorney,  iii.  152,  208, 312 
of  plaintiff's  abode  when  do  attorney,  iii.  208 
formsof,  iii.  209.  257,258 
of  writ  issued  by  plaintiff,  iii.  211 
form  of,  id. 

of  amount  of  debt  and  costs,  iii.  160,  208,  212, 312 
form  of,  iii.  212 

of  abode,  &c.  of  defendant  not  necessary  in  bailable  process,  iii.  215 
on  writ  of  distringas,  iii*  310.    See  Distringas. 
on  writ  of  capias,  iii. 206  to  216,  344  to  346.    See  Capias. 
on  writ  of  summons,  iii.  257.    See  Summons. 

of  name  and  abode  of  plaioti6r8  attorney,  iii.  208,  257 

of  agent  and  attorney,  iii.  209,  257 

when  plaintiff  sues  in  person,  iii.  211,  257 

of  amount  of  debt  and  costs,  iii.  212, 257 

formsof,iii.211,  257,  258 
of  day  of  service  of  copy  of  writ,  iii.  271 

form  of,  id, 
on  writ  of  summons  of  non  est  inventus,  id* 

return  of,  iii.  272 
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INDULGENCE,    See  Giving  Tim.   laeKst. 
whan  luiety  discharged  bjr.  i*  129 
coDseqaences  of  grantiug,  iii.  365 

INFANTICIDE, 

proof  requisite  to  establish  crime  of,  it  34 

INFANTS, 

civil  and  criminal  liabilities  of,  i.  6,  ii.  152 

cruelty  to,  i.  34 

starving  of,  indictable,  i.  34, 35 

carnal  knowledge  of  female,  i,  40 

abduction  of«  id, 

parol  demurrer  by,  abolished,  i.  69 

Suardian  may  obtain  custody  of,  by  petition,  without  habeaSf  i.  690,  788 
emaud  of  ^oods  obtained  by,  i.  582 
operation  of  statute  of  limitations  in  cases  of  infancy,  i.  746,  761 
laches  of  executor  when  afibets  infant  in  equity,  i.  776 
when  of  full  a^e,  or  when  infancy  determines,  i«  766 
suits  for  legaaes,  i.  816 
now  when  limited  to  twenty  years  by  3  &  4  Wm.  4,  c.  27,  s.  40.  .i.  736, 737,  in 

note,  776 
infancy  of  either  party  ground  for  refusing  specific  performance,  i.  825 
inability  to  contract  as  respects  suits  for  sp<)cific  performance,  id, 
cannot  consent  to  a  reference,  ii.  77 
is  subject  to  summary  information  and  conviction,  ii.  152 
jurisdiction  of  Courts  of  Equity  over  interflsts  of.  ii.  421 
appearance  by,  iii.  288 
must  be  by  guardian,  td. 
not  by  attorney,  id, 
form  of  appearance  by  guardian,  id. 

INFANT  PLAINTIFF, 

proceedings  in  name  of,  iii.  117 
rule  Hil.  T.  2  W.  4,  respecting,  id, 
retainer  by,  itU 

INFERIOR  COURTS  AND  JUDGE?  THEREOF.    See  Mandamus. 

fnandamus  lies  to  compel  justices  of  the  peace  and  other  ministerial  officers  to  per- 
form duties,  i.  795 
writ  issues  to  compel  justices  to  give  judgment  on  an  iqformation  of  seizure,  id, 
to  hear  an  application  of  journeymen  millers  to  malie  a  rate,  id. 
or  hear  any  other  matter  required  by  statute  to  hear,  id, 
to  hear  complaint  respecting  non-payment  of  a  church  rate,  id. 
to  sheriff  to  compel  hira  to  enter  plamt  in  replevin,  id, 
to  justices  to  male  compensation  to  sheriff  in  lieu  of  abolished  gaol  fees,  i.  796 
to  commissioners  of  bankrupt  to  issue  their  warrant  for  further  examination,  id, 
to  arbitrators  under  canal  act  to  appoint  umpirei  id, 
to  a  visitor  to  hear  an  appeal  and  give  judgment*  id* 
to  compel  inferior  Court  to  give  judgment,  id, 
but  not  to  grant  a  new  trial  unless  former  one  a  nullity,  id. 
to  a  canal  companv  in  a  local  act  to  assess  value  of  land  taken  by  them,  id, 
but  not  unless  application  made  in  reasonable  time,  id, 
may  be  issued  to  compel  justices  to  allow  expenses  sustained  by  appellant 

parish,  id. 
also  lies  to  compel  warden  of  a  ooll^g^  to  afl^x  corporate  seal  to  an  answer 

in  Chancery,  id, 
but  will  not  be  granted  upleM  acl  required  to  be  done  clearly  within  the  act,  or 

duty  to  be  penormed,  id, 
nor  to  perform  act  subjectiDg  jviUc^  U^  an  actioui  id« 
nor  to  dismiss  an  appeal,  id, 
or  to  rehear  an  appeal  after  judgment  at  sessions,  id, 
would  be  otherwise  if  no  judgment  given,  id. 
nor  to  compel  justices  to  come  to  a  particular  prescribed  decision,  id. 
but  lies  when  justices  at  sessions  decided  they  had  no  jurisdiction  when  they  had, 

and  so  dismissed  the  appeal,  id, 
will  not  issue  to  compel  toe  rehearing  of  an  appeal,  id. 
will  not  lie  to  review  a  decision  on  ground  that  a  wrong  decision  had  been  come 

to,  i.  797 
nor  if  a  party  had  omitted  to  give  any  notice  of  appeal,  id, 

2b2 


372  GENERAL  INDEX  OF 

INFERIOR  COURTS  AND  JUDGES  THEREOF— (wMtinwerfO 

will  not  lie  to  compel  jastices  to  proceed  upon  an  order  of  removal  which  they  had 
previously  by  oraer  suspended,  i.  797 

nor  to  proceed  where  they  legally  could  not  do  so,  id, 

nor  to  regulate  the  practice  of  the  quarter  sessions,  id. 

unless  it  manifestly  appear  wron^^  or  unjust,  id, 

nor  to  compel  a  bishop  to  state  his  reasons  for  refusing  to  admit  a  party  as  deputy 
register,  id. 

nor  to  compel  mayor  of  a  town  corporate  to  propose  a  resolution  for  repealing  cer- 
tain bye-laws,  id. 

when  justices  have  discretionary  power.  Court  of  K.  B.  will  not  interfere,  id. 

no  wnt  of  error  from,  returnable  m  C.  P.  ii.  338 

i'urisdiction  of  superior  Courts  on  appeal  from,  ii,  312,  350,  351 
low  controlled,  ii.  312, 350 
when  aided,  ii.  350, 353 
appeal  from  decisions  of,  ii.  312,  350,  351 
removal  of  indictmento  from,  368,  388.  396 
of  judgments  by  writ  of  error,  ii.  374,  388,  396 
practice  of,  how  ascertained,  iii.  83 
when  may  grant  new  trial,  iv.  82 

INFORMATION.     See  Juttiees  of  th^  Peace.     Criminal  Jnformatioii.     Summary 
Proceedings. 

within  what  time  it  must  be  exhibited,  ii.  147 

provisions  of  different  statutes,  id, 

month,  how  to  be  construed,  id. 

wlien  the  first  day  to  be  included,  ii.  147, 148 

decisions  in  this  respect  contradictory,  ii.  148 

who  to  prosecute  inrormation,  ii.  149 

requisites  to  be  observed,  ii.  150, 151 

against  whom,  ii.  151 

in  general  before  one  justice,  ii.  154 

form  and  strictness  required  in  general,  iL  155 

form  of,  ii.  156, 171,  172 

substance  of,  varies  according  to  nature  of  complaint,  ii.  157 

defects  in,  when  aided,  ii.  158 

may  be  sustained  in  part,  though  bad  as  to  residue,  id, 

surplusage,  when  it  will  not  prejudice,  ii.  158 

when  it  must  be  in  writing,  id. 

when  on  oath,  ii.  159 

unnecessanr,  if  statute  does  not  require  it  to  be  so,  id. 

though  addition  will  not  prejudice,  id. 

must  be  in  name  of  proper  complainant,  &c.  ii.  160 
Statement  therein,  of  time  of  exhibiting  the  same,  ii.  161 

of  place  of  exhibiting  same,  id, 

what  statements  necessary,  ii.  162 

must  be  made  accurately,  id. 

or  conviction  would  be  void,  id. 

the  time  of  committing  offence,  id. 

advisable  to  state  real  day,  id. 

place  of  committing  offence,  ii.  163 

when  local  description  essential,  id. 

when  not,  id. 
Description  of  offence,  ii.  164 

the  requisite  particularity,  id. 

when  not  merely  in  words  of  statute,  ii.  165 

should  be  as  extensive  as  facts  will  admit,  id. 

must  state  offence  substantially  against  statute,  ii.  168 

must  be  positive,  ii.  166 

when  particular  words,  n&  wilfully,  &c.  essential,  id. 

and  not  argumentative,  id. 

nor  in  the  alternative,  id. 

when  must  negative  exceptions  or  exemptions,  ii.  166  to  168 
how  should  conclude,  ii.  168, 169 
may  contain  several  counts,  ii.  169 

Srayer  that  offender  may  be  summoned,  ii.  170 
efects  in,  how  aided,  id. 
Several  forms  of,  ii.  170,  171, 172.    See  Forms. 
duty  of  justice  to  receive  information,  &c.  ii.  173 
he  must  correctly  produce  and  return  the  original  information,  ii.  185 
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INFORMATION— (contintMd.) 

should  be  read  to  defendant  if  in  writing,  ii.  185 

or  substance  stated  to  him,  id, 

right  of  third  persons  to  be  present  on  hearing  of,  ii.  187 

mode  of  taking  the  evidence,  ii.  189 

of  hearing  the  defence,  ii.  191 

justices  may  postpone  the  decision,  ii.  192 

cannot  enforce  attendance  of  witness,  ii.  181 

provisions  of  1  &  2  W.  4,  c.  32,  in  this  respect  omitted  in  other  acts,  id. 

recital  of,  in  conviction,  ii.  198 

usuaUy  in  the  past  tense,  id, 

INFORMER.    See  Jutticei  of  the  Peace. 

in  general  not  liable  if  acting  bond  fide,  ii.  227 
I  otherwise  if  proceeding  from  malice,  id, 

not  liable  for  errors  of  justice,  ii.  228 

INFRA  DIGNITATEM, 

application  of  rule  in  Equity,  i.  8t3 

INHABITANT,  1  Nev.  &  P.  314 

INHERITANCE,  i.  245.    See  Fee  Simple,    EstaU. 
amendment  of  the  law  of,  i.  278  a,  b,  c 
how  and  by  what  words  created,  i.  247 
estate  of,  i.  248 

freehold  of,  right  to  vote  for  members  of  parliament,  in  respect  of,  i.  262 
copyholds  of,  right  to  vote  for  members  of  parliament,  in  respect  of,  i.  263 

INITIALS, 

suing  defendant  by,  ill.  165, 166 
when  plaintiff  may  declare  by,  iii.  460 
statutory  enactment  respecting,  id» 

INJUNCTION,  PREVENTIVE  REMEDY  BY.    See  faWy  post,  Specific  Perfona- 

ance.     Chancery,  Court  if .     Equity » 
in  general,  i.  696  to  734.    See  cb.  viii« 
any  bill  for  injunction  to  be  framed  with  due  candour,  i.  700 
a$  affecU  the  penon,  i.  701  to  704 
not  granted  to  restrain  a  libel,  unless  on  grounds  of  copyright,  i.  697,  ch.  viii 

Chit.  £q.  Dig.  655 
alitor  if  libel  relate  to  pending  proceedings,  id,  ibid,  i.  698 
but  unnecessary  scandal  might  be  struck  out,  i.  41 
to  control  parents,  i.  64 
oi  affeeti  personal  property,  i.  704  to  721 
to  restrain  piracv  of  copyright,  i.  139,  140,  ch.  viii. 

to  prevent  oreach  of  contract  on  sale  of  a  business,  i.  141  n.(s},  71 2, 713,  ch.viii. 
to  prevent  ships  sailing,  id. 
to  prevent  opposition  coach  running,  i.  141 
to  prevent  other  breaches  of  contract,  id. 
a$  affectt  real  property  t  i.  721  to  731 
breaches  of  contracu  relating  to,  i.  713,  714,  ch.  viii. 
to  prevent  wasteful  trespasses,  i.  375 
to  quiet  possession,  id, 
to  prevent  waste,  i.  391,  ch.  viii. 
to  prevent  nuiaances,  i.  395 
to  prevent  actions  or  proceedings  at  law,  id, 
bills  for  injunction,  ii.  427 
or  setting  up  outstanding  term,  ii.  417 
or  other  legal  but  unjust  defences,  id, 
when  Equity  side  of  Exchequer  the  preferable  Court,  ii.  452 
deliveij  of  declaration  after,  iii.  446 
general  points,  i.  44,  64,  139  to  141, 375,  391,  395 
'  extensive  jurisdiction  in  Court  of  Equity  by,  i.  695  to  734 ;  ii.  414 

granted  in  general  to  prevent  irreparable  injury,  i.  696 
should  be  cautiously  granted,  and  why,  i.  697 
in  effect  an  injunction  may  operate  as  a  decree  of  specific  performance  and  in* 

stances,  i.  862 
general  outline  of  cases  when  Court  interferes,  i.  696 
no  injunction  directly  to  prevent  crime  or  libel,  i.  697 
but  collaterally  Court  of  Equity  notices  crimes,  id,  to  ^99 


374  GENERAL  INDEIL  OP 

INJUNCTION,  PREVENTIVE  REMEDY  BY -^continued.) 
the  practice  in  obtaining  injunction,  i.  700 
bill  and  prayer,  id, 
filing  bill,  id, 
affidavits,  id, 

motion  ex  parte  in  term  time  for  injunction,  id. 
in  vacation  in  case  of  waste,  i.  723,  734 

petition,  affidavit,  and  motion  in  case  of  waste  in  vacation,  i.  700 
pending  proceedings  at  law  do  not  prejudice,  i.  701 
effect  of  injunction  and  proceedings  for  contempt,  id. 
particular  cases  in  which  Courts  of  Equity  will  ia  general  grant  dr  refuse,  id, 
I,  As  respects  the  Perton,  id. 
1.  Absolute  rights,  i.  70t 
$.  Relative  rights,  id. 

between  parent  and  child,  id. 
between  guardian  and  ward,  i.  70t,  703 
II.  Relating  to  Personal  Property,  i,  704  to  7S1 

1.  Against  partners,  i.704 

2.  Against  agents  or  attomies,  i.  705 

3.  To  restrain  negotiation  of  bills,  &c.  i.  706 

considerations  before  applying  for,  i.  709 ;  and  see  Bryant  v.  Butk, 
4  Russ.  R.  1 

4.  To  deliver  up  deeds,  i.  709 

5.  To  compel  delivery  of  a  proper  secority,  i.710 

6.  To  prevent  breaches  of  contract,  i.  71 1  to  714,  note  (  s) 

7.  To  prevent  breaches  of  confidence,  &c.  i.  714 

8.  To  prevent  improper  payments,  sales,  &c.  i.  tl5 

9.  Quia  timet  to  prevent  loss  or  inconvenience,  id, 

10.  To  prevent  waste  by  executor  or  administrator,  i.  716 

who  must  be  the  parties^  id, 

11.  To  prevent  sailing,  Uc,  of  ships,  i.  717 

12.  To  prevent  piracy  of  copyright,  i.  718   139,  141 

dramatic  performances,  i.  7 19 
printing  of  verbal  lectures,  id. 
to  restrain  other  imitations,  i.  721 
ill.  Relating  to  Real  Property,  i.  7«1  to  731 
will  be  granted, 

1.  To  preserve  boundaries,  i.  722 

2.  To  prevent  wasteful  trespass,  i.  722,  375 

to  prevent  disturbance  of  a  franchise,  i.  724 

3.  To  compel  performance  of  lawful  works  in  the  least  injurious  man- 

ner, i.  725 

4.  To  quiet  possession  and  bills  of  peace,  i.  726,  375 

5.  To  prevent  waste,  i.  726,  391 

6.  To  prevent  nuisances,  i.  727 

1.  Private,  i.  727,  395 

2.  Public,  i.  729,  395 

IV.  Injunctions  relating  to  Suits,  i.  731 

1.  Staying  proceedings  in  other  Courts,  id, 

2.  Bills  and  writs  of  ne  exeat,  id, 

form  of  writ,  i.  733 

3.  Bills  to  perpetuate  testimony,  id. 

INJURIES,  i.  8.    See  RemedUs. 

in  genera],  public  or  private,  i.  8  to  15 

circumstances  essential  to  consider,  i.  9  (0  15 

to  persons,  i.  32  to  83 

to  personal  property  in  general,  i.  84  to  144 

in  particular,  i.  130  to  144 

to  real  property  in  general,  i.  144  to  413 

in  particular,  i.  373  to  413 

for  not  repairing  fences,  i.  382 

to  rights  in  remainder,  reversion,  5cc.,  and  of  landlords,  &lc.  i.  385 

to  incorporeal  real  property,  i.  393 

to  ancient  lights,  i.  394 

to  pews,  id. 

to  commons,  id, 

to  ways,  i.  397 

to  watercourses,  i.  398 

by  disturbance  of  patronage  in  an  advowson,  id. 
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INJURIES— (conriniied.) 
to  rights  of  tithes,  i.  398 

precaotioDs  to  preveiit,  bofors  inception  of,  i.  435  to  561 
preliminary  steps  before  actual  hostilities,  i.  561,  585 
remedies  for,  without  legal  assistance,  i.  565  to  669 

by  legal  assistance  to  prevent,  i.  669  to  736 
by  legal  assistance  tpecijically  to  remedy,  i.  787  to  871 
prohibition  from  K.  B.  to  prevent,  ii.  3i)8 

INNOCENT  CONVEYANCE, 
what,  i.  X43,  <44 

INNUENDOES, 

stating  words  spoken  withoat,  in  brief,  iii.  849 

INQUIRY,  WRIT  OF.    See  Writ  rf  Inquiry. 
waiving  objection  to,  iii.  5tl 

INROLMENT  OF  ARTICLES  OF  CLERKSHIP, 
when  must  be  made,  ii.  10  c,  11  m 
consequences  of  neglect,  id. 
of  admission,  ii.  14  a 

INROLMENT  OF  DEEDS, 
when  requisite,  i.  305 

INSANITY, 

jurisdiction  of  Chancellor  in  cases  of,  ii.  4«6  .  ,  ,  «  mi-     ^«o 

when  it  prevenU  proceedings  on  warrant  of  attorney,  9  Adol.  &  EiUs,  458 

INSOLVENCY, 

of  intended  lessee  when  no  decree  of  specific  performance,  i.  844 
title  to  personalty  under  insolvent  acts,  i.  108 

INSOLVENT  ACT, 

proceedings  for  compensation,  i.  872 

statutes  7  Geo.  4,  c.  57 ;  1  Wm.  4,  c.  38 

title  to  personalty  under,  i.  108 

to  realty  under,  i.  291 

deeds  in  fraud  of,  i.  333 

vexatious  defence  under,  iii.  79  ... 

discharge  under,  no  ground  to  set  aside  procecdmgs  to  outlawry,  xu.  40d 

INSOLVENT  DEBTOR, 

judge  at  chambers  cannot  order  relief  to,  iii.  24 

INSPECTION, 
deeds  oC  ii*  80 

INSPECTION  OF  COURT  ROLLS,  i.  810,  811,798 

INSPECTION  OF  DOCUMENTS.    See  Declaration, 
how  to  enforce,  iii.  433,  6'iO 
formerly  bill  of  discovery  reqoisite,  iii.  433 
sometimes  is  so  now,  id. 
now  enforced  by  order  of  a  judge,  id, 
requisites  to  be  observed  b«ore  applying,  iii.  434 
affidavit  to  ground  application  on,  id. 
requbites  and  form  of  affidavit,  id. 
to  whom  to  be  made,  iii.  435 
costs  of  application,  id. 

INSPECTION  OF  ^ARRANT, 

when  demand  of,  should  be  made,  ii.  61,  62 
when  unnecessary,  ii.  62 

INSPECTION  OP  WRIT, 

important  to  demand,  iii.  274,  434 

INSTALMENT,  ^^  u.u     •  •  no  a, 

judge  at  chambers  cannot  order  payment  «rf  debt  by,  ui.  2»,  3i 
terms  of  cognovit  when  debt  payable  by,  iii.  666,  66/ 


376 


376  GENERAL  INDEX  OF 

INSTALMENT— («m*/ni/«i.) 
fonnB  of,  iii.  667 
bond  or  warrant  of  attorney  payable  by,  i.  113, 113,  ISO 

INSTANCE  COURT,  ii.  508.    See  Admiralty,  Ci>un  of. 

INSTANTER, 

meaniog  of  term,  iii.  1 12 

INSTRUCTIONS, 
to  sue, 

attention  in  obtaining  requisite,  iii.  117  to  121 

should  be  full  and  accurate,  iii.  117,  120 

and  at  earliest  stage  of  proceedings,  iii.  117 

doty  of  attorney  in  this  respecc,  iti.  118  to  120 

consequences  of  neglect,  iii.  118 

fee  allowed  for,  iii  119 

form  of  instructions  to  sue,  iii.  120  to  123 
for  declaration, 

duty  of  attorney  to  obtain,  iii.  429 

should  be  full,  and  in  writing,  iii.  117,  125,  429,  430,  432 
to  defend, 

suggested  questions  in  order  to  obtain,  iii.  124 
for  plea,  iii.  695 
for  replication,  iii.  741 
to  witness,  iii.  843 

when  or  not  proper  to  give,  id. 

INSURANCE, 

averment  of  interest  in  policies  of,  iii.  724 
notice  of  abandonment  of,  i.  505 

INTEGRITY, 

when  attorney  guilty  of  want  of,  Court  will  summarily  interfere,  ii.  33 
although  no  suit,  &c.  pending,  id, 

INTELLIGENCE, 

degree  of,  in  a  witness,  7  Car.  &  P.  320 

INTENT, 

rule  of  constraction  in  a  devise,  i.  363 

INTEREST, 

when  recoverable,  iii.  920  \ 

improvement  in  the  law  respecting,  i.  98 

provisions  of  3  &  4  Wm.  4,  c.  42,  id, 

when  to  be  stipulated  for,  i.  122 

ou  bills  or  notes  due  within  three  months,  more  than  5^  per  cent,  may  be  taken, 

i.  126 
when  now  recoverable,  if  written  demand  of,  i.  98;  iii.  920 
when  to  be  paid  or  not  bv  purchaser  or  auctioneer,  i.  865  to  868 
at  rate  of  41,  per  cent,  when,  i.  867,  868 

enactments  relating  to  in  3  &  4  Wm.  4,  c.  42,  s.  28,  i.  498,  499 
form  of  written  demand  of  interest  according  to  such  statute,  id, ',  ii.  57 
demand  of,  when  to  be  in  writing,  ii.  57 
of  witness,  when  ground  for  new  trial,  iv.  47.    See  New  Trial, 

INTERESTED  PARTY, 

when  judge  precluded  from  acting,  iii.  9 
objection  to  witness  for  being,  iii.  810  to  812 

removing  objection,  iii.  842 
of  juror  on  account  of,  iii.  795  *^ 

INTERESTS.    SeeEttate, 

distinction  between  and  mere  license,  i.  240,  241 

quantities  of,  enumerated,  and  in  what  property  they  may  be  created,  i.  241, 

272  to  274 
distinction  between  freehold  and  leasehold  interest,  i.  244 
of  inheritance,  in  what  things,  i.  245 

by  what  words  created,  i.  247 
in  fee,  L  245 


ALL  THE  SEVEN  PARTS.  377 

INTERESTS— (contiiMied.) 
in  tail,  i.  S46 

by  what  words  created,  i.  S51 
for  life,  246 

by  what  words  created,  i.  251 
for  years,  i.  247 

how  created,  i.  S52 
how  aad  by  what  words  created,  i.  247 
from  year  to  year,  by  what  words  created,  i.  254 
the  several  incidents  of  these  different  degrees  of,  i*  258 
right  of  voting  for  members  of  parliament  in  respect  of,  i.  262  to  264 
acquired  by  priority  of  possession  or  long  enjoyment,  i.  273 
descent,  i.  276 
purchase,  i.  279 

innocent  conveyance,  what,  i*  24S,  244,  287  note  (r) 
in  real  property,  i.  238 

distinctions  between,  and  mere  authority  over,  i.  239 
extent  of,  in  estate  devised,  whether  legal  or  equitable,  i.  354 

INTERLOCUTORY  COSTS.    See  CMt.    IrregularUies. 

allowance  of  in  general,  discretionary  in  Court  or  judge,  iii.  29,  597  to  601 

in  some  cases  imperative,  iii.  597 

how  discretion  of  Court  exercised,  ii).  597,  598 

in  rules  nisi,  should  be  expressly  prayed,  iii.  598 

or  Court  cannot  grant,  id, 

if  not  prayed.  Court  sometimes  will  discharge  same  without  costs,  iii.  598,  599 

when  costs  in  the  cause,  id. 

when  or  not  prudent  to  pay  costs,  id, 

general  regulation  respecting,  iii.  599 

allowance  of,  when  subject  subsequent  to  judgment,  &c.  id. 

when  application  fails  on  technical  objection,  iii.  600 

or  on  doubtful  or  material  point  of  practice,  id. 

if  Court  adjudicate  upon  questbn  of  costs,  subject  cannot  be  again  discussed,  id, 

when  considered  special  damages  in  action  for  false  imprisonment,  iii.  80,  81,  601 

notice  and  appointment  to  tox,  iii.  602 

general  regulations  respecting,  id, 
roaster's  allocatur  of,  id. 
enforcing  payment  of,  by  attachment,  id, 

order  for  payment  of,  must  be  absolute,  id. 

and  not  conditional,  id. 

judge's  order  for,  must  be  made  a  rule  of  Court  before  attachment  moved 
for,  id,  603 

the  like  as  to  master's  allocator,  id. 
personal  service  of  rule  and  master's  allocator  requisite,  id,  604 
personal  demand  of,  requisite  before  attachment,  iii.  604,  605 
affidavit  of  »ervice  and  instruction  and  rule  for  attachment,  iii.  606 

rule  when  nisi  onl}-,  id, 

when  absolute  in  first  instance,  id. 
execution  of  attachment  for,  iii.  607 
when  or  not  recoverable  by  action,  id. 
when  may  be  set-off,  id, 

INTERMIXTURE, 

when  owner  may  take  the  whole,  i.  642 

INTERPLEADER  ACT, 
bill  of,  adverted  to,  i.  731 

statute  1  &  2  W.  4,  c.  58,  allowing  summary  motion  to  the  Court,  ii.  343,  344 
jurisdiction  of  King's  Bench  under,  ii.  341  to  346 
operation  of  act,  id. 
as  regards  sheriffs,  id, 
in  other  cases,  ii.  343  to  346 

jurisdiction  of  Courts  of  Equity  independently  of  statute,  ii.  417 
where  judge  may  refer  matter  to  full  Court,  iii.  16 
application  of  sheriff  for  relief  under,  iii.  21,  28 
order  of  a  judge  under,  when  final,  iii.  34,  35 
proceedings  under,  iii.  620  to  627 
to  what  actions  statute  applies,  iii,  621 
application  for  relief  by,  iii.  620 
in  equity,  ii.  417  to  420 
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INTERPLEADER  ACT— (coniiniwd.) 

at  law,  ii.  341  to  347 

act  stated,  and  decisions  under  same,  id, 
who  maj  apply  for  relief  bv,  iii.  620,  621 
substance  uf  first  section  of  Interpleader  Act,  iii.  621 

onlj  extends  to  nnmed  actions,  id, 
to  whom  application  to  be  made,  iii.  621, 622 

when  may  be  before  a  single  judge,  ia.6tt 

when  to  the  fall  Court,  id. 
time  of  application,  iii.  623 

matt  be  made  at  earliest  opportiinky,  id, 
and  before  proceedings,  id, 
delay  in,  when  or  not  excused,  id, 

must  be  a  known  claimant  and  actual  claim,  iii.  623 

when  sheriff  may  applv  to  enUrge  time  of  rtturaing  writ,u(. 
when  sheriff  relieved  by,  to.  624 
when  not,  id, 

affidavit,  motion,  and  proceedings  for,  iik  625 
when  third  party,  claim  barred  and  held  to  pay  costs,  id. 
when  issue  to  be  directed,  id, 
proceedings  tlioreon,  liow  differ  from  other  triaii,  Pooley  t.  Godwin^  5  Kev.  6c 

Man.  4^16,  iii.  625 
when  costs  payable,  and  to  whom,  lit.  625  to  62T 
of  bills  of  interpleader  in  equity,  ii.  417  to  420;  Iii.  627 

INTERROGATORIES, 

examination  of  witnesses  on,  ii.  346,  421 ;  iii.  816 
power  formerly  only  in  Court  of  Equity,  li.  346 
now  extended  to  Courts  of  Law,  id, 
enactments  respecting,  id, 
decisions  thereon,  td<;  iii.  816 
in  Ecclesiastical  Courts,  iv.  166 

INTERRUPTION, 

of  uses,  consequence  of,  i.  283,  757 

INTERVENTION,  RIGHT  OF, 

by  third  party,  in  Ecclesiastical  suits,  ii.  492 

the  like,  in  Mayor's  Court,  id,  note  (y) 

but  unknown  in  Courts  of  Law  and  Equity,  id, 

INTESTATE, 

form  of  letters  of  administration  to  widow  of,  ii.501 

INTOXICATION, 

when  a  ground  for  ircfiiiing  specific  performance,  i.  827 

INTRICATE  ACCOUNTS, 

in  actions  upon,  when  proper  to  refer,  li.75 

INVENTORY, 

of  goods,  &c.,  advisable  in  transfer  of  property,  i.  106 
though  not  absolutely  necessary,  id,  460  to  462 

by  executor  or  administrator  of  deceased's  effects,  proceedings  to  compel  delivery 
of,  i.  517  to  519;  ii.  502 ;  iv.  139 

IRELAND, 

when  not  deemed  to  be  beyond  seas,  i.  736  (b),  769 
writ  of  error  or  appeal  from,  to  House  of  Lords,  ii.  595 
except  from  Instance  Court  of  Admiralty,  ii.  596 
then  to  Judicial  Committee  of  Privy  Conncll,  id, 

IRREGULARITIES, 

Jurisdiction  of  Practice  Court  over,  iii.  11  to  18.    See  PrmcHee  Ceuri. 

of  a  single  judge  at  cbambert,  iiu  19  to  35*    See  Chamben, 
judge  no  discretion,  if  from  form  prescribed  by  statote,  iii.  31, 68 

otherwise  if  fivro  rule  of  Court,  iSi.  51 

amendment  of,  in  bailable  capias,  iii.  69»  7U 

what  deemed  such,  iii.  21,  73 

in  form  of  writ,  iii.  195,  237,  275 
proceedings  on  part  of  defendant  to  set  aside  proceedings  lor,  iii.  368 
attorney,  when  liable  for  not  taking  advantage  of,  il.  33 
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IRREGULARITIES— (contmu«d.) 

I.  Of  Jrregularitiei,  NuUitie$,  and  Ncn-tbtervance  of  mere  direetary  Hegulaiiinu, 
^c.  iii.  509  to  534 

1.  Of  these  in  general,  Hi.  509 

may  arise  in  every  stage  of  an  action,  iii.  5lO 

2.  When  objecdonable,  to  take  adnoitage  thereof,  iii.  276,  510  to  512 

when  proper  to  do  so«  iii.  5ii 

3.  Time  of  application  in  respect' of,  i.  7d5;  iii.  85,  S37,  512 

must  be  as  early  as  possible,  1.  785 ;  iU.  512, 76,  226,  237,  275 

before  a  subsequent  step  in  the  cause  taken,  ill.  512,  5x3 

general  regulations  respecting,  id. 

decisions  as  to  setting  aside  process,  iii.  226  to  233,  244 

as  to  objections  on  wnt  of  summons,  iii.  275,  276,  514 

as  to  affidavits,  iii.  340,  514 

course  when  irregularity  occurft  in  vacation,  til.  227,  237,  238,  514 

what  deemed  reasonable  time,  iii.  227, 514 

all  objections  must  be  taken  at  once,  iii.  515 

unless  of  a  difiereiit  nature,  id. 

summary  of  times  of  objecting,  iii.  227,  238,  368,  51 5 

chronological  enumeration  of  the  principal  irregularities,  iii.  515  to 

522 
time  of  obiecling  to  same,  id, 

4.  Distinction  between  irregularities  and  nullities,  iii.  75,  226,  229,  275, 

311,722  to  525 
when  nullities  may  be  taken  advantage  of,  iii.  522  to  524 
what  deemed  nullities,  iii.  523 
when  may  be  waived,  iii.  524,  525 

5.  Of  nullities,  and  sudden  advantages  taken  thereof,  iii.  525 

when  or  not  may  be  justifiably  taken,  iii.  526 

propriety  of  obtaining  leave  to  treat  proceedings  as  a  nuUity,  id, 

6.  When  Court  will  exmero  motu  object,  iii.  527 

instances  of  objecting,  id, 

7.  Of  deviations  f^om  directory  rules,  id. 

8.  Of  notices  of  irregularities,  iii.  527  to  531 

sometimes  necessary  to  give,  iii.  527 
propriety  of  giving,  considered,  iii.  528 
costs  influenced  by,  iii.  528  to  531 
form  of  letter  intimating  irregularity,  iii.  529 
the  like,  where  defendant  in  custody,  id, 

9.  Notice  of  motion,  and  consequences  of  omission,  iii.  531 

must  be  served  two  days  before  moving,  id, 

or  no  stay  of  proceedings  granted,  id, 

of  obtaining  rule  nisi  with  stay  of  proceedings,  iii.  532 

distinction  between  rules  obtamed  by  plaintitTand  defendant,  id, 

effect  of,  when  obtained  by  plaintiff,  id. 

utility  of  notice  of  applications  in  other  cases,  iii.  533 

10.  Of  opponent's  notice,  and  proceedings  thereon,  id, 

offering  to  amend  on  payment  of  costs,  iii.  533,  534 
form  of  written  offer  to  amend,  iii.  534 

11.  Notice  of  motion  for  a  criminal  information,  &c.  id, 

II.  Affidavits  in  support  of  or  agaUut  Application  for,  iii.  535 

1.  When  or  not  necessary,  iii.  36,  37,  535  to  537.    See  Affidavits, 

general  regulations  respecting,  iii.  536,  537 
8.  By  whom  to  be  made,  iii.  537 

3.  Title  of  Court,  iii.  532,  537 

4.  Title  of  causes,  iii.  533, 538 

5.  Addition  of  deponent,  iii.  333, 539 

6.  The  commencement,  iii.  540 

7.  The  body  or  snbstaooe,  uf. 

8.  Deponent's  signature  to,  iii.  545 

9.  Betore  whom  sworn,  iii.  22,  23,  545 

10.  Of  the  jurat,  iii.  339,  546 

11.  At  what  time  must  be  sworn,  produced,  and  filed,  iii.  546,  547 

12.  Documents  to  be  annexed  to  and  exhibited  with  affidavit,  iii.  548 

13.  If  previously  used,  when  to  be  resworn,  iii.  549 

14.  Consequences,  if  not  sufficient  in  first  instance,  id, 

15.  When  amendment  in,  permitted,  iii.  550 

or  supplemental  one  received,  id, 
16i  When  or  not  objection  %^  waived,  id. 
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IRREGULARITIES—Ccoitttnucii.) 

17.  Of  deliTeriog  copies  to  opponent,  iii.  551 

18.  Of  opponent  taking  office  copies,  id. 

19.  Affidavits  in  answer  to  summons,  &c.  iii.55t 

20.  Time  of  swearing  same,  iii.  553 

31.  If  defective  merely  in  form,  maybe  amended,  iii.  554 
IIL  Summons  and  Judged*  Order,  in  eates  of,  iii.  id,  to  569 

1.  Of  summary  applications  in  general,  iii.  554 

2.  When  a  summons  proper,  iii.  555 

3.  Before  wbat  judge,  iii.  556 

4.  Summons  during  vacation,  iii.  557 

5.  When  to  be  supported  by  affidavit,  id. 

6.  Form  and  substance  of  a  judge's  summons,  iii.  558 

usual  fonn  of,  id, 

7.  How  far  a  stay  of  proceedings,  iii.  559 

8.  How  many  summonses  necessary,  iii.  561 

9.  Service  of  summons,  and  affidavit  thereof,  iii.  562 

10.  Place  of  serving  notices,  summons,  &c.  iii.  565,  584 

11.  Hour  of  day  of  serving,  iii.  564 

12.  When  not  necessary  to  produce  original  summons,  iii.  565 

13.  Of  indorsing  a  consent,  id, 

14.  Proceedings  on  opposing  summons,  &c.  id, 

15.  Form  and  terms  of  order,  iii.  566 

when  peremptory,  id. 

when  conditional,  id. 

drawing  up  and  serving  same,  id, 

16.  A  judge*s  power  to  awari^  costs,  iii.  29,  567 

17.  Order  how  far  conclusive  and  binding,  iii.  568 

18.  When  may  be  abandoned,  id,  . 

19.  Making  same  a  rule  of  Court,  id* 

20.  Setting  same  aside,  iii.  569 

IV,  Of  Mationt,  Rula  Niti,  Showing  Cause,  Rules  Absolute  or  discharged.  Costs,  At- 
tachments, ifc, ;  ii.  570  to  608.    See  also  those  several  titles. 

1.  Notice  of  motion,  when  or  not  necessorj',  iii.  570 

2.  Delivery  of  brief,  &c.  to  counsel,  iii.  571 

3.  Motion  to  what  Court,  iii.  572 

4.  By  whom  to  be  moved,  iii.  373 

5.  Tune  of  moving,  id, 

6.  Second  motion,  when  or  not  permitted,  iii.  574 

7.  Conduct  of  counsel  upon  moving  for  rule  nJM,  iii.  575 

8.  When  rule  absolute  in  first  instance,  or  only  nisi,  iii.  576 

9.  Costs  when  or  not  allowed,  when  rule  absolute  in  first  instance,  iii.  29, 577 

10.  Forms  and  requisites  in  rules  nisi,  iii.  578 

11.  Statement  of  day  to  show  cause,  iii.  579 

12.  Rule  nisi  to  be  drawn  up  on  reading  documents,  &c.  iii.  579 

13.  Precise  objection  to  be  stated,  iii.  277,  278,  579,  580 

14.  All  objections  to  be  stated  at  once,  iii.  581  '  « 

15.  Statement  to  whom  payment,  ficc.  to  be  made,  id. 

16.  As  to  pray  ins  costs,  iii.  582 

17.  As  to  immediate  stay  of  proceedings,  iii.  531,  570,  571,  583 

18.  Of  amending  or  allowing  fresh  rule  nisi,  iii.  583 

1 9.  Service  of  copy  of  rule  nisi,  &c.  563,  iii.  id. 

20.  Service,  when  to  be  personal,  iii.  584 

21.  When  not,  id. 

22.  Time  of  serving  rule  nisi,  iii.  586 

25.  Of  enlarging  and  reviving  rules,  iii.  99,  id. 

24.  Notice  of  party's  intention  not  to  oppose  rule,  iii.  587 

or  to  resist  only  in  part,  iii.  534,  580,  588 

25.  What  party  to  show  cause,  iii.  588 

26.  Of  showing  cause  in  first  instance,  iii.  557, 589 

27.  Of  obtaining  office  copy  of  rule  nisi,  &c.  before  showing  cause,  iii.  551, 

555,  id, 

28.  Of  swearing  affidavits  in  opposition,  &c.  iii.  553,  id, 

29.  Brief  to  move  rule  absolute,  iii.  590 

30.  Brief  to  oppose  rule,  iii.  591 

31.  When  to  move  rule  absolute,  iii.  492 

32.  Conduct  of  counsel  on  hearing  rule,  id, 

33.  Of  discharging  a  rule  nisi,  iii.  593 

34.  Professional  conduct  of  barristers  towards  each  other,  &c.  iii.  594 

35.  Arguments  upon  affidavits,  &c.  in  support  of  rule,  iii.  535,  589 

36.  Formal  objectioos«  when  to  be  taken,  iii.  595 
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37.  How  Court,  &c.  decide  on  conflicting  affidavits,  iii.  596 

38.  Of  making  rule  absolute,  or  discharging  same,  id, 

39.  Of  interlocutory  costs,  iii.  29,  5«9,  A71,  597.     See  Costs, 

40.  Of  the  Court  imposing  terms,  iii.  280,  601 

41.  Terms  of  the  rule  absolute,  iii.  601 

49,  Notice  and  appointment  for  taxing  interlocutory  costs,  iii.  602 

43.  Master's  allocatur  of  costs,  id, 

44.  Of  enforcing  payment  of,  by  attachment,  id, 

45.  Care  essential  in  served  copies,  iii.  603 

46.  Personal  service  of  rules  and  allocatur,  &c.  id. 

47.  Personal  demand  of  costs,  iii.  605 

48.  Motion,  &c.  for  attachment,  iii.  606 

49.  ExeCDtion  of  attachment,  &c.  iii.  607 

50.  Interlocutory  costs,  when  or  not  recoverable  by  action,  id, 

51.  Setting  off  interlocutory  costs,  when,  id. 

52.  Of  setting  aside  judgment  by  default  on  account  of  irregularity,  iii.  680 
New  trial,  when  or  not  sranted  on  account  of,  iv.  67  to  73.     See  New  Trial, 

1 .  Want  of  due  notice  of  trial,  iv.  67 

2.  On  ground  of  variance,  iv.  68 

3.  Want  of  proper  rejoinder,  similiter,  &c.  id, 

4.  Want  of  proper  jury,  iv.  69 

5.  Improper  inflaence,  &c.  towards  jury,  id, 

6.  Relationship  of  juror,  iv.  70 

7.  On  ground  of  administering  food  to  jury,  iv.  71 

8.  Mistake  of  stamp,  &c. 

9.  Absence  or  neglect  of  counsel  or  attorney,  id, 
10.  On  account  of  error  of  counsel,  iv.  72 

time  of  objecting  to  in  general,  sec  Fowcll  v.  Petre,  1  Ncv.  &  Perry,  227 

IRREPARABLE  INJURY, 

in  general  prevented  in  equity  by  injunction,  i.  696 

ISSUABLY, 

meantng  of  term,  iii.  705  to  707 


power  of  Courts  of  Equity  to  direct  trial  of,  ii.  352 

power  of  Privy  Council  to  direct  trial  of,  ii.  579 

Court  of  Review  to  direct  trial  of,  ii.  547,  549 

general  observations  relative  to  an  issue,  iii.  763 

general  regulations  respecting,  iii.  476,  764  to  773 

who  to  make  up  the  issue,  iii.  764 

time  of  making  it  up,  id. 

delivering  same,  id* 

general  regulation  of  Hil.  T.  4  W.  4,  respecting  form  of,  iii.  765 

form  of,  iii.  766 
observations  on  such  form,  iii.  770  to  766 
trial  of,  before  sheriff,  &c.  iii.  675,  676,  770 
examining  and  returning  issue,  iii.  771 
ruling  plaintiff  to  enter  issue,  id. 
entering  same,  id,      ^        ^ 
form  of  rule  to  enter  issue  in  K.  B.  id» 

entry  of  such  rule,  id, 
the  like  in  C.  P.,  id. 
form  of  entry  of  issue,  iii.  772 
form  of  incipitur  only  of  the  issue  on  the  roll,  id, 
time  of  entry,  after  being  ruled,  id, 

of  plaintiff's  entering  issue,  id, 

consequence  of  no  issue  being  joined,  iii.  743 

allowance  of  costs  on,  iii.  477 

objection  to,  when  or  not  waived,  iii.  521 

new  trials  of,  when  granted.    See  New  Trial, 

variance  between,  and  record  when  a  ground  of  motion  for  new  trial,  iv.  68 

JACTITATION  OF  MARRIAGE, 

suits  for,  in  Ecclesiastical  Court,  when  or  not  sustainable,  ii.  459,  488 

JEALOUSIES, 

of  Courts  as  to  extent  of  jurisdiction  no  longer  prevails,  ii.  407 


389  OBNSRAL  INDEX  OF 

JETSAM, 

jurisdiction  o(  Court  of  Adioirftitjr  over,  ii.  511 

JEW  WITNESS, 

new  trial  refused  because  sworn  as  a  CliristiaOi  iv.  65 

JOINDER  IN  DEMURRER, 
prescribed  form  of,  iii*  755 
no  rule  to  join  in,  requisite,  id, 
need  not  be  signed  by  counsel,  Hi.  756,  758 
indorsing  notice  of  inquiry  on,  id. 
consequences  of  no  joinder  in  demurrer,  id, 

JOINT  TENANTS, 
in  personal  property, 

rights  in  general,  i.  lOf 

inmries  in  general,  i.  1S9 

when  Coorl  of  Equity  will  interfere,  id, 
in  real  property,  ^ 

rights  in  general,  i.  269  to  273 

one  may  distrain,  &c.  i.  269,  270 

notice  to  quit  by  one  when  valid,  i,  970 

remedies  inter  se,  i.  269  to  272 

injuries  by  waste,  i.  393 

when  Court  of  Equity  will  interfere,  I.  139 

injuries  to  property  of,  i.  139,  393 

JOINTURES, 

not  lost  by  adultery,  i.  57 

suggestions  relating  to,  i,  58 

title  acquired  by,  i.  329 

marriage  articles  specifically  enforced  in  Equity,  i.  850 

JOURNEYMAN, 

notice  of  his  having  absented  himself,  i*  449 

« 

JUDGES, 

number  of,  in  each  Court,  iii.  5 
power  of  king  to  appoint,  id. 
enactment  of  1  W.  4,  c.  70,  respecting,  id. 
what  number  constitutes  full  Court,  lii.  5,  6 
jurisdiction  of,  in  Practice  Court,  iii,  5 

at  chambers,  iii.  6 
validity  of  proceedings  of,  iii.  6 
provision  for  absence  of  C.  J.  of  either  Court,  id. 
importance  of  having  full  Court  on,  id. 
delivery  of  opinions  of,  seriatim,  iii,  6, 7 
when  influenced  by  flrronesa  of  counsel,  iii.  7 

or  legal  reports,  id, 
when  one  judge  only  presides,  til*  8 
appointment  of  a  fifth  judge  in  K.  B.,  id. 

his  duty,  id. 
before  which,  judges  sat  in  vacation  to  transact  term  business,  id. 
though  judgment  delivered  m  temif  id, 
sitting  of,  in  vacation  no  longer  essential,  id. 

occupation  of,  in  vacation,  id,  ^ 

what  relationship  or  interest  precludes  him  from  aeting,  id, 
recent  decisions  of  privy  council  respecting,  Hi.  10 
consequences  of  differing  in  opinion,  id, 
limit  of  jurisdiction  of,  iii.  11 

is  limited  by  statutes  or  express  rules,  id, 
power  of,  to  expedite  execution  after  verdict,  id, 
cannot  give  time  to  pay  a  debt,  id, 

liis  power  in  Practice  Uourt,  iii.  12  to  17.    See  PfaetiM  Cturt,  \ 

jurisdiction  of,  at  ohambers,  ill.  19  to  35.    Bee  Chambert,  ^ 

number  of,  requisite  to  make  rules,  iii.  57 
the  chiefs  of  each  Court  must  concur  in  making,  id, 
implied  power  of,  to  make  rules,  Hi.  64 
consequences  of  conferring  together,  iii.  65,  67 
order  of,  for  return  of  process  in,  iii.  99 
privileges  of,  from  arrest,  iii.  350 
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notes  of,  uo  affidavit  in  rapport  of,  necetsaryi  iii.  535  -,  U,  83,  85 

summiDg  op  of,  at  nisi  prios,  iii.  911.    See  Trial. 

time  of  objecting  to  same,  iii.  914 

sealing  bill  of  exceptions  by,  ir.  2.    See  Bill  of  Exciptumu 

consequences  of  refusal,  iv.  2,  4,  9»13 

admission  of  evidence  by,  when  proper  to  demur  to  seme,  I  v.  It 

reserving  point  by,  iv.  18,  19 

certificates  of  as  to  costs,  18  to  28.    See  CoUt»    CertyicaU  for  CotU, 

misdirection  of  when  ground  for  new  trial,  iv.  42, 4S.    See  New  Trial, 

JUDGE'S  NOTES, 

production  of,  on  motion  for  new  trial,  Iv.  83»  86 

JUDGE'S  ORDER.    See  Orders. 

when  beyood  his  jurisdiction,  iii.  32 

how  enforced,  iii.  33 

motions  to  set  same  aside,  iii,  33  to  35 

when  conclusive,  iii.  35 

practice  as  to  costs  on  reversal  of,  iii.  34 

for  return  of  process  in  vacation,  iii.  99 

JUDGMENT.    See  FinalJudgnmW 
title  to  personalty  by,  i.  104 
necessity  for  docketing,  i.  104, 114, 115 
on  foreign  attachment  no  priority,  i.  104 
fraudulent,  set  aside  on  motion,  id* 
enforcing  payment  of,  in  equity,  i.  870 
no  limitation  of  action  or  scire  facias  upon,  1.  736i  737,  769 
in  criminal  caiet,  when  now  given  at  trial,  i.  856 
of  judges  delivered  in  term,  iu.  8,  9 

when  may  be  given  in  vacation*  iii.  92 

when  to  be  entered  of  record,  iii.  101 

to  be  entered  of  day  when  signed,  iii.  68 

Court  may  order  entry  of,  nunc  pro  tttne,  iii.  101 

for  want  of  plea,  iii.  105,  497,  607,  704,  710 
cannot  be  signed  on  a  Sunday,  Ui.  105 
or  before  notice  to  plead,  iii .  498 
or  before  demand  of  plea,  iii.  507 

ohjection  to,  when  waived,  iii«  521 

oertiflcates  for  costs  in  action  before,  iv.  18  to  28.    See  Coils, 
forms  of  judgment,  107  to  1 18.    Bee  Final  JudgminU 

JUDGMENT  BY  DEFAULT, 

when  proper  to  suffer,  iii.  671)  672,  699 

general  observations  respecting,  iii.  672,  673 

of  letting  plaintiff  take  judgment  by  default  in  parti  iii.  674 

recent  enactments  respecting,  iii.  674  to  676 

writ  of  inquiry  may  be  returnable  in  vacatioo,  iii.  674 

immediate  judgment  and  execution  thereon,  id, 

when  may  be  stayed,  iii.  674,  675 
writ  of  inquiry  to  ascertain  truth  of  breaches,  Hi.  675 

assessment  of  damages  thereon,  id, 
return  to  writ  of  inquiry,  id, 

signing  judgment  thereon  unless,  &c.  id, 
general  regulations  respecting,  iii.  676,  677 
how  soon  may  be  signed,  iii.  676 
practical  proceedings  thereon,  iii.  677 
issuine  writ  of  inouiiy ,  iii.  678.    See  Writ  of  Inquiry, 

what  a  good  jury,  iii.  678 
setting  aside  judgment  by  default,  iii.  680,  737 
reference  to  master  to  compute,  iii.  37,  681 

JUDGMENT  OF  NON  PROS.    See  Noh  Prot, 
setting  aside  of,  iii.  450 

JUDGMENT  AS  IN  CASE  OF  NONSUIT,  iii.  784  to  799.    See  Nontuit, 

JUDGMENT  RECOVERED, 
requisites  in  plea  of,  iii.  730 
general  regulations  respecting,  id. 

JUDICIAL  COMMITTEE  OF  PRIVY  COUNCIL,  ii.  673.    BeePrivy  Council, 
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JUNIOR  COUNSEL, 

duty  of.  on  trial  at  nisi  prius,  iii.  866, 878.    See  Trial. 
opening  pleadings,  iii.  877 
ezamiamg  witnesses,  iii.  891,  892 

JURAT, 

requisites  of,  iii.  339,  546 
when  may  be  amended,  iii.  546 

JURISDICTION.    See  Court. 

enumeration  of  six  branches  of  each  Court,  2,  3,  4 

of  the  judges  how  limited,  iiu  1 1 

of  judge  in  Practice  Court,  iii.  15.    See  Pnetiee  Court, 

at  chambers,  iii.  19  to  35.    See  Chamben, 

at  niii  prius,  iii.  39 

on  circuity  iii.  41 
I.  Of  the  Courts  in  general,  ii.  301 

division  of,  and  general  utility,  ii.  301,  302 

reasons  for  division,  and  distinct  jurisdiction  of,  ii.  304 

knowledge  of  the  jurisdiction  of  each  Court  essential,  ii.  302 

attempts  of  Courts  to  extend,  how  controlled,  ii.  307 

consequences  of  wrongfully  assuming  it,  id, 

principal  distinctions  between  the  jurisdiction  of  each  Court,  ii.  310 

where  debt  or  damages  are  small,  li.  318 
IL  Outline  of  the  jurisdiction  of  each  Court,  ii.  311  to  324 

III.  Jurisdiction  and  practice  of  the  Court  of  King's  Bench,  iL  324  to  382.    See 

'  King*t  Bench, 

IV.  Of  the  Common  Pleas,  ii.  382  to  389.    See  Comnum  Pleas, 
V.  Of  the  Exchequer  of  Fleas,  ii.  389  to  405.    See  Exchequer, 

VI.  Of  the  Court  of  Clianoery  and  Chancelbr,  ii.  405  to  443.-    See  Chancery  and 

Chaneellar. 
VII.  Of  the  Master  of  the  Rolls,  ii.  443  to  445.    See  Master  of  the  RolU. 
VIII.  Of  the  Vice-Chancellor,  IL  446  to  550.    See  Viee-Chancellor. 
IX.  Of  the  Equity  side  of  Exchequer,  ii.  450  to  454.    See  Exchequer, 
X.  Of  Ecclesiastical  Courts,  ii.  454  to  508.    See  EecUnattical  CourU, 
XI.  Of  the  Court  of  Admiralty,  ii.  508  to  538.    See  Admiralty . 
XII.  Of  the  Prize  Court,  ii.  538  to  540.    See  Prize  Court, 

XIII.  Of  the  Court  of  Bankruptcy,  ii.  540.    See  Bankruptcy, 

XIV.  Of  the  Courts  of  Error  and  Appeal,  ii.  567  to  604.    See  Error  and  Appeal, 

1.  Court  of  £xche(|uer  Chamber,  ii.  568  to  573.    See  Exchequer  Chamber, 

2.  Judicial  Committee  of  the  Privy  Council,  ii.  573  to  585.     See  Privy 

Council, 

3.  The  House  of  Lords,  ii.  585  to  604.    See  House  of  Lords, 

JURISDICTION  OF  JUSTICES.    See  Justices  of  the  Peace, 
when  one  justice  maj  adjudicate,  ii.  183 
when  two  are  essential,  id, 

enactments  of  different  statutes  must  be  considered,  id, 
when  he  may  proceed  ex  parte,  ii.  184 

JUROR.    See  Juiy,    Jury  Process. 
qualification  of;  iii.  795 
communications  with,  when  improper,  iii.  800 

JURY, 

qualifications  of,  iii.  795 
necessity  for  inquiry  respecting,  id, 
course  when  one  of  jury  objectionable,  id, 
of  the  panel,  iii.  800 
time  or  summoning,  id, 

of  common  jurors,  id, 

when  special,  id, 
what  communications  with,  proper,  id, 
directions  lelatinff  to  special  jurors,  iii.  801 
discharging  rule  for  special  jury,  iii.  802 
judge's  certificate  for  allowance  for  special  jury,  liL  803 
direction  of  judge  to,  iii.  913.    See  Trial, 
of  juiy  withdrawine ,  iii.  916.    See  Trial, 
when  may  find  veraict  for  more  costs  than  damages,  iv.  28 
affidavit  of,  when  admissible  on  motion  for  new  ttiti,  iv.  42,  43,  54.     See  New 
Trial. 
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new  trials,  when  granted  on  account  of  fault  of.     See  Aew  TriaL 
where  verdict  against  weight  of  evidcme,  iv.  48  to  52 
where  verdict  a^inst  law,  iv.  52,  53 
tossing  up  or  mistake  of  jury,  iv.  53.  54 
false  or  mislaken  testimony,  iv.  54, 55 
non-concurrence  of  one  juryman,  iv.  55 
other  misconduct  of,  iv.  63,  88 
for  want  of  proper  jury,  iv.  69 
on  ground  of  improper  influence  upon,  iv.69 
on  account  of  relationship  of,  iv.  70 
for  administering  food  to,  iv.  71 

JURVMEN,  ^     ^,     ^  .  , 

affidavit  of,  when  admissible,  iv.  42,  43.    See  New  Trial, 

JURY  PROCESS.    SeeJurj^. 

may  be  tested  in  vacation,  iii.  99 

return  of,  immediately  after  execution,  id, 

1.  inquiry  into  qualification  ofjury,  iii.  795,  796 

2.  ofjury  process  in  general,  iii.  796 
proceedings  on  summoning  jury,  id, 
requisites  of  writs,  iii.  796,  797 
forms  of  writs,  iii.  797, 798 

of  venire  facias  juratores  in  K.  B.  iii.  797 

of  distringas  juratores  in  K.  ^'id- 

of  habeas  corpora  juratorum,  iii.  798 
writs  how  to  be  directed,  id, 
when  to  beresealed,iii.  799 
practice  on  issuing  writ^,  id,  ^ 
of  the  panel,  iii.  800 
of  summoning  jnry,  id. 
timeofsummoning,  iii.  800,  801     .. 
what  communications  with,  proper,  in.  800 
of  the  special  jury,  iii.  801 
time  of  trial/iii.  802 
discharging  rule  for  special  iury,  id. 
judge's  certificate  for  special  jury,  iii.  8(3 

3.  ofMieview,  W.    See  Kiew. 

4.  of  record  of  nisi  prius,  iii.  804.    See  Record. 

JUSTICES  OF  THE  PEACE.     See  Apprehension.      Certiorari.     Inferior  Courts. 
Notice  (if  Action.     Warrant, 

recent  increased  jurisdiction  of,  i.  17, 18,  22,  23 
summary  iurisdiction  of,  i.  22,  23 ;  ii.  127  to  261 
when  gooos  taken  injured,  i.  131 

h^'j?rirficll'io  Mm.  for  damage  b,  rioter.,  i.  576.    See  H..«drcrf. 

in  cases  of  lunacy,  i.  670 

in  cases  of  felony,  i.  672 

or  misdemeanors,  id. 

to  prevent  breach  of  i>eace,  i.  672,  673 

duty  to  swear  in  special  constables,  when,  id. 

to  suppress  riots,  &c.  id. 

to  prevent  piize  fights,  i.  673 

in  apprehending  supposed  offenders,  W.        ^ 

iiTrequiring  sureties  to  keep  the  peace.  &c-.>- 674  to  684 

forms  of  information  to  obtain  before,  i.  679 

commitment  by,  for  refusing,  id. 

articles  of  the  peace,  i.  679  to  681 
limitation  of  actions  against,  24  Geo.  2,  c.  44.  s.  8,  i.  743,  771  to  774 

decisions  on  the  act,  i.  772,  773 
summary  proceedings  before,  within  what  tiroes,  i.  784,  7»& 
mandamus  to  sign  a  poor-rate,  i.  802  ••  «  a 

nroctor  whilst  practising  cannot  act  as  a  justice,  u.  J,  4 
\^iheZilofactLto,  andrcuisitd^ilGS  io^.    ?f  ff '-f^(;J*^-;- 
II.  Summary  proceedings  hefore.fiom  InJormaUon  to  Convuiwn  lu  127  lo  251 

Firht.  Observations  as  to  summary  proceedings  in  general,  ii.  14/ 

Secondly.  When  in  general  expedient.  ";.^?J' ,    ™ 

The  law  and  practice  relating  to  same,  n.  127  to  IQO 

VOL  IV.  ^ 
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JUSTICES  OF  THE  PEACE,  Summary  Proceedings  More-^^eontinued.) 

Jurisdiction  of  justices  of  the  peace  out  of  the  sessions  origintUy  very 
limited,  ii.  128 
formerly  their  jurisdiction  principally  ministeriBl,  id. 
except  in  cases  of  forcible  entries  and  detainers,  id. 
but  DOW  more  extended,  id, 
extended  to  cases  of  contract,  ii.  129 
extended  to  small  private  injuries  to  persons  or  property,  id. 
objects  of  recent  enactments,  id, 

construction  of  statutes  respecting  their  jurisdiction,  ii.  130,  131 
general  precautions  to  be  obsei-ved  by  justices,  ii.  131 

First,  For  a  common  assault  or  batteiy  on  9  G.  4,  c.  31  j  s.  27,  ii.  132 

provisions  of  act,  ii.  132, 133 

only  applies  to  common  assaults  and  batteries,  ii.  1 33 

ancf  does  not  apply  if  accompanied  by  any  attempt  to  commit 
felony,  id. 

or  where  any  question  arises  as  to  title  to  land,  &c,  tV. 

or  under  any  process  of  any  court  of  justice,  ii.  134 

on  oath  of  credible  vritness  justice  may  issue  summont,  id. 

in  default  of  appearance,  on  proof  of  due  service  of  summons,  may 
proceed  ex  parte,  ii*  134, 137 

or  may  issue  warrant  in  first  instance,  id, 

offences  under  act  must  be  commenced  within  three  monthly  ii,  134 

form  of  conviction,  id. 

shall  not  be  quashed  for  want  of  form,  id. 

or  removed  by  certiorari  or  otherwise,  id. 

commitment  not  void,  when,  id, 

proceedings  must  be  before  two  justices,  ii.  135 

whose  decision  is  final,  id, 

construction  of  act,  ii.  143 
Secondly,  For  petty  stealings  of  property  under  7  &  8  G.  4,  €•  29«  ii.  135 

provisions  of  act,  ii.  135  to  137 

for  taking  or  killing  hare  or  coney  in  day  time,  ii.  135 

stealing  any  dog  or  beast,  id, 

killing,  &c.  any  house  dove  or  pigeon,  id, 

taking  or  destroying  fish,  id, 

angling  in  day  time,  ii.  136 

stealing  trees,  &c.  id. 

receivers  of  property  punishable  as  principals,  id, 

and  subject  to  same  penalties,  id, 

and  recoverable  before  one  justice,  id. 

offenders  foinid  committing  may  be  apprehended  without  warrant, 
id, 

on  oath  of  credible  witness  justice  may  issue  warrant  to  seaich  for 
property,  id. 

limitation  of  prosecutions  to  three  months,  id, 

party  aggrieved  may  be  a  witness,  ii.  136, 137 

when  so,  penalty  applied  to  county  rate,  id. 

provisions  as  to  proceedings  for  penalty,  ii.  137 

and  distribution  of  penalty,  id. 

punishment  when  penalty  not  paid,  id. 

scale  of  punishment,  ii.  138 

when  justice  may  discharge  offender  on  his  making  satisfaction  to 
the  party  grieved,  id. 

the  king  may  pardon  offender,  id, 

on  payment  of  penalty  or  suffering  impriaonmentt  {Mirty  relieved 
from  all  further  proceedings,  id, 

form  of  conviction,  id, 

when  conviction  before  one  justice  party  may  appeal,  ii.  138 

proceedings  on  appeal,  ii.  138,  139 

conviction  not  to  be  quashed  for  want  of  foim,  ii.  139 

or  removed  by  certiorari,  id, 

no  warrant  of  commitment  void,  when,  id, 

conviction  to  be  returned  to  the  quarter  sessions,  td. 

when  evidence  in  future  cases,  id. 

protection  of  parties  acting  in  execution  of  act,  id. 

actions,  &c.  against,  must  be  laid  and  tried  in  county  where  com- 
mitted, id. 

must  be  commenced  within  six  calendar  months,  id, 

one  calendar  month's  notice  requisite,  id. 
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defendant  may  plead  general  issue,  li.  139 

may  tender  amends,  id. 

or  pay  money  into  couit,  id, 

costs,  id, 

construction  of  act,  ii.  144 
Thirdly,  For  tmall  vfifful  or  malidmu  ir\furia  to  property,  under  7  &  8 
Geo.  4,  c.  30,11.139 

provisions  of  act,  id. 

proceedings  may  be  before  om  justice*  ii.  139, 140 

who  may  order  compensation  not  exceeding  5i.  ii.  140 

to  be  paid  to  party  aggrieved,  unless  a  witness,  ii.  140,  141 

if  not  paid,  imprisonment,  with  or  without  harid  labour,  not  exceed- 
ing two  months,  ii.  140 

act  not  to  apply,  when,  id, 

not  essential  to  prove  malice,  id. 

ipenons  found  committing,  roav  be  apprehended  without  warrant,  id, 

prosecutions  to  be  commenced  withm  three  months,  ii.  141 

party  sggrieved  may  be  a  witness,  id, 

charge  miut  be  upon  oath,  id, 

abettors  liable  to  same  punishment  as  principal,  id. 

distribution  of  penalty  when  party  aggrieved  a  witness,  id, 

scale  of  punishment,  id, 

dischsTge  of  offender  on  satisfying  party  aggrieved,  t^. 

king  may  pardon  ofiender,  id. 

no  further  proceedinas  for  same  cause,  id. 

form  of  conviction,  ii.  142 

party  apfrieved  may  appeal,  id, 

proceedmgs  on  appeal,  id, 

conviction  not  to  be  quashed  for  want  of  form,  id, 

or  removed  by  certiorari,  id, 

or  commitment  held  void,  when,  id. 

convictions  to  be  returned  to  quarter  sessions,  id. 

when  evidence  in  future  cases,  id, 

provisions  for  persons  acting  bond  Jide  under  act,  id, 

construction  of  act,  ii.  144 

practice  at  police  offices  where  damage  exceeds  51,  tor  furious  driv- 
ing, &c.  td. 
Fourthly,  Vndti  Game  Act,  1  &  2  W.  4,  c.  32,  ii.  142 

Seoalties  under,  ii.  142, 143 
istribution  of  penalty,  ii.  143 

form  of  conviction,  id. 

proceedings  for  penalties,  id. 

construction  of  act,  ii.  146 

similarity  of  the  several  statutes  of  this  nature,  id. 

conviction  or  commitment  under,  when  valid,  id. 
Practical  jtroc§edingt  to  enfora  eompetuation  or  penaltiet,  ii.  147 

Fint,  Within  what  timi  an  information  roust  be  exhibited  or  com- 
menced, id, 

provisions  of  different  statutes,  id. 

month*  how  construed,  id, 

when  the  first  day  to  be  included,  ii.  148 

decisions  contradictory,  id. 
Secondly,  Who  to  proiecute,  ii.  1 49 

enactments  of  the  different  statutes,  ii.  149,  160 

requisites  to  be  observed  by  party  proceeding,  ii.  160,  161 

summary  proceedings  on  justice's  own  view,  ii.  161 
Thirdly,  Agaimt  whom,  id, 

enactments  of  the  statutes  in  this  respect,  ii.  161, 162 
Fourthly,  Before  what  justice  orjuitieet,  ii.  162 

should  be  before  justice  or  justices  of  county  where  offence  com- 
mitted, id, 

when  0710  justice  may  adjudicate,  ii.  163 

when  two  are  requisite,  td. 

proceedings  before  one  iustice,  when  void,  id, 

information  in  general  by  one  justice,  ii.  164 

though  final  judgment  by  two,  id. 

justices  not  to  be  interested,  id. 
Fifthly,  Of  the  information  or  complaint,  ii.  166 

the  form  and  strictness  required  in  general,  id. 

2c2 
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form  of  information,  ii.  156 

substance  of,  varies  according  to  nature  of  complaint,  ii.  157 

what  defects  in,  aided,  ii.  158 

information  may  be  sustained  in  part  though  bad  as  to  residue,  id. 

surplusage,  when  it  will  not  prejudice,  id, 

substance  of  the  usual  form  of  information,  id, 

when  mutt  be  in  writing,  id, 

when  on  oath,  ii.  159 

unnecessary  if  statute  does  not  require  it,  id» 

though  addition  will  not  prejudice,  id. 

when  required,  illegal  to  act  without  it,  id, 

information  may  be  brought  to  the  justice  ready  prepared,  id. 

name  and  description  of  the  complainant  or  informer,  ii.  160 

must  be  in  the  name  of  the  proper  complainant,  &c.  id, 

time  of  exhibiting  the  information, 'ii.  161 

place  of  ezhibiUog  same,  id, 

statement  of  magistrate's  name  and  jurisdiction,  id. 

name  and  description  of  ofiender,  ii.  162 

must  be  stated  accurately,  id, 

or  conviction  would  be  void,  id, 

time  of  committing  offence,  t^. 

advisable  to  state  real  day,  id. 

proof  need  not  correspond  with  day  named,  id. 

place  of  committing  of  ofienoe,  ii.  163 

when  local  description  essential,  id, 

when  not,  id. 

when  conviction  will  be  quashed  for  want  of,  ii.  163, 164 

description  of  the  offence,  ii.  164 

what  particularity  requisite,  ii.  164,  165 

when  information  on  oath  merely  in  the  words  of  the  statute  will 
not  suffice,  ii.  165 

should  be  as  extensive  as  the  facts  will  warrant,  id. 

must  charge  an  oflence  equal  to  that  prohibited  either  in  the  ex- 
press words  of  act  or  substantially  so.  ii.  166 

must  be  poutive,  and  not  by  way  of  recital,  id. 

must  not  be  argumentative,  id. 

nor  in  the  alternative,  id. 

when  particular  words  of  statute  essentia^  id* 

averments  negativing,  when  necessary,  ii.  166, 167  ^ 

conclusion,  when  should  be  contra  formam  itatutif  ii.  168 

when  contra  pacem,  ii.  169 

when  may  contain  several  counts  vaiying  descriptions,  &lC.  id. 

prayer  that  the  offender  be  summoned,  ii.  170 

defects  in  information  when  and  how  aided,  id, 

forms  of  information,  ii.  170  to  172.    See  Forms, 
Sisthlv,  Oath  or  depoiition  to  obtain  tummom,  ii.  171 

form  of  oath  to  obtain  a  summons,  ii.  173 
Seventhly,  Duty  of  a  justice  to  receive  on  information  and  issue  process 
thereon,  id. 

when  charge  clear  ought  to  hear  information,  £cc.  id. 

or  Court  of  K.  B.  will  compel  him  by  mandamus,  id, 

but  not  when  jurisdiction  doubtful,  ii.  174 
FAgkthly,  The  tummons,  id, 

when  it  should  issue  before  warrant,  id, 

should  be  signed  by  justice  himself,  ii*  175 

what  it  should  contain,  id. 

how  directed,  id, 

when  it  would  be  void,  ii.  176 

when  appearance  cures  defect  of,  id. 

form  of  summons,  ii.  177 
Ninthly,  Service  of  tame,  id. 

what  necessary,  ii.  177,  178 

for  offences  under  Beer  Act,  ii.  177 
Tenthly,  Of  the  toarrant  to  apprehend,  ii.  178 

enactments  as  to  transient  offenders,  id, 

justice  may  issue  in  first  instance,  when,  ii.  178,  179 

must  be  on  oath  of  credible  witness,  ii.  178 

advisable  to  issue  summons  in  first  instance,  id, 

unless  offender  likely  to  abscond,  id. 
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when  statute  implies  authority  to  use  compulsory  meaus,  ii.  179 

form  of  warrant  to  apprehend,  to  answer  a  summary  complaint  or 
information,  id. 
Eleventhly,  Of  the  teareh  warrant,  ii.  179 

formerly  could  only  be  issued  where  a  felony,  &c.  had  been  com- 
mitted, ii.  179,  180 

and  if  obtained  maliciously,  paities  obtaining  and  acting  under  it 
liable  to  action  on  the  case,  ii.  180 

if  illegal  in  form,  justice  liable  to  action  of  trespass,  id. 

modem  enactments  respecting,  id, 

may  now  be  issued  on  oath  of  credible  witness  and  proof  of  rea- 
sonable cause  to  suspect,  id, 

must  correctly  state  name  of  offender,  id, 

course  of  proceedings  under,  id, 

should  in  general  authorize  search  in  day-time,  id. 

caution  to  be  observed  before  issuing  it,  ii.  180,  181 
Twelfthlif,  Of  $ecuring  evidence  and  attendance  of  witnesses,  ii.  181 

should  be  considered  before  hearing,  id, 

doubtful  whether  justices  out  of  sessions  can  summon  witnesses, 
unless  under  express  enactments,  id. 

cannot  enforce  attendance,  id, 

provisions  of  1  &  2  W.  4,  c.  32,  in  this  respect,  id. 

omission  of,  in  other  acts,  id. 

jurisdiction  of  justices  imperfect  for  want  of  power,  id, 

proper  course  for  justices  to  issue  summons  to  each  witness,  ii.  1^82 

under  Game  Act  witness  refusing  to  attend,  or  refusing  to  answer, 
penalty  5/.,  id. 

form  of  summons,  id, 
Thirteenthly,  Hearing  and  proceeding  before  one  or  two  justices,  id, 

party  should  be  ready  at  appointed  hour,  id, 

justice  should  be  punctual,  id. 

proceedings  before  conviction  considered,  id, 

1.  Jurisdiction  and  number  of  justices,  ii.  182,  183 

when  one  justice  ma^  adjudicate,  ii.  183 

when  two  are  essential,  id, 

in  general,  one  may  receive  information,  issue  summons  or 

warrant,  id, 
though  hearing  and  conviction  must  be  before  two,  id. 
advisable  to  be  before  two,  id. 
enactments  of  different  statutes  must  be  considered,  id, 

2.  Non-attendance  of  defendant  and  proof  of  due  service  of  sura- 

roons,  ii.  184 

should  be  satisBed  of  due  service  of  summons  before  be  pro- 
ceeds ex  parte,  id, 

if  service  doubtful,  should  issue  fresh  summons,  id, 

necessity  for  regularity  when  proceeding  ex  parte,  id, 

especially  as  re^ds  the  evidence,  id, 

3.  Of  confessions,  ii.  184 

when  sufficient,  id, 

when  it  does  not  aid  defect  in  information,  ii.  185 

4.  Of  adjournments,  id. 

when  justice  may  adjourn,  id. 

care  to  be  observed  before  adjourning,  id, 

5.  Reading  information  to  defendant,  and  his  objections  thereon,  id. 

right  of  defendant  to  have  information  read  when  in  writing,  id, 
or  substance  stated  to  him  when  not  in  writing,  id, 
if  defective,  defendant  may  object  in  first  instance,  id, 
and  if  justice  proceeds,  he  does  so  at  his  peril,  id. 
bearing  must  be  con6ned  to  the  terms  of  the  charge  in  in- 
formation, id. 
justice  cannot  proceed  to  hear  and  convict  for  a  different 

offence,  id, 
when  defendant  should  disclose  his  objections,  ii.  185, 186 

6.  Right  to  appear  by  counsel  or  attorney,  ii.  186 

in  preliminary  examination  not  allowed  of  right,  id. 

but  may  of  right  have  the  private  assistance  and  attendance  of 

counsel  or  attorney,  id. 
but  not  to  interfere  as  an  advocate,  id. 
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but  now  by  6  &  7  W.  4,  c.  114,  r.2,  may  in  all  cases  of  tuni" 
mary  convictions,  ii.  187 

7.  Right  of  third  persons  uninterested  to  be  present,  but  not  to 

take  notes,  id» 

when  justice  would  be  liable  for  expelling  persons  from  justice- 
room,  id. 

may  prohibit  the  taking  of  notes,  id, 

except  on  behalf  of  informer  or  defendant,  id. 

if  party  persist,  may  be  removed,  id. 

8.  The  evidence  and  witnesses,  ii.  188 

sometimes  express  directions  given  by  statutes,  id, 
when  party  aggrieved  may  be  a  witness,  id, 
when  informer  may,  id. 
when  not,  id. 

9.  Oath  of  witness,  id. 

to  be  administered  as  on  trial  of  an  action,  id. 

on  summary  proceedings  evidence  must  be  oil  oath.  id. 

if  not  on  oath,  justice  liable  to  a  criminal  information,  id. 

when  justice  may  commit  for  refusing  to  take  oath  and  give 

evidence,  ii.  IBB 
when  not,  id, 
when  he  would  be  liable  to  an  action  of  trespass  for  so  doing, 

ii.  189 
conviction,  when  it  would  be  quashed  for  refusing  to  hear  a 

witness,  id* 

10.  Mode  of  examination,  &c.  id, 

should  be  conducted  as  in  Courts  of  Law,  id. 

leading  questions  should  not  be  put,  id. 

but  fun  investigation  of  truth  should  be  obtained,  id. 

11.  Mode  of  taking  evidence,  id. 

in  summary  proceeding  should  be  taken  down  verbatim,  id. 

at  least  all  the  words  material,  ii.  190 

but  not  in  the  words  of  the  statute,  id. 

should  be  read  over  to  witness,  id, 

should  not  be  taken  before  witness  has  been  sworn,  id. 

provisions  of  3  G.  4,  c.  23,  as  to  statement  of  evidence  in  the 

conviction,  id. 
omission  to  do  so,  justice  may  be  compelled  by  mandamus,  id. 
evidence  must  state  the  facts,  and  not  merely  the  result,  t^. 
when  must  show  particular  groundt  of  forfeiture,  ii.  190, 191 
if  stated  in  terms  different  from  substance,  justice  liable  to 

criminal  information,  ii.  191 

12.  The  defence,  f(f. 

when  on  a  criminal  charge,  what  course  the  justice  should 
pursue,  id. 
Id.  Evidence  in  support  of  defence,  id. 

when  under  bona  fide  claim  of  right,  id. 

Fourteentklyt  Postponing  the  decision  of  the  justices,  and  presence  of,  at 
the  time  of  deciding,  ii.  192 
may  take  time  to  consider,  id. 
if  two  justices  must  convict,  decision  must  be  given  in  presence  of 

both,  ii.  192 
and  should  give  defendant  notice  when  they  will  decide,  tc^. 
when  Court  of  King's  Bench  will  interfere,  id. 
if  proof  doubtful,  defendant  should  have  the  benefit,  and  be  ac- 
quitted, ii.  193,  194 

Fifteinthly,  AmieabU  adjustments  and  compromises  by  intervention  of 
justices,  ii.  193 
when  they  may  interfere,  ii.  193,  194 
or  allow  a  compromise,  id, 
enactments  in  this  respect,  id. 
when  parties  liable  for  compromising,  ii.  193 

Siiteenthly,  Decision  of  the  justices,  ii.  194 

1.  Acquittal,  and  record  or  certificate  thereof,  id. 

form  of  acquittal,  id. 

2.  Certificate  of  dismissal,  ii.  195 

form  of  certificate,  id. 
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of  pleading  certificate,  ii.  196 
3.  Conviction,  li.  195,  196,  197 

what  it  tkould  contain,  ii.  196 

ihould  be  deliberate,  id. 

bat  be  completed  with  duo  expedition,  id. 

wben  defendant  has  a  right  to  copy  of,  ii.  197 

should  be  returned  to  quarter  sessions,  id. 

when  jttttioe  liable  for  neglect,  id. 

general  rule  respectioe;  convictions,  ii.  198 

formal  parts  and  requisites  of,  id. 

form  of,  id. 

in  what  respects  imperalivei  and  consequences  of  deviation,  id. 

recital  of  information,  id. 

usually  in  the  past  tense,  id. 

recital  of  appearance  and  defence,  ii.  199 

should  be  stated  according  to  fact,  id. 

recital  of  confession,  id. 
of  evidence,  id. 

enactments  in  this  respect,  id. 

mode  in  which  evidence  should  be  stated,  ii.  200 

evidence  of  each  witness  should  be  stated  separately,  id. 

and  in  the  precise  words  of  witness,  id, 

and  not  merely  the  result,  id. 

may  be  compelled  to  do  so  by  mandamus,  ii.  201 

amendment  of,  ii.  212 
Statement  of  the  defence  and  evidence  for  defendant,  ii.  201 

how  to  be  stated,  id. 

what  evidence  on  face  of  conviction  will  suffice,  ii.  202 

the  form  of  adjudication  in  general,  id, 

what  necessary,  ii.  203 

form  prescrib^l  in  3  6.  4,  c.  23,  id. 

should  appear  that  a  judgment  was  pronounced,  id. 

must  be  precise  and  certain,  id. 

when  it  should  negative  exceptions,  id. 

what  statement  of  the  offence  necessary,  ii.  204 

or  of  defendant's  avoiding  objections,  id. 

must  observe  certainty  in  stating  offence,  ii.  205 

when  uncertainty  in  information  aided  by  conviction,  id. 

statement  of  conviction  of  several  oiTences,  id. 

of  adjudication  as  to  forfeitures,  penalties,  &c.  ii.  206 

as  to  costs,  ii.  207 

conclusion  of  conviction,  ii.  208 

the  date,  id. 

signing  and  sealing,  id. 
Convictions  upon  particular  statutes,  ii.  209 

when  must  be  in  words  prescribed  by  atatute,  id. 

when  may  vary,  id. 

defects  in,  when  aided,  ii.  210 

delivery  of  copy  of  conviction,  and  returning  same  to  sessions, 
ii.211 

enforcing  payment  of  penalty  or  punishment,  ii.  212 

when  Couit  of  King's  Bench  will  compel  justice  to  do  so.  id. 

when  not,  id. 

mode  of  enforcing  same  by  distress  warrant,  &c.  id. 

can  only  be  done  by  express  enactment,  ii.  212,  213 

and  no  replevin  lies,  ii.  213 

may  sell  goods  distrained  under,  id. 

Seventeenthly,  Commitments,  ii.  213 

should  strictly  pursue  the  convicUon  upon  which  they  are  founded, 

id. 
deviation  from,  justice  liable  to  an  action  of  trespass,  ii.  214 
■Mt  be  in  writing,  id. 
t&d  not  verbal,  id. 
when  demand  of  penalty  should  be  made  before  commitment,  id. 

Eighteenthly,  Of  Appeal  to  the  Sessions,  id. 
1.  When  may  be  made,  ii.  214,  215 

cannot,  unless  expressly  or  impliedly  given  by  statute,  ii.  215 
juatioe's  duty  in  respect  of,  id. 
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2.  IUcognizanc€f  ii.  215 

to  prosecute  appeal,  id. 

form  of,  id. 

form  of  judgment  of  affirmance  of  appeal,  ii.  216 

3.  Notice  of  Appeal,  id, 

must  explicitly  state  all  the  objections,  ii.  216,  217 

when  must  be  served,  ii.  217 

when  sessions  quashing  conviction  not  conclusive,  id. 

Nineteenthly,  Mandamut  to  compel  justices  to  stale  evidence,  <Scc.  in  con- 
viction under  3  G.  4,  c.  23,  ii.  218 
when  Court  of  K.  B.  will  grant,  id. 
proceedings  to  obtain  same,  id. 

Twentiethly,  Certiorari,  ii.  219 

1.  Lies  as  a  matter  of  right,  id. 

unless  expressly  taken  away  by  statute,  ii.  219,  220 
when  conviction  may  be  removed  by,  id. 
course  to  pursue,  when  certiorari  taken  away,  ii.  220 
within  what  time  it  must  be  moved  for,  ii.  221 

2.  What  notice  thereof  required,  ii.  221, 222 

what  it  must  contain,  ii.  222 
^  who  must  sign  it,  id. 

affidavit  of  service  of  notice  must  be  made,  id. 
how  to  be  entitled,  id. 

notice  should  specify  grounds  of  objection,  ii.  223 
affidavit  of  service  of  notice  of  motion,  id. 

3.  Affidavit  in  support  of  motion  for  certiorari,  id. 

now  to  be  maae,  id. 

objections  should  be  stated  in  affidavit,  id. 

form  of  affidavit  in  support  of  motion,  ii.  224 

grounds  on  which  Court  will  grant  or  refuse  application,  id. 
Reeogni%anee  to  prosecute  certiorari  with  effect,  and  pay  penalty 
and  costs  in  case  of  affirmance,  ii.  225 

roust  be  entered  into  with  two  sureties,  id. 

enactment  of  5  G.  2,  c.  19,  s.  S,  id. 

in  what  sum  sureties  to  be  bound,  id. 
Affirmance  of,  or  quashing  conviction  in  K,  B.,  ii.  226 

if  affirmed,  defendant  to  pay  costs,  id. 

unless  magistrate  has  refused  a  copy,  id, 

if  Quashed,  defendant  entitled  to    have   recognizance  dis- 
charged, id. 

not  entitled  to  costs  on  certiorari,  if  decision  in  his  favour,  id. 

but  is  on  appeal  in  his  favour,  id. 

reason  for  this  distinction,  id, 

Eiecution  to  enforce  conviction  after  being  affirmed,  ii.  226 
Liability  of  complainant  or  informer,  ii.  227 

in  general  not  liable  if  acting  bondjide,  id. 

unless  acting  through  malice,  id. 

liability  for  obtaining  search  warrant,  id. 

in  cases  of  felonious  charge,  when,  id. 

not  liable  for  error  of  justice,  ii.  228 
Liability  of  Justices,  id. 

when  acting  without  jurisdiction,  ii.  2S8,  229 

or  without  sufficient  oath  of  crime  committed,  ii.  228 

or  keeping  party  too  long  in  custody,  id. 

committing  party  under  Vagrant  Act  without  bearing  wit- 
nesses, id. 

or  committing  fur  different  offence  than  slated  in  conviction, 
id. 

enactment  of  recent  acts,  ii.  228,  229 

for  committing  party  when  facts  do  not  warrant  his  proceed- 
ing, ii*  229 

when  protected  by  conviction  not  being  quashed,  id. 

when  may  be  proceeded  against  by  mandamus,  id, 

when  by  criminal  information,  id. 
Protection  to  Justices,  ii.  230 

enactments  in  this  respect,  id. 

notice  of  action  roost  be  given,  id. 

action,  when  to  be  commenced,  id* 
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may  tender  aineniU,  ii.  tSO 

or  pay  money  into  Court  at  any  time  before  trial,  id. 

enactments  as  to  form  of  action,  id. 
Thirdly,  In  cases  of  Forcible  Entrit  and  Detainer,  ii.  231 
right  of  Justices  to  interfere,  id, 
what  a  forcible  entry,  ii.  S3f ,  t?33,  234 
even  by  a  party  having  a  right  to  possession,  ii.  232 
how  he  should  act,  id, 
cannot  take  possession  by  force,  id. 

when  party  may  safely  act  without  assistance  of  a  justice,  ii.  233 
Court  of  Equity,  in  coses  of  wrongful  possession,  will  grant  injonc- 

tion  to  prevent  waste  pendiug  legal  proceedings,  id, 
jurisdiction  of  justice,  ui. 
founded  on  statute  law,  id,  . 
two  descriptions  of  forcible  ousters,  id. 

1.  forcible  entry  and  expulsion,  td. 

t.  forcible  detamer,  when  entry  not  forcible,  but  illegal,  id, 
who  may  be  guilty  of  a  forcible  entry  or  detainer,  id. 
what  constitutes  a  forcible  entry,  ii.  234 

1.  Forcible  entry  and  forcible  detainer  after  such  entry,  id, 

defined  and  prohibited  by  statute,  id." 
when  justices  may  proceed  to  give  possession,  id, 
when  not,  id 

must  have  view  of  continuing  force,  ii.  234,  233 
when  jury  must  be  impannelled  to  try  forcible  entry,  iL  234 
upon  finding  of  force,  justice  may  then  proceed,  id. 
when  he  muy  break  open  doors,  ii.  235 
and  cause  offenders  to  be  arrested,  id, 
justice's  duty  on  finding  force,  id, 

proceedings  in  case  there  is  no  continuance  of  the  force  in  view  of 
justices,  id, 

2.  Forcible  Detainer,  ii.  236 

proceedings  under,  id. 

enactments  respecting,  ii.  236,  237 

justice  cannot  act  where  wrong-doer  lias  bciMi  continually  in  pos- 

sion  for  three  vears,  ii.  237 
what  a  forcible  detainer,  ii.  238 
may  be  whether  entry  forcible  or  not,  id, 
instances  of  forcible  detainer,  id. 
between  landlord  and  tenant,  id, 
when  conviction  by  justices  insufiicient,  for  not  staling  that  tiie 

entry  was  illegal,  ii.  238,  240 
decisions  of  the  judges  as  to  what  is  an  illegal  entry  under  8  II  6, 

c.  9,  ii.  S!38,  239 
when  tenant  holding  over  guilty  of  illegal  entry,  ii.  239 
in  these  cases  ptudent  to  try  right  in  civil  action,  id. 
Practical  Proceedings  in  cases  of  forcible  entry  and  detainer,  ii.  240 
statutes  give  jurisdiction  (o  one  justice,  id, 
most  prudent  for  ttco  to  act,  id, 
complainant  should  be  sworn  as  to  his  right  to  estate,  and  of  (he 

forcible  or  illegal  entry,  id. 
or  conviction  not  showing  that  entry  illegal  would  be  bad,  id, 
when  case  doubtful  should  not  act,  id, 
but  leave  party  to  try  right,  id, 

or  should  issue  warrant  to  sheriff  to  impannel  a  jury,  id. 
when  ofiV^nders  may  traverse  finding  of  justices,  id, 
restitution  should  not  be  awarded  before  the  jury  have  found  force, 

ii.  241 
or  defendant  decline  traversing,  id, 
complainant  not  to  be  a  witness,  id, 
justices  to  give  restitution  on  finding  of  force,  id. 
and  draw  up  record  of  proceedings,  id. 
Certiorari  to  remove  conviction,  id. 

six  day's  notice  of  motion  to  be  given,  id, 
notice  must  state  objections,  id, 
proceedings  same  as  in  other  cases  of  certiorari,  id. 
Fourthly,  In  other  cases  between  landlords  and  tenant,  ii.  241 

Ist.  Premiiei  deserted,  and  rent  in  arrear  and  no  sufficient  distress, 
id. 
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enactments  in  this  retpect,  ii«  34t 
jurisdiction  given  to  justices,  id. 
power  of  Bppeel,  id* 

costs  on  appealing,  id.  I 

to  what  tenancies  the  statotes  epply,  id* 
four  circumstanecs  roost  concur,  ii.  242,  24S 

1*  a  tenancy  at  not  leas  tlmn  three-fourths  of  ibe  annual  value, 

ii.  343  , 

2.  at  least  half  a  year's  rent  in  ar rear,  id* 
S.  a  desertion  by  the  tenant,  id, 
4*  neither  tender  of  rent,  nor  a  sufficient  distress,  id, 
practical  proceedings  in  these  cases,  id. 
application  usually  in  writing  to  two  justices  of  the  county,  id, 
complainant  need  not  be  on  oath,  id, 
on  first  view  justices  to  affix  notice,  ii.  244 

requisites  of  notice,  id,  ^ 

on  accond  view  justices  to  give  possession  if  defendant  does  not 

appear,  &c.  id. 
what  dgmrtum  esaential,  id. 
jastices  should  inquire  fully  into  the  facts,  ii.  243 
provisions  of  11  G.  2,  c  19,  as  to  justice's  proceedings,  id, 
justices  not  liable  for  proceedings,  id. 
when  landlord  would  be  liable,  id. 
2dly.  Coat  &f  FrawiuAmt  Rtmoval  to  avoid  distress,  id. 
provisions  of  11  G.  2,  c.  19,  s.  4,  id, 
complaint  must  be  in  writing  before  two  justices,  id. 
justices  to  summon  parlies  concerned,  ii.  246,  247 
examination  to  be  on  oath,  id, 
value  of  goods  removed  to  be  ascertained,  ii.  246 
and  parties  offending  to  pay  double  the  value,  id, 
refusal  to  do  so,  a  distress  warrant  to  Issue,  id. 
default  of  distress,  party  to  be  co.umitted  for  six  months,  id. 
party  appealing  must  enter  into  recognisance,  &c.,  id. 
order  to  be  stayed  pending  appeal,  id. 
what  a  fraudulent  removal,  ii.  246*  247 
jurisdictiou  of  justices,  ii.  247 
requisites  of  the  order,  id, 
advisable  to  be  drawn  up  with  same  precision  as  a  conviction,  ii. 

248 
oath  and  warrant  to  authorize  the  breaking  a  dnelling-house  to 

seise  goods  firaudulently  removed,  id, 
enactment  of  11  G»  2,  c.  19^^  7,  id, 
elation  to  be  observed  before  granting.  If.  246,  249 
3dly,  Pauper  retaining  Parish  Pr&pcrty,  ii.  249 
enactment  of  59  G*  5,  c.  112|  s*  24,  id, 
proceedings  under,  id. 
4tbly,  Excmhe  Cottt  of  dittrett,  \U  250 
enactment  of  57  G.  3,  c.  93,  id* 
when  charge  unlawful,  justice  to  summon  party,  id. 
on  proof  of  charge,  to  adjudge  treble  the  amount  of  money  unlaw- 
fully taken,  ii.  250 
with  costs,  to  be  levied  by  distress,  M. 
other  provisions  of  act,  ii.  250,  251 
5thly,  Summary  proceedings  before  Justices  under  the  Cu$tom  and  £x* 
ciss  £«tos,  ii.  251 
jurisdiction  as  to  seamen's  wages,  ii.  525 

salvage,  ii.  528 
tithe,  &c.  ii.  456 

JUSTIFICATION  OF  BAIL.    Sea  BaU. 
written  notice  of,  iii.  385 
when  to  be  served,  id, 
affidavit  of  service  of,  id, 
form  of  notice  of,  iii.  379  to  383 
affidavit  of  justification,  iii.  382 
obtaining  time  to  justify,  iii.  385 
brief  and  osotlon  to  justify,  id, 
appeanmoe,  &c.  of  bail  to  justify,  id* 
hour  of  justifying,  id. 
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opposition  to,  iii.  S83 
demand  of  plea  when  a  waiver  of,  iii.  506 
objecting  to  notice  of,  iii.  618 

KING, 

his  right  in  cases  bt  stranded  property,  i.  103 

where  bastard  dies  intestate,  id. 

is  not  bound  by  statute  unless  named,  i.  3,  note  (d) 

when  bound  by  limitations  as  to  real  property  corporeal,  9  O.  3,  c.  16,  i.  747, 

748,  note  (e) 
when  bound  by  limitations  as  to  incorporeal  rights,  3  6c  3  W.  4,  c.  76,  i.  754, 

756,  748,  note  (c) 
when  bound  by  customs  and  prescriptions,  i.  745,  746 
under  7  &  8  G.  4,  c.  29  and  SO,  may  remit  penalty  or  imprisonment  of  offenders, 

ii.  138, 141 
prerogative  of,  to  appoint  judges,  iii*  5 

sometimes  conferred  by  statute,  id, 
statement  of  name  of.  In  writ,  iii.  164 
mistake  in,  when  a  Tariance,  id. 
servants,  &c.  privileged  from  arrest,  iii.  3^29 
alienation  by  grant  of  king,  i.  341 

KING'S  BENCH,  COURT  OF,  il.324 

jurisdiction  and  general  practice  of,  ii.  308,  3S4  to  382 
I.  Over  Civil  matters,  ii.  325  to  362 

1.  Formal  Aetiotu, 

1.  Personal  actions,  ii.  525 

2.  Only  one  mixed  action,  ejectment,  ii.  326 

3.  Not  over  real  actions,  id, 

2.  Summary  jurisdiction,  id, 

as  by  habeas  corpas,  ii.  327 

over  awards,  ii.  328 

over  annuities,  ii.  329 

mortgage  deeds,  ii.  331 

bail-bonds  and  replevin-bonds,  Ii.  335 

warrants  of  attorney,  ii.  333  to  337 

over  the  different  officers  of  the  Court,  id, 

attorneys  and  articled  clerks,  ii.  338 

over  costs  of  election  petitions,  ii.  340 

3.  Infurtherance  of  its  own  jurisdiction,  ii.  341 

under  Inteapleader  Act,  1  &  2  W.  4,  c.  58,  s.  6,  id, 

relief  to  sheriffs,  id, 

relief  at  law  in  other  cases,  ii.  $43 

under  Commission  and  Interrogatory  Act,  1  W.  4,  c.  22,  ii.  346 

when  or  not  may  compel  a  discovery,  ii.  348 

only  on  summary  proceedings,  ii.  349 

summary  proceedings  to  prevent  abuse  of  the  authority  of  the  Court,  id, 

or  other  vexatious  proceedings,  id, 

4.  In  aid  of  civil  jurisdiction  of  other  Courts,  as, 

by  compelling  them  to  act,  ii.  350 

restraining  then  from  acting,  ii.  350,  351 

on  appeal  from  their  decision,  id, 

answering  a  case  from  Court  of  Eqtiity,  ii.  350 

or  trying  an  issue  from  such  Court,  ii.  35*^ 

io  aid  of  inferior  Courts,  ii.  353 

general  utility  of  writs  of  certiorari  into  King's  Bench,  id, 

controul  over,  by  mandamus,  ii.  354 

by  prohibition,  ii.  355.    See  Prokibition* 

as  a  Court  of  Appeal,  ii.  360 

1.  Formally,  as  by  a  writ  of  error  or  fulse  judgment,  id» 
3.  Summarily t  as  between  landlord  and  tenant,  &€■  ii.  361 
3.  As  a  Court  of  Appeal  in  other  cases,  id, 
II.  Over  Crimirutl  and  public  matters,  U.  362 
in  general,  id. 
by  indictment,  ii.  363 
by  criminal  information,  id, 

alteration  of  practice  in  giving  judgment  immediately  after  triali  ii.  366 
by  articles  ot  the  peace,  ii.  367 
by  quo  warranto,  id, 
as  a  Court  of  Appeal,  ii.  368 
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by  reinoval  of  indictmeDt,  See,  from  inferior  Courts,  ii.  368 

by  writ  of  error,  ii.  374 

by  certloruri  to  remoTe  conTictions,  &c.  id. 

or  coroners'  inquests,  id, 
quaere  remedy  when  certiorari  taken  away,  ii.  376 
regulation  of  certiorari  to  remove  convictions,  &c.  id, 
enactments  respecting,  id.  n. 
practice,  ii.  378 

by  removal  of  proceedings  before  commissioners  of  sewers,  ii.  379 
upon  cases  stated  by  Courts  of  Session,  ii.  380 

either  upon  poor  rates,  ii.  382 

or  other  assessments,  id, 

from  orders  of  rcmovalf  ii.  38t,  383 

number  of  judges  in,  iii.  5 

business  transacted  in,  iii.  6 

formerly  sat  in  banc  after  term,  iii.  8 

Practice  Court  of,  iii.  14.    See  Practice  Court, 

roaster  in,  iii.  36  to  38.    See  Matter, 

KING'S  GRANTS, 
alienation  by,  i.  341 

KING'S  SERVANTS, 

when  privileged  from  arrest,  iii.  329 

LABOURERS  AND  SERVANTS, 

claims  for  and  against,  when  referred  to  arbitration,  iL  74 

LACHES.    See  Limitation,  Statutet  of.    Time, 
in  giving  notice  of  claims,  i.  568,  n.  (d) 
in  giving  notice  of  dishonour  of  bills,  i.  499  to  505 
other  notices,  i.  441  to  585 
tlie  limitation  of  actions  by  statute,  i.  736  to  787 
non<user  for  twenty  years,  consequences  of,  i.  757,  758 
not  litigating  interruption  of  right  within  six  years,  consequences,  id, 
general  consequences  of,  i.  785,  786 
what  or  not  prevents  decree  of  specific  performance,  i.  847  to  849 

LAND,  179.    See  Mtn«s,  i.  184 
import  of  the  term,  i.  151, 179 
what  the  term  comprehends,  id, 
devise  of  Umd  only  passes  life  estate,  i.  153,  n.  180, 252 
defined  in  3  &  4  Will.  4,  c.  27,  s.  179 
things  above  and  below,  i.  180 
prima  tonsura,  i.  181 
acres  more  or  less  how  construed,  i.  180 
when  a  devise  of  land  will  not  pass  the  fee  simple,  id, 
civil  injuries  to,  i.  374  to  400 
criminal  injuries  to,  i.  181, 400  to  413,  384 
injuries  to  by  building  too  near,  i.  383,  384 
boundaries  of,  i.  455,  456, 195,  196.     See  Boundaries. 
exercising  acts  of  ownership  upon,  repeatedly,  i.  456,  757,  758 
entry  and  demand  of  possession  of,  i.  571 
form  of  entiy  and  demand,  i.  573 

LANDLORD  AND  TENANT.    See  Distrettet.    Estate,    Forfeiture,  Lease,   For 
eible  Entry,    Ouster, 
agricultural  produce  protected  from  execution,  u  93,  94 
estate  for  years,  i.  247,  252,  259 
estate  from  year  to  year,  i.  254 
at  will,  i.  256 
at  safTerance,  i.  257 
incidents,  i.  258  to  264 
lease,  i.  310 

should  contain  all  stipulations,  i.  118  to  120,  475  to  480 
assignment,  i.  319 
surrender,  i.  316 
forfeitures,  i.  288,  480 
waiver  of,  i.  289,  290 
ouster  and  tvrelve  remedies,  i.  374  to  380 
tenant's  liability  for  waste,  i.  386  to  397 


ALL  THE  SEVEN  PARTS.  397 
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1.  Precautions  by  landlord. 

as  to  boundaries,  i.  455,  456,  195,  196 

inclosure  from  waste  adjoining,  i.  237 

precautions  to  be  observed  by,  in  general,  i.  471,  293,  294,  300 

suggested  preliminary  agreement  between,  i.  472,  294,  300 

what  only  an  agreement  for  a  lease,  i.  474,  475 

form  of  agreement,  i.  300 

when  ejectment  lies  for  a  breach  of  stipulation  in,  i.  474,  475 
what  a  lease,  i.  474 
suggested  terms  of  a  lease,  i.  475  to  480 

other  proper  terms  suggested,  i.  478 
provisoes  of  re-entry,  i.  478 

expediency  of  securing  recovery  of  possession  l>y  warrant  of  attorney,  i.  479 
precautions  by  landlord  after  lease  executed,  i.  480 
how  to  complete  a  forfeiture  by  non-payment  of  rent,  id, 
of  obtaining  a  disclaimer,  i.  482 
of  notices  to  quit,  i.  483  to  486 

forms  of,  i.  483  to  485.    See  Forms, 

2.  Precautions  by  tenant. 

when  entitled  to  examine  lessor's  title,  i.  472,  n.  (d) 

ascertaining  that  incumbrances  have  been  discharged,  i.  483 

when  to  insure,  i.  485,  486 

tender  on  land,  i.  486 

cannot  quit  for  fear  of  distress,  i.  485,  486 
summary  proceedings  b;^,  in  cases  of  forcible  entry  and  detainer,  ii.  238 
proceedings  of  justices,  ii.  241  to  251 

1.  Where  rent  in  arrear  and  premises  deserted,  ii.  241 

2.  In  cases  of  fraudulent  removal  to  avoid  distress,  ii.  245  to  248 

3.  Where  pauper  holds  over  after  permission  withdrawn,  ii.  249 

4.  Excessive  charges  upon  a  distress  for  less  than  201,  ii.  250 
appeal  from  justice's  decision,  ii.  361 

LANGUIDUS, 

when  sheriff  may  return,  iii.  249,  358 

LARCENY.    See  Felony.    Embetzlement,  i.  133 
what,!.  131 

of  what,  i.  132.    See  Animalt. 
of  choses  in  action,  as  a  bill  of  exchange,  instrument  must  have  been  available 

and  duly  stamped,  i.  85,  n.  («),  143,  n.  (r) 
robbery,  wliat,  i.  132 
sacrilege,  id, 
burglary,  id. 
housebreaking,  u/. 
stealing  from  particular  places,  id, 
by  tenants,  id, 

by  clerks  and  servants,  i.  134 
01  deer,  hares,  rabbits,  fish,  &c.  i.  132 

LAST  DAY, 

when  included,  iii.  110 

LAUD.\TORY  WORDS,  i.  44 

LAW, 

verdict  against,  when  new  trial  granted,  iv.  52, 53.    See  iV^eir  Trial, 

LAW  OFFICES, 

bolydays  and  dies  non  at,  iii.  104  to  106 
hours  of  attendance  at,  iii.  106 

LAWFUL  APPREHENSION, 
resisting  of,  i.  34 

LEADING  QUESTIONS, 

when  or  not  permitted,  iii.  892,  893 

LEASEHOLD, 

interest,  distinction  between,  and  freehold,  i.  244 

for  years  how  created,  i.  252 

right  of  voting  for  members  of  parliament  in  respect  of,  i.  264 
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LEASES.    See  Auignnunt,    EsUite»    ForftUure»    Landlord  and  Tenant, 
see  precautionary  measures,  i.  471  to  480 
preliminary  agreement  for,  i.  300,  472 
caution  respecting  same,  i.  472,  in  note 
form  of  agreement  for,  i.  252,  300 
leases  in  general,  i.  310  to  312 

how  to  be  framed  if  doubtful  who  has  legal  estate,  i.  311 
estate  for  years  and  incidents,  i.  247,  252,  259 
estoppel,  1.  253 

caution  that  all  intended  stipulations  be  inserted}  1 18  to  120,  478 
what  they  should  be,  i.  471  to  480 
DO  custom  available  against,  i.  119 
aliter  if  lease  silent,  i.  1^9,  120 ;  1  Meriv.  16 
how  to  be  framed  in  geqeral,  i.  468,  459,  475  to  479 
what  a  lease,  i.  474,  300 

what  only  an  agreement  for,  id. 
suggested  terms  of  one,  i.  475  to  479 

when  omission  to  fix  rent  will  not  prevent  specific  performance,  i.  831 
form  of  notice  to  determine  one  at  end  of  first  seven  years,  i.  485 
when  agreement  for,  specifically  enforced,  i.  844 
when  not,  if  intended  lessee  has  become  insolvent,  i.  844 

has  broken  covenants,  i.  845 
destruction  by  fire  when  an  excuse  for  refusing  to  accept  lease,  i.  845,  846 
death  of  cestui  qui  vie,  when  no  excuse,  i.  846  to  848 

LEASE  AND  RELEASE,  i.  327. 

LECTURES, 

copyright  in,  protected,  i.  719 
utility  of,  to  students,  ii.  40»  41 

LEGACIES.    See  Ecclesiastical  Courts, 
in  general  cannot  be  sued  for  at  law,  i.  8 

1.  Specific,  after  assent,  legal  interest  vests,  when  no  ademption  or  deduction 

from,  of  land,  i.  142 

2.  General,  when  or  not  recoverable  at  law,  u  7, 112, 143 

recoverable  at  law  when  executor  has  expressly  promised  to  pay  for  a 

new  consideration,  i.  7, 1 12, 143,  554 
or  when  the  executor  has  borrowed  and  debited  himself,  i.  7, 112,  554 
by  creditor  when  debtor  released,  i.  112 
but  in  general  remedy  only  in  Equity  or  Ecclesastical  Court,  i.  143, 

550,551,716 
when  on  administration  bond,  id. 
executor's  duty  to  pay  when,  id, 
not  within  a  year,  nor  then  without  indemnity,  i.  650 ;  9  Bing.  Hep.  5 ; 

1  Turn.  &R.  241 
wife  may  sue  alone  for,  i.  59 
how  they  should  be  paid  by  executor,  i.  548,  550 
not  withm  the  statutes  of  limitation,  i.  778 ;  but  see  infra 
jurisdiction  of  Courts  of  Equity  over,  i.  815  to  817 ;  but  see  ii\fra 
exclusive  in  case  of  infants,  i.  816 
married  women,  id. 
Ecclesiastical  Court,  when  has  no  jurisdiction  io  case  of,  i.  815  to  817 
sued  for  generally  in  equity,  i.  716,  816 
and  which  is  preferable,  i."716 
limitation  of  proeeedings  for,  in  3  &  4  Will.  4,  o.  27,  a.  40,  41,  43, 

i.  531, 736.  737,  in  notes,  783 
jurisdiction  of  Courts  of  Equity  over,  ii.  424,  436,  466 

of  Ecclesiastical  Courts,  ii.  466,  498 
recovery  of,  in  Arches  Court,  id.;  \v,  152,  191 
wife  to  sue  separately  for,  there,  ii.  467 

LEGACY  DUTY. 

executor  or  administrator  should  deduct  out  of  assets,  i«  547 
before  payment  of  legacies,  id. 
or  division  of  residue,  id. 
or  they  will  be  personally  liable  to  pay,  id. 

when  not  payable  out  of  foreign  property.     In  re  Bruce,  4  Run.  223 ;  The  At- 
torney General  v.  Jackson,  8  Bligh,  44 
recovery  of,  in  Exchequer,  ii.  398 
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LEGACY  AND  LEGATEE.    See  Legacies. 

if  speci6c  may  be  sued  for  after  aBient,  i.  8 ;  3  East,  120 

if  executor  has  retaioed  as  a  loan,  may  be  sued  for,  i.  112  ;  I  Moore  &  P.  209 

DO  action  lies  for  distributive  share,  i.  1 10 

unless  converted  into  a  loan  and  debt,  i.  554 

same  as  to  a  distributive  share,  id, 

LEGAL  OWNER, 

proceedings  in  name  of,  i.  7 

LEGAL  RIGHT, 

courts  of  law  vrill  not  directly  prevent  exercise  of,  i.  7 
but  ma^  conlroal  same,  id, 
otherwise  in  equity,  id, 

LEGAL  AGENTS, 
employment  of,  ii.  2 
enumeration  of,  ii.  2  a 
qualification  of,  ii.  15, 16 

LEGAL  QUALIFICATION.    See  Attorney  and  Solicitor. 

how  the  want  of,  in  an  attorney,  &c.  may  affect  client,  ii.  15,  16 
penalty  of  50/.  for  acting  without  regular  admission,  ii.  15 
presence  of  uncertificated  attorney,  when  insufficient,  ii.  16 
prudence  of  ascertaining  that  party  is  attorney  of  proper  Court,  id. 

LEGAL  REPORTS, 

importance  of,  iii.  7,  in  note 

LEGAL  AND  EQUITABLE  ASSETS,  i.  632  to  534 

LEGAL  ASSISTANCE, 

when  a  party  may  summarily  redress  himself  without  the  aid  of,  i.  586 

LEGAL  AND  EQUITABLE  ESTATES, 

difference  between,  i.  7,  8,  322,  324,  366  to  373 

LEGAL  AND  EQUITABLE  MORTGAGES,  i.  333,  467 

LEGATEES.    See  EceUsiattieal  CourU,    Legaeiet. 

jurisdiction  of  Courts  of  EquiW  over,  ii.  424,  436»  466,  498 
Ecclesiastical  dourts  over,  ii.  466,  498 

LETTERS, 

stealing  of,  i.  144 

to  be  cautiously  framed,  and  bow,  i.  441,  ii.  66  to  69 
form  of  one  in  case  of  ambiguous  slander,  i*  664 
form  of  apology  and  utility,  i.  506,  ii.  66  to  69 
modes  of  complaint  vary  according  to  rank,  &c.  i.  561 
copyrights  in,  when  protected  by  injunction,  i.  720 

when  not,  i.  697 
propriety  of  writing,  before  litigation,  ii.  66 
unless  pnrtT  likely  to  abscond,  t^ 
charge  of,  formerly  not  allowed,  id, 
but  now  otherwise,  id. 
terms  of  such  letter,  id. 
writing  of,  before  action,  iii.  134 
form  of,  to  defendant,  iii.  135 
fee  allowed  for,  iii.  135  to  137 
propriety  of  writing,  for  inspecting  document,  iii.  434 
forms  of,  intimating  irregularities,  iii.  529 
form  of,  offering  to  amend  same  and  pay  costs,  iii.  534 
statement  of,  in  brief,  iii.  852.    See  Brief. 

LETTERS  OF  ADMINISTRATION.     See  Ecelewutieal  Court,    Eieeutor,    Ad- 
minittrator.     Prerogative  Court.    AdminittratioHf  Letten  of, 
who  entitled  to,  amongst  next  of  kin,  i.  108  to  110,  526 
not  generally  obtained  till  after  fourteen  da^rs  from  death,  i.  526 
granted  by  writing  under  seal  from  proper  judge,  id. 
mode  of  obtaining  letters  of  administration,  i.  527 ;  ii.  500  j  iv.  131  to  134,  137, 

146,  &c. 
form  of  affidavit  to  obtain  same,  id, 
warrant  granting  same,  id, 

LETTERS  OF  UCENSE,  ii.  61 
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LETTERS  OF  REQUEST, 

jurisdiction  of  Arches  Court  under,  ii.  497;  iv.  140, 153 

form  of,  498 

practice  as  to,  ii.  497 ;  iv.  140,  153 

LETTER  STEALING,  i.  144 

I^EWDNESS, 

punishable  io  Ecclesiastical  Court,  ii.  477 

LIABILITY  OF  ATTORNIES.    See  Attornetf  and  Solicitor. 
in  general,  not  liable  where  point  of  Jaw  doubtful,  ii.  21,  32 
when  acting  under  counsel's  opinion,  id. 
liable  for  practical  errors,  ii.  33 
in  these  cases  remedy  by  action,  id. 
Court  will  not  summarily  interfere,  id. 
unless  when  guilty  of  want  of  integrity,  id, 
and  then  although  no  suit,  &c.  pending,  id, 

LIABILITY  OF  JUSTICES,  ii.  228.    See  Justices  of  the  Peace, 

LIBELS.    See  Slander, 
what,  i.  43 

when  may  be  destroyed,  i.  44 
action  for,  id* 

punishment  when  preferable  to  indict  or  move  for  criminal  information,  i.  44,  47 
malice  defined,  i.  45, 46 
when  or  not  a  question  of  fact  for  the  jury,  i.  43 
what  a  publication,  i.  44 

if  so  in  (ato  jury  9iTe  bound  to  find  accordingly,  i.  43,  n.  (/) 
otherwise  on  indictment  or  information,  i.  43,  n.  (/) 
no  preventive  remedy  in  equity,  i.  44,  n.  (r) 
unless  same  refers  to  a  cause,  id, 
cross  libels  are  not  admissible  in  mitigation,  i.  44,  n*  (<) 
when  suit  will  be  entertained  in  Ecclesiastical  Court  for,  i.  45 
when  defendant  not  liable  by  another  communicating  libel,  i.  45,  46 
when  advisable  to  move  for  criminal  information,  i.  47 
husband  separated  by  a  divorce  a  mensa  et  tkoro  may  be  jointly  sued  for  the  libel, 

1.  58 
and  this  though  she  has  been  guilty  of  adultery,  i.  58,  59 
when  a  notice  will  not  be  so  deemed,  i,  441,  453, 454 

when  expedient  before  action  to  require  explanation,  i.  562  to  564  ;  ii.  56  to  59 
suggested  form  of  letter  for  that  purpose,  i.  564 
when  legal  to  destroy  libellous  picture,  i.  617,  647, 648 
lio  injunction  to  restrain,  unless  on  ground  of  literary  property,  i.  697,  698,  699 
in  actions  for,  in  the  newspapers,  who  to  be  defendants,  li.  48 
names  of  proprietors  ascertained  at  stamp  office,  id, 
certified  copy  of  affidavit  filed  at  stamp  office  evidence  of  liability,  id. 
but  this  only  to  proprietor  or  publisher,  id, 
printer,  on  giving  up  author,  ground  of  mitigation  of  damages,  u2. 
and  suit  against  him  should  be  abandoned,  on  payment  of  costs,  ii.  49 
no  suit  for  written  slander  in  Ecclesiastical  Courts,  ii.  467, 468 
in  general  in  Ecclesiastical  Courts,  ii.  482,  504 
form  of,  for  defamation,  ii.  487 

for  subtraction  of  tithes,  ii.  491 
for  arrear  of  seamen's  wages,  ii.  534 

LIBELLOUS  MATTER, 

striking  same  out  of  declaration,  iii.  638 

LIBERTY, 

injury  to,  and  remedies,  i.  47  to  50 

escape,  rescue,  and  prison  breaking,  i.  49, 683  to  639,  c.  vii. 

habeas  corpus,  i.  684  to  695 

LICENSE, 

to  marry,  i.  53,  54 

form  of,  i.  54 

to  use  land,  i.  258  to  241 

defined,  i.  238 

distinction  between  and  on  interest,  i.  239  to  241 

not  sufficient  to  support  trespass,  id. 
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LICENSE— (cMiCmi/ed.) 

statute  against  frnnds,  i.  392,  S95 

tvhen  or  not  valid,  i.  336  to  S40 

when  revocable  or  not,  i.  337  to  340,  653 

decisions  questioned,  id, 

when  no  action  lies  for  continuing  buildings,  &c.  id, 

notice  to  discontinue  permitted  nuisance,  i.  670 

to  a  public  house,  mandamus  will  not  issue  to  grant,  i.  798 

or  to  hear  application  for  one  which  justices  have  refused,  id. 

LIEN, 

necessity  for  notice  of,  i.  106 

general  law  relating  to,  i.  491,  493 

stipulations  respecting,  id. 

construed  how,  i.  491 ,  493 

stipulation  construed  in  equitjr  as  at  law,  i.  493 

should  stipulate  for  power  to  sell,  i.  123,  n.  (g),  493,  493,  in  notes 

form  of,  i.  493,  493 

equitable  mortgage,  i.  333  to  336,  467 

carriers  have  not  a  geueral  lien  for  carriage  of  successive  packages,  i.  491 

unless  expressly  stipulated  and  customer  acquiesces,  id, 

suggested  furra  of  agreement  for  a  lien  and  power  of  sale,  i.  493 

another  form  for  a  general  lien  in  any  case,  i.  493 

general  lien  cannot  be  »old,  i.  493 

except  on  advance  of  roonej  on  deposit  of  perishable  commodities,  id, 

expediencj^  of  selling  in  other  cases,  nhen,  i.  493 

remedy  by,  considered,  i.  667 

the  right  of  lien  in  general,  i.  668 

when  not  affected  by  statute  of  limitation,  i.  764,  (q),  766,  (p) 

when  goods  deposited  by  way  of,  should  be  stipulation  for  power  of  sale,  ii.  59,60 

when  attorney,  &c.  should  give  notice  to  secure  his  lien,  ii.  69 

on  will,  ii.  505 

for  costs  of  attorney  now  preserved  in  the  three  superior  Courts,  ii.  331 

of  attorney  for  costs  when  uo  ground  for  relieving  defendant  from  verdict,  iv.  34 

LIFE, 

protected,  and  injuries  against,  i.  33 

estate  for,  i.  346 

by  what  words  created,  i.  351 

devise  of  land  only  passes  estate  for  life,  i.  153,  notes,  180 

freehold  for,  right  to  vote  for  members  of  parliament  in  respect  of,  i.  363 

forfeiture  by,  i.  387 

scmbic  not  liable  for  permissive  waste,  i.  386,  387 

sale  of,  and  dropping  of  a  life,  effect  of,  i.  845,  846,  818 

apportionment,  i.  336.     See  Rent, 

LIGAN, 

jurisdiction  of  Court  of  Admiralty  over,  ii.  511 

LIGHTS, 

ancient  windows,  306, 308 

LIGHT  HOUSES,  BEACONS,  AND  SEA  MARKS,  i.  300 

LIMBS  AND  BODY, 

injuries  to,  and  remedies,  i.  33,  37  to  43 

LIMITATIONS,  STATUTES  OF, 

enumeration  of  the  former  acts,  i.  736 

general  outline  of  provisions  of,  i.  737 

some  bar  the  right,  others  only  a  particular  remedy,  \.  736, 737,764,  (g),  766, (p) 

abstract  of  principal  act  relating  to  real  property,  3  &  4  W.  4,  c.  37,  i.  736,  737, 

and  in  notes 
abstract  of  recent  act,  3  &  4  W.  4,  c,  43,  ss.  3,  4,  5,  6,  9,  as  to  personal  actions, 

i.  737,769 
alphabetical  list  of,  i.  738 

the  principal  act  relating  to  real  prt)perty,  3  &  4  W.  4,  c.  37,  i,  739 
are  all  statutes  of  reffose  in  part  materia,  i.  740 
name  in  general  only  actiom,  not  tuits  in  Equity,  and  therefore  do  not  directly 

include  them,  i.775,  776 
English  acts  construed  to  affect  foreign  claims,  i.  769 

VOL.  IV.  2  D 
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LIMITATIONS,  STATUTES  OF— (cantinuad.) 

object,  principle,  and  utilitj  of  these  acts  id  general,  1. 741 

reasons  for  the  exceptions,  i.  74f 

what  place  not  to  be  deemed  bejfond  seat,  i.  736f  769 

reasons  for  liniiiing  actions  against  justices,  &c.  i.  749 

the  variations  of  their  provisions,  and  necessity  for  a  general  act,  id. 

practical  considerations  of  each  act  in  particular,  u  744 

First,  At  Law,  i.  744  to  775 

1.  As  to  real  property,  i*  744  to  760 
Corporeal, 

when  60  or  20  years,  i.  737 

Real  property  corporeal,  30  years,  tl  Ja«.  1,  o«  16,  U  744 

enactments  in  3  &  4  W.  4,  o.  27,  as  to  teal  property,  i.  796, 797, 

and  in  notes  760 
after  31st  December,  1834,  limited  to  tO  years  when  or  not,  id, 
760 
Incorporeal  rights,  as  of  common,  way,  watercourse,  ancient  light,  or 
other  easement  or  profit,  3  &  3  W.  4,  c.  71,  set  forth,  i.  745 
when  40  years,  id» 
when  30  years,  id, 
when  20  years,  id, 

after  60  years'  enjoyment  indefeasible,  id, 
unless  had  by  written  consent,  id, 
claims  of  way,  or  other  easement  20 years,  id, 
and  after  40  years  to  be  absolute,  id, 
use  of  light  for  20  years  Indefeasible,  i.  746 
unless  by  written  consent,  id, 
what  an  interruption,  i.  746,  757,  758 
what  to  be  alleged  in  pleading,  i.  746 
proviso  as  to  infants,  occ.  id, 
what  time  excluded  in  40  years,  id, 
the  king,  ecclesiastics  and  corporations  hound,  !•  745,  749 
Statutes  respecting  real  property  corporeal,  92  Hen.  8,  e.  2 ;  91  Jac.  1, 

c.  16 ;  9  Geo.  3,  c.  16 ;  3  &  4  Will.  4,  c.  27,  i.  746,  747 
Statutes  respecting  real  property  incorporeal,  2  &  3  WilK  4,  c.  71  & 

c.  100,  i.  747 
tithes,  2  &  3  Will.  4,  c.  100,  i.  744,  n.  (r) 
Consideration  of  the  enactments  and  decisions,  i.  747  to  759 

when  statute  begins  to  operate  in  foruiedon  or  ejectment,  i.  747 

decisions  on  the  statute,  id, 

when  20  years'  adverse  possession  a  bar,  !•  748 

what  possession  deemed  adverse,  id, 

what  not  adverse,  i.  748  to  754 

First,  not  when  both  porties  claim  under  same  title,  1.  748 
Secondly,  when  possession  of  one  is  consistent  with  title  of  the 
other,  i.  749 
inciosures  from  waste  when  of  this  nature,  i*  751,  752 
Thirdly,  when  claimant  never  in  law  been  out  of  possession,  i. 
752,  753 

cases  of  tenants  in  common,  id. 
Fourthly,  when  occupier  has  acknowledged  claimant's  title,  i. 

754 
when  holding  after  forfeiture  does  not  constitute  an  advene 
possession,  1.  754 
disabilities  excepted  in  21  Jac.  1,  c.  16.  .1. 755 
cases  thereon,  i.  755,  756 
consequences  of  a  succession  of  disibilities,  i.  755 
Stat.  21  Jac.  1,  c.  16,  does  not  citcnd  to  rent-charges,  qait  rents, 
&c.  i.  756 
As  to  Incorporeal  Property,  i.  758 

common  law  presumption  in  fsTOor  of  some  incorpoieal  rights  after 

20  years'  enjoyment,  i.  756 
bot  there  most  not  have  been  any  interruption  submitted  to,  i.  757 
operation  of  2  &  3  W.  4,  c.  71,  upon  incorporeal  righle,  as  com- 
mons, ways,  watercourses,  &c.  i.  758 
Limitations  in  Equity  relative  to  Real  property,  i.  759*  775  to  788 
bound  by  the  same  rule  as  Courts  of  Liw,  i,  759 
and  now  express  enactments,  i.  760 
statement  of  the  recent  enactments  as  to  real  property,  id. 
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LIMITATIONS,  STATUTES  OF— (conHniKd.) 

As  to  Personal  actions  and  their  excepiiont,  i.  760  to  770 

the  enactments  in  tl  Jac.  1,  c.  16;  4  &  5  Ann,  c.  16 ;  9  Geo.  4, 

c.  14 ;  and  53  Oca  3,  c.  127 . .  i.  760  to  764 
the  enactmeiits  in  3  &  4  W.  4,  c.  97,  »•.  40  to  49,  stated  and  con- 
sidered, i.  736,  757,  in  notes,  764 
Id.  c.  49,  t.  3  to  7,  796,  737,  in  notes,  i.  764,  769 
what  actions  to  be  brooght  within  six  jeara,  i.  760 
what  within  four  years,  i.  761 
what  within  two  years,  id, 

fortbertime  provided  after  jodgment  of  ootlawry  reversed,  id, 
exceptions  in  favour  of  infants,  Btc*  id, 
matoal  acooonts,  1  Gale,  65 
infancy,  on  what  day  it  terminates,  i.  766 
actions  agahut  persons  iMyoad  sea  within  six  years  after  return, 

i.769 
exceptions  io  lafoor  of  foreigners,  &Ci  i.  766 
limitations  of  salts  for  tiibes,  i.  76S 
verbal  admission  excluded  by  9  G.  4,  c.  14,  id, 
except  payments,  id* 

applies  to  simple  contract  debts,  alleged  by  way  of  aet>off,  id, 
memoranda  under  ihit  act  exempted  from  stamp,  i.  763 
decisions  on  acts  limitin|  personal  actions,  id, 
what  actions,  &c.,  are  within  acts  as  to  personalty,  i.  764 
when  in  trover  the  ofwner  may  elect  and  treat  the  first  seizure  or 

uHimate  tale,  as  the  cause  of  action,  i.  765 
lime  how  calculated  under  these  acts,  id, 
cause  of  action  when  considered  to  have  accrued,  id, 
fraud,  doubt  as  to  the  effect  of,  at  law,  i.  766 
relief  in  Equity  in  case  of,  1. 766,  779 
what  acknowledgment  or  payment  necessary  to  take  case  out  o| 

sUtute,  i.  767,  768 
presumption  of  payment  after  20  years,  i.  769 
proposed  alterations  in  limiting  time,  id, 
express  enactments  in  Sit  4  W.  4,  c.  27,  ss. 40,  41,  42,  and  id, 

c,  42,  8.  3  to  7 
limitation  at  Common  Law  of  certain  actions  during  life  of  party 

injured  or  injuring,  id, 
penal  actions,  i.  770 

justices  and  other  public  officers,  actions  against«  i.  771,  772 
custom-house  and  excise  officers,  i.  772 
construction  of  these  acts,  i.  771  to  776 

construction  of  time  exdodtog  first  day,  i.  774  ',  ii.  69, 147  to  149 
stated  and  considered,  i.  736,  737,  764, 769 
presumption  of  payment,  i.  769,  note  (5^) 
enactments,  i.  769 
the  statutes  when  must  be  pleaded  at  law,  1.  769,  note  (x),  Chap- 

pU  V.  Durston,  1  Cromp.  &  Jer*.  1 
aliter  in  actions  on  penal  statutes  or  against  justices,  &c*  i. 
party  aggrieved,  actions  by,  limited  (o  six  years,  i.  769 
actions  for  torts  by  executors  limited  to  a  year,  1.  776 
actions  against  executors  to  six  months  after  administering,  i.  770 
Secondly,  Operation  of  Statutes  in  Equity,  i.  775  to  782 

statutes  do  not  tn  general  name  suits  but  only  actions,  i.  775,  776 
but  now  in  some  cases  expressly  otherwise,  i.  776 
construction  of  them  in  general,  i.  775  to  788 

as  to  legal  claims,  i.  776 
their  operation  same  as  at  law,  id. 
Equity  will  not  interfere  after  20  years'  possession,  i.  274 
same  as  to  mortgagor,  Harman  ▼.  HolUngs,  1  Sim.  &  Stu«  471 
exception  in  cases  of  fraud,  i.  776 

in  cases  of  bills  of  discovery,  id, 
in  cases  of  open  account,  i.  777 
when  too  late,  i.  777  to  781 
in  devises  for  payment  of  debt,  exception,  i.  778 
but  the  statutes  do  not  dirtctly  affect  mere,  equitable  claims,  i.  778  to  782 
as  a  legacy,  i.  778.     But  see  ante.  Legacies, 
other  claims  not  named  in  statutes,  id, 
analogy  of  presumption  in  Equity  and  Law  against  demands,  i.  779 
exceptions  where  claimant  has  had  continued  possession,  i.  786 

2dS 
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LIMITATIONS,  STATUTES  OF— (continued.) 
pendency  of  bill,  its  operation,  i.  7S1 
decree  preventing  defendant  from  pleading  statute,  i.  776 
statute  wben  should  be  pleaded  in  Equity,  i.  781 
not  by  demurrer  when  a  mere  Equitable  claim,  i.  780 
Thirdly,  Uperation  in  Bankruptcy,  1. 782 
Fourthly,  In  caies  of  Executors  and  AdminiOrators,  id. 
Fifthly,  In  EccUsiastical  Courts,  i.  783;  ii.  478 
Sixthly,  Respecting  Tithes,  id. 

Modus,  t!  &  3  W.  4,  c.  too 
Seventhly,  In  Admiralty  Courts,  i.  784 
Eightly,  In  Criminal  Cases,  id,  * 

Ninthly,  Consequences  of  Laches  in  other  cases  independent  of  Statutes,  i.  785,  and 
see  780,  781 

of  prosecutions  under  7  &  8  G.  4,  c.  99,  to  three  months,  ii.  136 

of  actions  against  parties  bondjide  acting  under  the  same,  six  months,  ii.  139 

of  prosecutions  under  7  &  8  G.  4^  c.  SO,  three  months,  ii.  141 

commencement  of.     See  Proceedings  between  Retainer  and  Litigation, 

consideration  of  subject  In  general,  ii.  46  to  7t 

of  suits  in  Ecclesiastical  Courts,  ii.  478 

of  appeals,  ii.  578 

of  writs  of  error  20  3-ears,  ii.  597 

dale  of  process,  commencement  of  action,  iii.  159,  204, 406  to  408 

proceedings  to  save  statute  of,  iii.  406  to  408 

enactment  of  2  W.  4,  c.  39,  s.  10,  respecting,  iii.  406 

requisites  to  be  observed  after  issuing^r<t  writ,  id* 

return  of  non  est  inventus  thereon,  id, 

entry  of  such  return,  id. 

issue  of  continued  process,  id, 

subscription  of  memorandum  thereto,  iii.  407 

form  of  memorandum,  iii.  408 
amendment  of  writ  to  prevent  operation  of.  iii.  54, 407 
the  like,  of  continued  process,  iii.  407 

service  of  process  at  house  of  agent  will  not  save  statute,  iii.  408 
process  must  be  in  form  of  action  afterwards  declared  on,  id, 
return  of  non  est  inventus  to  first  writ  essential,  id, 
indorsement  of  date  of  first  writ  on  continued  process,  id, 

LITERARY  PROPERTY, 
what  is  such,  i.  98 
recent  enactments  respecting.    See  Chitty  &  Hulme*8  Col.  Statutes,  191  to  193 

LITIGATIONS, 

expediency  of  conducting  same  courteously,  i.  439,  note  (g),  561,  562;  ii.  56  to 
59 

LITIGIOUS  PASSIONS, 

no  new  trial  merely  to  gratify,  iv.  50 

LIVE  AND  DEAD  STOCK, 
how  construed,  i.  92 

LOCAL  ACTIONS.     See  Venue, 
changing  place  of  trial  in,  iii.  649 

LOCAL  DESCRIPTIONS,  iii.  459,  460,  464, 470.    See  Declaration.    Venue, 
LOCAL  MEANINGS,  i.  118  to  126 

LODGERS,  stealing,  7  &  8  Geo.  4,  c.  29,  8.  43,  46,  i.  132 

cannot  quit  without  a  notice  to  quit,  merely  on  account  of  fear  of  a  distress  from 

ground  landlord,  i.  485,  486 
rights  of,  i.  256,  note  t ;  7  Car.  &  P.  26 

LONDON, 

sittings  at  nisi  prius  in,  iii.  91,  98 

LONDON  FIAT.    See  Bankruptcy,  Fiat, 
issuing  of,  ii.  541 
balloting  of  commissioner  for,  ii.  546 

LONG  ENJOYMENT.    See  Possession, 
interest  created  by  it,  i.  273 
several  points,  i.  757,  758 
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LORDS'  ACT, 

prisoner  may  be  brought  up  under  compulsory  clause  of,  at  the  assizes,  iii.  45 

LORD  CHANCELLOR, 

power  of,  to  make  order  altering  practice,  iii.  52 
may  commit  solicitor  for  disobeying  same,  id* 
no  action  lies  for  such  commitment,  iii.  53 

LORD  OF  A  MANOR. 

bill  to  compel  him  to  hold  a  Court,  ii.  421 
mandamus  usually  preferred,  i.  792,  794 ;  ii.  421 
bill  in  equity  against  lord  when  filed,  ii.  421 

LORDS,  HOUSE  OF.    See  Home  of  Lords. 
jurisdiction  of,  ii.  585  to  604 

LOSING  A  TRIAL,  iii.  388 

LOST  DEEDS, 

jurisdiction  of  Chancellor  in  cases  of,  ii.  408 

LOSS  OF  BILLS,  NOTES,  AND  OTHER  PROPERTY, 
full  directions  how  to  give  notice  of,  i.  416  (o  450 
forms  of  such  notice,  i.  448 
remedy  when  or  not  only  in  Equity,  i.  711 

LOSS  OF  ARTICLES  OF  CLERKSHIP, 
when  copy  may  be  inrolled,  ii.  1 1  0 

LUNATIC  AND  LUNACY, 

imprisonment  of,  to  prevent  mischief,  i.  670 
at  Common  Law  any  one  may,  id, 
when  medical  man  justified  in  confining,  id, 
when  application  should  be  made  to  the  Chancellor,  id. 
when  to  a  justice  of  the  peace,  under  39  &  40  G.  3,  c  94. .  i.  670,  67 1 
Courts  of  Law  cannot  release  when  arrested,  i.  671 

but  Chancellor  may  order  in  whose  custody  a  dangerous  lunatic  may  be  placed,  id. 
lunacy  of  a  contracting  party,  specific  performance  refused,  i.  826 
jurisdiction  of  Chancellor  over,  li.  426 
practice  as  to,  td. 

requisite  of  affidavit  on  moving  for  writ  of  habeas  corpus  to  bring  up  a  lunatic, 
iii.  540 

MAGISTRATES.    See  Juitices  of  Peace,  ii.  127  to  251 

MAIM, 

attempts  to,  how  punishable,  i.  34 

MAINTENANCE  OF  RELATIONS,  65 
modes  of  compelling  same,  i.  806 
cruelty  and  starving  of  children,  i.  34 
how  to  frame  deed  to  secure  the  same,  i.  66 

MAI^  PRAXIS,  i.  33  n.,  43,  45,  46 

MALICE, 

legal  signification  of  term,  i.  45,  46 

when  or  not  express  essential,  id, 

suggestions  as  to  punishment  when  injuries  orise  from,  i.  1 1 

new  trial  where  a  judge  omitted  to  direct  as  to,  iv.  40 

MALICIOUS  ARREST, 
defined,  i.  48  to  50 
action  ifor,  id, 
not  sustainable  unless  an  actual  arrest,  iii.  365 

MALICIOUS  COMMISSION, 

action  for  issuing,  1  B.  &  Adolph.  128 

MAUCIOUS  CONSPIRACY,  i.  48.    See  Mnlicious  Prosecution, 
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MALICIOUS  INJURIES, 

1.  Statutes  relating  to  general  provisions, 

1.  to  persons,  9  Geo.  4,  c.  31 

each  injury  stated  and  considered,  i.  33  to  50 

2.  to  personal  property,  7  &  6  Geo.  4,  c.  30,  s.  24,  i.  136,  407,  406 

each  injury  stated  and  considered,  i.  131  to  144^ 
apprehension  of  offenders,  under  act  to  prevent,  i.  624 
unnecessary  injury  to  a  dog  within  the  act,  i.  137,  625^  626 

3.  to  real  property,  id,  136,  400,  to  410 

each  injuiy  stated  and  considered,  i.  400  to  413 

4.  cruelty  or  malice  to  animals,  3  Geo.  4,  c.71,  i.  137 

stated  and  considered,  id. 

5.  poisoning  game  or  destroying  eggs,  1  &  2  Wm.  4,  c.  32,  s.  3  to  24,  i.  403, 

406 

6.  to  British  Plate  Glass  Company,  13  Geo.  3,  c.  38,  i.  137 

7.  to  English  Linen  Company,  4  Geo.  3,  c.  37,  s.  16,  id, 

conspiracies  to  commit,  id,  13  East,  228 

2.  Particular  provisions, 

1.  to  persons,  i.  47  to  72 

2.  to  personalty,  7  6c  8  Geo.  4,  c.  30,  i.  143,  144 

injuring  record  on  legal  proceedings  or  will,  7  &  8  Geo.  4,  c.  19,  t.  21, 
.     22,  i.  143,  144 
title  deeds,  i.  144 
silk,  woollen,  linen,  or  cotton  manufacture,  i.  136 
steam-engine  for  working  mines,  id, 
machinery  for  any  manufacture,  id, 
setting  fire  to  or  otherwise  injuring  a  ship  or  vessel,  id, 
false  signals  to  bring  into  danger,  id. 
cattle,  id. 

stacks  of  corn,  hay,  wood,  &c.  id, 
crops  of  corn,  &c.  id, 
wood  or  underwood  plantation,  &c.  id. 
hop-binds,  trees,  vegetables,  i.  136, 137 
DO  provision  for  damaging  a  bill  or  note,  i.  144 
but  action  would  lie,  id. 

3.  to  realty, 

1.  forcible  entries,  i.  401 

2.  night  poaching,  id. 

3.  game  act,  i.  403 

4.  spring  guns,  i.  406 

5.  general  act  against  small  injuries,  7  &  8  Geo.  4,  c.  30,  e.  24,  i.  407, 
408 

6.  other  higher  offences,  i.  410 

summary  proceedings  for,  ii.  139.     See  Justices  of  the  Peace. 

provisions  of  act,  7  &  8  Geo.  4,  c.  30,  ii.  139 

proceedings  may  be  before  one  justice,  but  preferable  before  two,  ii.  139,  140 

who  may  order  compensation,  li.  140 

party  aggrieved  may  be  a  witness,  ii.  140,  141 

act  not  to  apply,  when,  ii.  140 

not  essential  to  prove  malice,  id. 

persons/ound  comtnitting,  may  be  apprehended  without  warrant,  ii.  141 

distribution  of  penalty,  id, 

scale  of  punishment,  id. 

form  of  conviction,  ii.  142 

party  aggrieved  may  appeal,  id, 

MALICIOUS  PROSECUTIONS,  i.  47 
defined,  i.  47,  48 

want  of  probable  cause  to  be  proved,  i.  48  to  50 
conspiring  to  prevent  plaintiff  obtaining  certificate,  i.  48,  note  (x) 
the  judge  to  durect  jury  whether  there  was  probable  cause,  id. ;  Tatflor  v.  WUUtMg 

2  fi.  &  Adol.  845 
malice  when  or  not  material,  i.  45,  46,  48,  50 
plaintiff  entitled  to  copy  of  record  of  acquittal,  i.  49,  50 
new  trial  where  damages  excessive,  iv.  65,  66 

MALICIOUS  TRESPASS, 

certificate  for  costs  in  action  for,  iv.  24.    See  Cosii» 
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MANDAMUS, 

remedy  by,  at  law  in  general,  i.  788,  810 

one  of  the  highest  branches  of  jurisdiction  of  K.  B.,  i.  789 

may  be  compared  to  a  bill  in  equity  for  apecific  performance,  id, 

is  used  principally  for  Public  purposes,  i.  820 

is  confined  to  enforcement  of  pciformance  of  Public  Rights  or  Duties,  i*  789 

does  not  issue  in  relation  to  a  private  trading  company,  i.  789,  790 

not  to  a  trading  corporation  to  investigate  accounts,  i.  789 

nor  to  an  insurance  company  to  compel  the  transfer  of  shares,  i.  790 

but  exceptions  in  cases  of  charter  from  crown,  i.  799,  n.  (y) 

when  obligation  clear,  lies  to  repair,  &c.  a  public  bridge,  i.  790,  791,  n.  (m) 

but  not  if  questionable,  i.  791 

against  corporation,  baviag  no  goods  to  distrain  upon,  to  compel  payment  of  a 

rate,  i.  80< 
but  operates  in  affording  specific  relief  for  some  Privata  Wghti  against  Public 

Officers,  i.  790 
principally  issues  to  compel  admissioa  or  restitution  to  public  offices  or  stations, 

i.790 
or  to  compel  a  public  officer  to  perform  his  doty,  id» 
will  only  be  issued  whan  party  has  no  other,  or  not  so  available  a  remedy,  id, 

nor  where  quare  impedit  lies,  id, 

nor  where  adequate  remedy  by  action,  i.  789  to  791 
party  must  have  di  specific  legal  right,  i.  791 
and  there  must  be  absence  of  any  other  specific  legal  remedy,  id. 
is  not  a  writ  of  right,  but  is  discretionary,  and  exercised  with  great  caution,  id, 
must  be  promptly  applied  for,  i.  791,  738,  785,  786 
1,  Respecting  the  person,  absolute  and  relative,  i.7  88 

what  rights  of  the  person  may  be  enforced  by,  in  K.  B.,  i.  789 

power  to  issue  the  highest  and  most  important  of  Court  of  K.  B.,  id. 

compared  to  a  bill  in  equity  for  specific  performance,  id, 

used  principally  for  public  purposes,  id, 

and  to  enforce  performance  of  public  rights  and  duties,  id, 

will  not  be  granted  to  a  trading  corporation,  at  instance  of  one  of  its  mem- 
bers, id, 

mot  against  an  insurance  company  to  transfer  shares,  i.  790        ' 

operates  most  powerfully  and  extensively  in  enforcing  private  rights,  with- 
held by  public  officer,  id, 

though  principally  for  admission ,  or  restitution  to  a  public  office,  id, 

yet  it  extends  to  other  rights  of  the  person  or  property,  id, 

oolv  issued  when  party  has  no  other  specific  remedy,  i.  790,  791 

and  therefore  refused  to  a  bishop  to  license  curate,  1.  790 

and  to  the  Bank  to  transfer  stock,  id. 

will  be  granted  in  case  of  clear  public  right  to  prevent  immediate  damage,  id. 

as  if  a  public  bridge  or  other  work  in  a  dangerous  state,  id, 

though  other  remedy  by  indictment,  id, 

but  Court  will  refuse  writ,  if  obligation  doubtful,  i.  791 

party  applying  for,  must  have  a  specific  legal  right,  id, 

and  abience  of  other  specific  legal  remedy,  id, 

mandamus  not  to  be  considered  a  writ  of  right,  id, 

in  discretion  of  Court  to  grant  it,  id, 

no  writ  of  error  lies  to,  id. 

Court  will  not  interfere  after  considerable  delay,  id. 

as  where  party  has  slept  on  his  rights,  id, 

or  allowed  other  rights  to  grow  up,  id, 

or  disposal  of  fund,  out  of  which  claim  arises,  id. 

the  general  application  of  writs  of  mandamus,  id, 

principally  to  enforce  the  rights  and  duties  of  persons,  id, 

Alphabbtical  List  of  Instances  in  which  writ  will  or  will  not  be  issued, i. 792 

Accounts,  enforcing  delivery  of,  i.  79S,  806 
by  churoh wardens,  i.  793 
by  overseers,  i.  801 

Administration  and  Probate,  i.  792  I 

may  be  enforced  by,  i.  803,  806 

Admistton  and  Admittance,  i.  799,  797, 798 

lies  to  the  lord  and  steward  of  a  manor  to  compel  admission  to  copyhold, 

i.  794 
or  to  admit  a  purchaser,  id, 
or  a  devisee,  id. 

or  even  an  heir  to  a  copyhold,  td. 
or  to  hold  Goortd  to  admit,  id. 
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lies  to  admit  oflScer  to  public  ofiSce,  i.  798 

bat  not  to  a  private  office,  id. 

or  onleaB  party  can  show  that  be  ia  in  all  respects  entitled,  id. 

Admitgicn  of  an  AttemeUt 

to  examine  and  admit  when  it  lies  or  not,  i.  792,  798,  801 

AlehouteSf 

no  mandamus  will  be  issued  to  grant  a  license,  i.  798 

or  to  re-hear  an  application  which  justices  have  refused,  id. 

although  refusal  proceeded  from  mistaken  view  of  their  jurisdiction,  id. 

Appeal,  i.  79f 

lies  to  a  visitor  to  hear  an  appeal  and  give  judgment,  i.  796 

lies  to  justices  to  hear  appeal  agauoist  overseers  account,  i.  801 

to  justices  at  sessions,  to  receive  and  determine  an  appeal  at  a  subsequent 

sessions,  i.  804 
or  to  receive  an  appeal  during  the  next  sessions,  id. 
to  adjourn  an  appeal  to  next  sessions,  id. 
to  enter  continuances  and  hear  appeal,  id. 
but  not  where  appeal  in  discretion  of  magistrates,  id. 

Apprenticet,  i.79t 

lies  to  a  mayor  of  corporation  to  admit  to  his  freedom,  id. 

and  to  enrol  indentures  in  proper  cases,  id. 

but  not  otherwise,  id. 

but  not  where  binding  or  service  has  been  insufficient,  id, 

Arbitation  and  Avoard,  id. 

when  under  a  public  act,  may  be  enforced  by,  id, 
otherwise  not,  i.  79SI,  805 

Bankruptcy, 

writ  Ues  to  compel  commissioners  to  re-examine  bankrupt,  id, 

Bookt  and  Documenti,  i.  789,  790,  79:2,  801,  810,  81 1 

issues  to  compel  a  removed  clerk  to  deliver  up  books  of  a  public  corporate 

company,  i.  792 
to  compel  overseers  to  deliver  up  parish  books  to  their  successors,  t(/. 
but  not  for  new  churchwardens  against  old,  i.  792 
or  in  the  case  of  a  vestry  clerk,  id. 

nor  will  it  lie  to  compel  attorney  or  steward  to  deliver  up  documents,  id, 
but  will  at  the  instance  of  the  lord  of  the  manor,  or  judge  of  a  Court,  id. 

Burial  will  be  enforced  by,  i.  793,  806 

but  not  in  a  particular  place  or  mode,  id. 
Canal  Act,  i.  79S 

Case,  special  statement  of,  may  be  compelled  by  mandamus  when  sessions  have 
agreed  that  there  should  be  one,  i.  793 
unless  no  utility  appears  to  state  it,  id. 
or  sessions  have  not  agreed  to  state  one,  id. 

Church  and  Church  Rates, 

no  writ  lies  to  compel  the  making  a  rate,  id, 

but  may  issue  under  10  Anne,  c*  1 1,  s.  21,  to  assemble  a  meeting  to  inquire 

and  agree  upon  one,  id. 
may  issue  to  justices  to  hear  complaint  for  non-payment  of  church  •rate,  i.  793 

Churchwardcnt,  i.  793 

writ  lies  to  swear  in  a  churchwarden,  id. 

but  not  to  elect  new  ones  in  one  instance,  id. 

though  granted  in  another,  id, 

writ  lies  to  compel  production  of  his  accounts,  id, 

Campemation  lasaessment,  id. 

Constable, 

may  be  issued  to  compel  hearing  an  appeal  against  constable's  accounts,  id, 
but  only  when  majority  of  overseers  concurred  in  appeal,  id. 

Continued  mandamus  to  compel  entry  of,  i.  793,  794 

CanvictioH, 

will  issue  to  compel  magistrates  to  set  out  evidence  in,  i.  793 
but  not  to  enforce  when  validity  doubtful,  i.  794 

Copyhold, 

lies  to  lord  or  steward  lo  compel  an  admission  to,  id, 
or  to  admit  a  purchaser,  id, 
or  a  devisee.  Id, 
or  even  an  heir,  td. 
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inspcclion  of  Court  rolls  enforced  by,  i.  810,  811 

Corpcfation, 

writ  issues  to  compel  tbe  filling  up  of  facandea,  i.  794 

or  serving  corporate  oflSces,  id, 

or  to  compel  the  proceeding  to  a  new  eleciion  when  former  was  clearly 

colourable  and  void,  id. 
but  not  to  compel  a  mayor  to  put  a  resolution  to  repeal  certain  bye-laws,  id, 
when  not  in  relation  to  an  account,  &c.  i.  789,  790 

Courts, 

when  for  tbe  benefit  of  suitors,  mandamus  lies  to  enforce  the  holding  of, 

i.  794 
and  this  even  to  the  place  of  holding,  id, 
writ  issues  to  compel  the  holding  of  a  copyhold  Court,  i.  795 

C09U, 

Court  will  refuse  writ  to  levj  a  rate  for  costs,  unless  the  power  to  award 
them  be  clear,  id. 

Court  Rolls, 

issues  at  instance  of  a  lord  of  the  manor  against  steward  to  compel  the  de- 
livery of  them,  i.  792 
or  of  the  judge  of  a  Court  against  officer,  id. 
inspection  of,  will  be  enforced  by  mandamus,  i.  810,  811 
but  not  where  party  applying  claims  the  possession,  id. 

Dissenters, 

mandamus  lies  to  justices  to  register  a  dissenting  meeting-house,  i.  796 
and  to  adroit  a  party  to  take  the  oatlis  in  order  to  become  a  teacher  of  a  dis- 
senting congregation,  id. 

Distress, 

mandamus  lies  to  compel  the  backing  of  warrant  into  another  county,  id. 
but  not  to  issue  warrant  if  legality  of  conviction  doubtful,  id. 

Evidence, 

mandamus  may  be  issued  to  examine  witnesses  in  India,  under  13  Geo.  3, 
c.  63,  s.  44,  i.  795 

but  not  to  compel  a  magistrate  to  produce  depositions  to  an  intended  prose- 
cutor for  perjury,  id, 

Exeeutum, 

mandamus  to  succeeding  Court  to  issue  same,  i.  795 

Hightoays.    See  Surveyor. 

when  writ  issues  relating  to,  i.  795,  804 

Inferior  Courts  and  Judges,  Justices  of  the  Peace,  and  other  Ministerial  Officers  to 
perform  duties,  i.  795 

tchen  or  not  in  general,  i.  795,  796,  805,  806 

writ  issues  to  compel  justices  to  give  judgment  on  an  information  of  seizure, 
i.  795 

to  hear  an  application  of  journeymen  millers  to  make  a  rate,  id. 

or  hear  any  other  matter  required  by  statute  to  be  heard,  id, 

to  hear  complaint  respecting  non-payment  of  a  church  rate,  id. 

to  sheriff  to  compel  bim  to  enter  plaint  in  replevin,  id. 

to  justices  to  make  compensation  to  sheriff  in  lieu  of  abolished  gaol  fees,  i.  796 

to  commissioners  of  bankrupt  to  issue  their  warrant  for  further  examina- 
tion, id, 

to  arbitrators  under  canal  act  to  appoint  umpire,  i.  796 

to  a  visitor  to  hear  an  appeal  and  give  judgment,  id, 

to  compel  inferior  Court  to  give  judgment,  id, 

but  not  to  grant  new  trial  unless  former  one  a  nullity,  id, 

to  a  canal  company  in  a  local  act  to  assess  value  of  land  taken  by  them,  id, 

but  not  unless  application  made  in  reasonable  time,  id. 

maybe  issued  to  compel  justices  to  allow  expenses  sustained  by  appellant 
parish,  id, 

also  lies  to  compel  warden  of  a  college  to  affix  corporate  seal  to  an  answer 
in  Chancery,  id, 

but  will  not  be  granted  unless  act  required  to  be  done  clearly  within  the 
act  or  duty  to  be  performed,  id, 

nor  to  perform  act  subjecting  justices  to  an  action,  id. 

not  to  dismiss  an  appeal,  id. 

or  to  rehear  an  appeal  after  judgment  at  sessions,  id, 

would  be  otherwise  if  no  judgment  given,  id. 

nor  to  compel  justices  to  come  to  a  paxticuhir  prescribed  decision,  id. 
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but  lies  where  justices  «t  ■enions  decided  they  had  ao  jurisdiction  when 
they  had,  and  so  dismissed  the  appeal,  i.  796 

will  not  issiM  to  coi^pel  the  rehearing  of  an  appeal*  id, 

will  not  lie  to  review  a  decision  on  ground  that  a  wrong  decision  had  been 
cone  to,  i,  797 

nor  if  a  party  had  omitted  to  give  any  notice  of  appeal,  id, 

nor  to  compel  justices  to  proceed  upon  an  order  of  removal  which  they  had 
previously  by  order  superseded,  id, 

not  to  proceed  where  they  legally  could  not  do  so,  id, 

nor  to  regulate  the  practice  of  the  quarter  sessions,  id. 

unless  it  manifestly  appear  wrong  or  unjust,  id. 

nor  to  compel  a  bishop  to  state  his  reasons  for  refusing  to  admit  a  party  as 
deputy  register,  id, 

nor  to  compel  mayor  of  a  town  corporate  to  propose  a  resolution  for  repeal- 
ing certain  bye-laws,  id. 

when  josticM  hiavs  ditctetioimrypowtrCmutoi  K.  B.  will  not  interfere,  id, 

but  that  rule  recently  qualified  by  Lord  Tenterden,  i.  797,  note 

Irupection  of  Court  Rolls,  &c.  i.  798 

Justtettqfthe  Peace,  i,  795  to  798,  iupra  under  Court,  ii.  tit.  Jtistice$  of  the  Peace, 

lAcente, 

mandamus  will  ii9t  Usoe  to  graat,  id, 

or  to  rehear  application  for  one  which  justices  have  refused,  id. 

Manor,    See  Copyhold,  i,  798 

whsB  writ  lies  to  compel  holding  Court,  or  to  admit,  i.  799, 794 
or  to  aiTovd  inspectioB  of  Co«K  rolls,  i.798,  810,  811 

Oaths, 

mandamus  lies  to  justices  to  admit  a  person  to  take  oath,  &c.  in  order  to  be 
teaser  of  a  dissendng  congregation,  i.  798 

Offices  and  Situations  of  a  Public  nature,  id, 

lies  to  admit  or  restore  a  party  entitled  when  office  legal,  and  public  or  fixed, 
k€.hy  atcitvte,  £c€.  id. 

but  not  if  office  of  a  private  nature,  i.  798»  800 

or  determiBaiiile  at  will,  id, 

nor  unless  party  applying  shows  that  he  is  in  all  respects  entitled,  i.  798 

mandamus  lies  to  admit  or  restore  corporate  officer  from  the  highest  to  the 
lowest,  id, 

and  this  though  he  has  never  had  possession  of  the  office»  i.  798,  799 

but  if  election  discretionary,  no  mandamus  to  proceed  to  elect  would  be  is- 
sued, id, 

DM  to  elect  mffaeri  of  an  undefined  body,  id, 

nor  to  compel  a  corporate  assembly,  for  purposes  of  removing  non*re8ident 
members,  id, 

wImb  ofioe  wiU  be  preooBed  to  be  public,  id, 

granted  to  restore  a  party  to  office  of  clerk  or  surveyor  to  the  city  works,  id, 

and  to  restore  the  tftrasarer  of  the  New  River  Company,  id. 

ecclesiastical  officers  and  persons,  admission  and  restoration  of  these  en- 
forced froii  the  highest  to  the  lowest,  id. 

unless  where  there  is  other  remedy,  id, 

lies  to  try  the  right  of  officiating  in  a  chapel,  i.  799 

to  compel  bishop  to  grant  a  license  to  a  lecturer  to  preach,  id, 

to  admit  a  dissenting  teacher  duly  elected,  id. 

to  restore  to  the  ministry  of  an  endowed  dissenting  meeting-house,  i.  800 

but  not  when  «xpolled  by  majority  of  congregation,  id. 

to  swear  in  or  restore  a  cfaurdiwarden,  id, 

or  a  sextoBf  id, 

will  fissne  on  behalf  of  a  candidate,  to  commissioners  of  the  land-tax,  to 
compel  them  to  proceed  to  elect  a  clerk,  id. 

w^  a  edooted  Kes  to  swear  him  in  and  admit  him,  id, 

will  lie  to  the  warden  of  a  college  to  admit  a  chaplain,  id, 

and  to  restore  the  scboohnaster  of  a  grammar  school  by  the  crown,  id, 

to  restore  the  master  of  a  college,  id. 

and  even  to  restore  an  usher  of  a  grammar  school,  id, 

and  to  compel  visitor  of  a  college  to  exercise  his)  visitstorial  power  by  re- 
ceiving and  hearinc  an  appeal,  id, 

in  cases  of  doubtful  elections,  mandaaos  iMUOi  to  proceed  to  a  new  elec- 
tioDfid. 
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lies  to  restore  party  to  office  of  master  of  a  free  school,  L  800 

does  not  istae  where  party  confessedly  rightfiilly  removed  ss  regards  me- 
rits, id, 

nor  where  saspension  not  equivalent  to  a  removal,  id. 

nor  where  Um  words  ihali  and  atay  are  not  obUgatory,  but  discretionary,  tJ. 

nor  to  ooaapel  Archbishop  of  Caaterbory  to  ifsae  fiat  £i>r  admission  of  a 
doctor  of  laws  as  advocate  of  the  Court  of  Arcltes,  i*  801 

nor  to  the  benchers  of  one  of  the  inns  of  Court  to  admit  a  person  as  a  mem- 
ber or  student,  id, 

nor  to  call  him  to  the  bar  to  enable  him  to  practise  as  a  barrister,  id, 

nor  to  ihe  college  of  physicians,  to  examine  a  pany,  t'd. 

nor  to  admit  an  attorney,  id. 

Ordcn, 

will  not  in  general  be  enforced  by,  i.  801 

but  disobedience  of  them  punished  by  indictment,  id. 

Oveneert  of  the  Poor, 

mandamus  lies  to  justices  of  the  peace  to  nominate,  i.  801 

and  to  appoint  overseers  in  an  extra-parochiat  place,  id, 

or  a  separate  hamlet,  id. 

or  when  the  prescBt  had  beea  appointed  on  a  Sunday*  td« 

to  preceding  overseers  to  deliver  over  books  to  successois,  id, 

or  to  the  overseers  to  make  a  rate,  id. 

rule  for  which  is  absolute  in  the  first  instance,  id. 

lies  to  overseers  and  gwardiaas  to  pass  their  accounts,  id. 

to  justices  to  e«ear  an  overseer  to  his  aeeonnts,  id, 

to  proceed  to  pass  overseer's  aosoniKa,  id. 

or  to  levy  the  balance,  id, 

or  to  hear  an  appeal  ngainet  his  accovnt,  id. 

or  a  complaint  against  him  for  not  paying  over  the  balance,  id. 

but  not  when  justices'  power  discretionary,  id, 

of  a  public  debt  or  doty  will  in  some  cases  be  enforced  by  mandamus,  i.  BOS, 

664 
tho^h  remedy  generally  by  distress,  vL 
or  if  duly  ordered  to  be  paid,  by  indictment  for  disobedience  of  order,  id, 

Ptrmit, 

Court  will  compel  the  delivery  of  a  proper  one,  id. 

PoorRaU, 

43  Eliz.  c.  2,  is  imperative  on  churchwardens  and  overseen  to  make  a  rate, 

id. 
and  performance  of  duty  wUl  be  enforced  by  mandamus,  i.  803 
and  will  be  granted  in  first  instance,  id. 
lies  to  justices  to  make  a  rate  in  aid  after  inquiring  whether  ft  be  necessary, 

id, 
but  not  if  other  parish  be  within  an  exdoaive  jarisdactiaB,  id, 
nor  to  make  a  rate  assessing  stock  in  trade  and  pecseoal  psnperty,  i.  802,803 
it  lies  to  justices  to  sign  or  allow  a  rate,  id. 

and  if  two  different  tales,  thc^  will  be  compelled  to  elect  which  to  sign,  id. 
will  not  be  issued  to  command  overseers  tocoUect  the  rate,  i.  803 
yet  It  will  te  compel  the  party  reted  to  pay,  at  least  when  a  xaorpoitition,  id. 
it  issues  after  refusal  to  compel  justices  to  summon  a  party,  even  a  bishop, 

in  aiK«r,  id* 
and  if  he  shew  iio  oause,  to  issne  bis  disliess  wairaiit,  id. 
but  not  if  tlie  Jisttlky  be  doebtfd,  id. 
nor  to  direct  that  certain  persons  be  inserted  in  the  rate,  id, 
ner  te  lefnlate  cqaality  of  assessment,  id. 

Prison  and  Priton  Regulations, 

writ  issues  to  compel  magistrates  to  admit  attorney  te  prison,  i.  805 
when  not  to  the  marshal  of  K,  B.  prison  to  admit  an  attorney,  i.  803 

Probate, 

may  be  enforced  by  mandamus,  id. 

Public  Works, 

lies  to  compel  a  corporate  company  to  reinstate  a  zailway  which  had  been 
dcdicaled  to  the  pnblk,  id. 
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but  not  if  public  right  or  duty  be  doubtful,  i.  803. 

liability  of  commissioners  of  sewers  to  repair  may  be  enforced  by,  id. 

but  not  where  damage  done  by  applicant's  neglect,  id. 

Bate, 

will  not  be  issued  to  justices  to  make  a  rate  to  reimburse  two  inhabitants  in 

defence  of  indictment  for  not  repairing  a  bridge,  i.  803,  804 
nor  to  make  a  church  rate,  id. 
except  in  certain  cases  under  modem  acts,  id. 
nor  a  rate  to  reimburse  churchwardens,  id, 

Register,    See  Ship, 

when  lawfully  claimed,  deiiTery  of  registry  may  be  enforced,  i.  804 

Replevin, 

writ  lies  to  compel  grant  of,  and  entry  of  plaint,  id,  n,  (I) 

Security  of  Peace, 

will  be  issued  to  justices  to  compel  them  to  take  securities  where  party  re- 
sides at  a  distance,  id, 
but  it  is  said  will  not  interfere  with  their  local  original  jurisdiction,  id, 

Seuions, 

lies  to  justices  at  sessions  to  receive  and  determine  an  appeal  at  a  subsequent 

sessions,  id, 
or  to  receive  an  appeal  during  the  next  sessions,  id, 
or  to  adjourn  an  appeal,  id. 
or  to  enter  continuances  and  hear  appeal,  id, 
but  not  when  there  was  suflicient  time  to  hear  it,  id, 
nor  where  in  discretion  of  magistrates,  id, 
nor  10  regulate  the  practice  of  sessions,  id. 
nor  to  compel  sessions  to  hear  particular  evidence,  id. 

Sheriff  and  his  Deputy, 

will  be  compelled  by  maudamus  to  perform  his  duty,  id. 

ns  to  enter  plaint  in  replevin  in  Couuty  Court  for  damage  feasant,  id. 

Ship  Regittry, 

granting  of,  will  be  enforced  by,  when  directed  by  statute,  id. 
but  not  where  there  has  been  an  irregularity  in  the  transfer,  id. 

Special  case.    See  title  Case, 

when  the  settling  same  by  sessions  may  be  enforced,  i.  793,  804 

Surveyor.    See  title  Highways. 

may  be  issued  to  justices  to  appwnt  a  surveyor  of  highways,  id. 

or  to  swear  him  in,  id, 

or  to  make  a  rate  to  reimburse  him,  id. 

Warrant.    See  Comnetum.    Distress. 

mandamus  lies  to  compel  the  backing  a  warrant  into  another  county,  i.  805 

Miscellaneous  cases,  when  or  not  a  mandamus  may  be  issued,  id. 
in  arbitrations  under  statutes,  id, 
as  to  compel  arbitrator  to  appoint  umpire,  id. 
but  not  unless  founded  on  some  statute,  i.  805 
when  it  will  issue  directing  magistrates  to  permit  attorney  of  a  prisoner  to 

have  access  to  him,  id, 
when  it  will  issue  at  instance  of  a  bankrupt  committed  for  not  satisfactorily 

answering,  id, 
it  lies  to  compel  ecclesiastical  judge  to  grant  probate,  i.  806 
or  letters  of  administration  to  the  husband  of  his  wife's  estate,  id, 
unless  he  has  done  something  to  part  with  his  right,  id, 
or  to  the  next  of  kin,  id* 
but  not  to  compel  grant  of  administration  durante  minore  estate,  id. 

Preliminary  Practice, 

in  obtaining  writ  of,  i.  806  to  808 
first  steps  to  be  taken  by  claimant,  i.  807 
second  application-,  i.  808 
affidavit  to  support  motion  to  the  Court,  id, 
what  it  should  state,  id. 

should  anticipate  and  answer  every  objection,  id. 
course  to  be  pursued  on  motion  to  the  Court,  i.  809 

Court  may  examine  validity  of  return  on  motion,  or  order  the  case  to  be  set 
down  for  argument,  id. 
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costs  when  allowed,  i.  809.     See  C^s, 

other  points,  td. 

jurisdiction  of  King's  Bendi  by  writ  of,  i.  792  to  794;  ii.  S54 

has  exchisive  jurisdiction,  id, 

extension  of  remedies  by,  suggested,  ii.  354 

to  examine  witnesses  in  India,  ii.  388 

to  compel  appointment  of  arbitrator,  ii.  93 

when  it  lies  against  justice,  ii.  190,  201.  2«9,  and  see  Justias  of  the  Peace, 

when  Court  of  K.  B.  will  grant,  ii.  190,  201,  218,  229 

proceedings  to  obtain  same,  td. 

MANOR.    See  Copyhold,  i.  166 
waste  thereof,  i.  167,  237 
commons,  and  injuries  to,  i.  210,  395.    See  Commons. 

MANSION  HOUSE,  i.  167.    See  Curtilage,    Mewiage.    OuthoHte$, 

MANSLAUGHTER, 

when  medical  practitioner  will  be  guilty  of,  i.  43 

MANUFACTORIES  AND  MANUFACTURES, 
criminal  injuries  to,  how  punished,  i.  136,  410 
hundred  when  liable  to  compensate,  i.  411,  576  to  678.     See  Hundred.  ' 

MAPS, 

utility  of,  in  brief  on  trials,  iii.  852.     Sec  Brief, 

MARGIN, 

statement  of  venue  in,  iii.  459,  460,  464,  470 
of  title  of  cause  in  a  plea,  iii.  7 16 

MARINER'S  WAGES,  ii.  b'iO.    See  Admiralty,  Court  of, 

MARKET,  i.  393.     Rex  v.  Starkey,  2  Ncv.  &  P.  169 

MARKET  OVERT, 

contracts  of  sale  in,  i.  124 

MARRIAGE,  i.  53  to  56,  103.     See  Ecclenastieal  Court,    Husband  and  Wife, 
recent  enactments  respecting.     See  Chitty  &  Hulme's  Coll.  Stat.  658  to  669 
promise  to  marry  when  or  not  binding,  i.  56,  57  ;  ii.  52 
false  swearing  on  obtaining  marriage  license,  i.  54 
when  gifts  in  expectation  of,  may  be  recovered  back,  i.  67 
certain  marriages  soleronixed  at  Hamburg  declared  valid,  i.  55,  note  (p) 
Catholics  must  be  married  by  same  forms  us  Protestants,  i.  66,  note  (c) 
Quakers  and  Jews,  i.  56 
if  informal,  when  action  sustainable,  i.  57 
deeds  of  separation  when  or  not  valid,  i.  58 
incidents  of,  i.  59,  60 

wife  not  a  witness  for  or  against  husband,  i.  60 
title  by,  to  personal  property,  i.  103 
contract  to,  not  specifically  enforced,  i.  788,  850 
marriage  articles  decreed,  i.  850 

restitution  of  conjugal  rights  where  and  how  enforced,  i.  788, 789 
questions  respecting  same  properly  cognizable  in  Ecclesiastical  Courts,  td. 
breach  of  promise  cannot  be  sued  for  by  executors,  i.  788,  note  (d) 
if  either  party  to  a  contract  a  married  woman,  when  ground  for  refusing  specific 

performance,  i.  826 
when  Court  of  Equity  has  no  jurisdiction  over,  ii.  434 
suits  for  matrimonial  causes,  ii.  458 

to  prohibit  granting  a  license,  td. 

for  jactitation  of,  ii.  459 

nullity  of,  td. 

restitution  of  conjugal  rights,  ii.  460 

divorces,  ii.  461 ;  iv.  140,  153,  195 

alimony,  ii.  462 

costs  pending  suit,  id, 

bill  to  discover  promise  of,  lies,  ii.  52 

MARRIAGE  SETTLEMENT, 
suggestions  as  to  form,  i.  57 
adultery,  when  not  a  forfeiture,  td. 
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MARRIAGE  SETTLEMENT— (e<m<tniKP(f.) 
when  valid  against  creditors,  i.  3t9 
title  acquired  by,  id, 

MARRIED  WOMEN, 

demand  of  return  of  goods  obtained  by,  i.  582 
bequest  to,  when  husband  entitled  to,  i.  6 
cannot  consent  to  a  reference,  ii,  77 

MARSHALLING  ASSETS,  ii.  421 
bill  for,  id, 

MASTER  AND  APPRENTICE.    See  Apprentice. 
provisions  of  the  Mutiny  Act  respecting,  i.  70,  71 
roaster  may  correct  apprentice,  i.  71 
but  unnecessary  violence  or  degradation  would  be  illegal,  id, 
uotice  of  apprentice  having  absented  himself,  i.  850 
demand  of  apprentice,  I.  864,  865 

MASTER  AND  CLERK,  80.    See  next  Utle. 

advisable  to  stipulate  against  clerk  setting  up  for  himself  within  a  reasonable 
distance,  i.  80;  ii.  8,  9 

MASTER  AND  SERVANT,  i.  7« 
in  general,  id, 

1,  Servants  in  husluuidry,  id. 
under  control  of  justices,  id* 
master  cannot  beat  for  correction,  i.  73 
when  a  sailor  or  soldier  may  be  corrected,  id, 
%,  Servants  in  trades, 

some  under  control  of  magbtrates,  it  74 
arbitration,  id. 

3.  Menial  servants,  id, 

not  under  control  of  magistrates,  i.  72 

master  cannot  beat  for  correction,  i.  75 

withholding  proper  food,  servant  may  depart,  id, 

discharging  of,  for  what,  i.  75  to  78 

when  not  entitled  to  wages,  i.  78 

when  master  cannot  deduct,  id.  Aliter,  sailor's  wages— the  New  Pbftnli 

Court  of  Admiralty.  Feb.  14,  1833,  ii.  524  (d) 
character,  giving,  i.  78,  79 
defence  of  master  or  servant,  1.  79 
liability  of  master,  i.  79,  80 
personal  liability  of  a  servant,  id, 

4.  Ihlaster  and  clerk, 

distinction  between  and  servant,  i.  80 

clerk's  duty,  i.  81 

when  may  be  discharged,  i«  81,  82 

offences  uf  clerks,  i.  82 

liability  of  surety  for,  i.  82,  83,  126  to  130 

bankruptcy  of  master  no  discharge  of  contract  of  hiring,  i«  8 1 

notice  of  authority  of  servant  being  determined,  i.  843 

notice  of  servant  having  absented  himself,  i.  850 

demand  of,  when  harboured,  i.  864,  865 

articles  of  clerkship  to  an  attorney,  iU  5^  to  10 

MASTER.    See  Prathouetary. 
authority  of,  iii.  36 

1 .  Master  on  civil  side  of  K.  B.,  id. 
importance  of  office  of,  id. 
experience  and  ability  of,  id. 
consulted  by  the  judges,  id. 
what  business  usually  referred  to,  iii.  3,  36,  37 
reference  to,  when  advantageous,  iii.  36 
when  he  may  receive  further  affidavits,  iii.  3,  36 
or  examine  parties  viv&  voce,  iii.  36 
attendance  uf  counsel  before,  iii.  36, 37 
moving  for  his  report,  iii.  3,  37 
after  reading  may  be  objected  to,  iii.  37 
taxing  and  allowance  of  costs  before,  id. 
his  discretion  in  this  respect,  id. 
when  Court  will  interfere  with  his  decision,  id. 
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MASTER— (ctrnttnufd.) 

wh«n  expedient  to  lefer  to,  iii.  S7 
either  party  may  object  to  reference,  37 ;  iii*  38 
reference  proper  ou  points  of  practice,  iii.  38 
but  not  so  on  points  of  law,  id, 
wlien  counsel  slioold  not  consent,  id, 
S.  Master  of  Crown  Office,  id, 

duty  of,  in  case  of  attachment,  id, 

in  cases  of  hidlctment  or  fnforamthm,  id, 

3.  Prothonotaries  in  C.  P.  id, 

duty  and  jvrisdiction  of,  id, 

what  business  referred  to,  iii.  SS,  39 

4.  Master  in  Exchequer,  iii,  39 

his  duty,  id, 

5.  Reference  to,  to  compute,  iii.  681  to  683 

jurisdiction  of,  2  Adol.  &c  Ellis,  448 

MASTER  OF  THE  ROLLS,  COURT  OF, 
jurisdiction  of,  ii.  443  to  446 

settled  by  3  G.  f ,  c«  30,  ii.  444 

MASTER  OF  ARTS, 

taking  degree  of,  entitles  clerk  to  admission  as  an  attorney,  &c.  «fl«r  service  of 

three  years,  ii.  6,  6  A,  8  6 
same  exception  in  favour  of  sladettts  for  tbt  bar,  &  30 

MASTER'S  CERTinCATE, 

of  clerk's  due  service,  ii.  11  ^,  13, 14 
refusal  of,  ii.  11  ^ 

MASTER  OF  CROWN  OFFICE, 

binding  of  artioled  clerk  to,  sufficient,  ii.  5/ 

MASTER  OF  SHIP, 

may  confine  passenger  for  refusing  to  act  in  defence  of  vessel,  i.  73,  note 

may  correct  seaman,  i.  73 

but  must  do  so  moderately,  i.  73,  74 

withholding  proper  food,  sailor  may  leave  vessel,  i,  74 

not  justified  in  withholding  wages  on  the  ground  of  occasional  Intemperance,  i.  74, 

note 
liability  where  servant  conceals  smuggled  goods,  I.  80 

MASTER'S  REPORT, 

when  may  be  objected  to,  iii.  37 

usual  for  counsel  to  see,  before  being  reed  in  Coait,  id, 

MATERIAL  EVIDENCE.    See  Vmu$. 

undertaking  to  give,  in  original  connty,  iii.  654 
what  deemed  such,  iii.  655 

MAYHEM  AND  WOUNDING, 
what,  i.  38 

attempts  to  maim,  how  punishable,  i.  34 
bow  oescribed  in  indictment,  i.  38 

MEASURES.    See  WeighU  and  Meatures. 

illegal,  statutes  and  customs  respecting,  i.  653 

MEDICAL  PRACTITIONER, 

if  death  ensue  from  want  of  skill,  or  from  ignorance,  he  will  be  guilty  of  man- 
slaughter, i.  43 
liability  for  mala  praxis,  id, 
for  indecent  exposures  under  false  pretences,  i.  40 

MEMBERS  OF  PARLIAMENT, 

rights  of  voting  for,  in  respect  of  different  intenats*  'u  362  to  264 
mode  of  proceeding  against,  under  2  W.  4,  c«  39,  iii^  162,  396 
form  of  writ  of  summons  aeainst,  iii.  166 
privilege  of,  from  arrest,  iii.  329 

MEMORANDUM.    See  IndorsemenU 

bill  of  discovery  lies  to  compel  a  party  to  edmit  having  signed  one  to  avoid  the 
statute  of  limitations,  ii.  53 
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MEMORANDUM— (wntinucd.) 

of  filiDg  affidavit  of  execution  of  articles  of  clerkship,  ii.  10  c,  1 1  m 
on  writ  of  summons,  iii.  205,  257 

MEMORIAL, 

enrolment  of,  i.  305 

MENACES,  i.  36,  39.    See  Thrmts. 

MENIAL  SERVANTS,  i.  74.    See  Master  and  Servant, 

MERCHANTS*  ACCOUNTS. 

when  or  not  within  statute  of  limitations,  i.  777,  760,  761 

MERCANTILE  PHRASES. 

jury  the  proper  judges  of  meaning  of,  iv.  41 

MERE  POSSESSION, 
title  by,  i.  103 

MERITS, 

affidavit  of,  iii.  66 

difference  of  K.  B.  and  Exch.  in  this  respect,  iii.  66,  67 

staying  proceedings  on  bail-bond,  to  enable  original  defendant  to  try  on  merits, 

iii.  388 
not  necessary  to  be  sworn  to  in  affidavit  to  set  aside  irregular  proceeding,  iii.  543 
swearing  to,  in  affidavit,  when  necessary,  and  how,  iii.  543  to  545 
definition  of  term,  iii.  545 
when  defendant  let  in  to  try  on,  iii.  544 
statement  of  evidence  of,  in  brief,  iii.  855.    See  Brief, 
swearing  to  merits  on  moving  for  new  trial.    See  New  Trial, 

MESNE  PROCESS.    See  Process. 

I,  Of  mesne  process,  and  proceedings  thereon  in  general,  iii.  140  to  163 

1.  Of  the  subject  generally,  iii.  140 

2.  Necessity  for  some  process,  and  why,  iii.  141 

on  what  principles  to  be  framed,  served,  and  executed,  iii.  142 

time  of  service,  iii.  143 

mode  of  service,  iii.  144 

why  to  be  personal,  id, 

distringas  to  induce  party  to  appear,  iii.  145 

3.  Of  the  ancient  process  and  objections  to  same,  iii.  145  to  147 

by  original  writ  and  course  of  proceedings,  iii.  145,  146 
jurisdiction  of  each  Court  formerly  limited,  iii.  146 
now  nearly  co-extensive,  id. 

writ  formerly  not  considered  commencement  of  action,  id, 
now  otherwise,  iii.  147 

4.  llie  five  several  writs  substituted  by  2  W.  4,  c.  39,  id* 

observations  on  same,  iii.  147, 148 

statement  of  the  outline  of  the  regulations  in  that  act,  iii.  148 

objections  thereto,  149,  in  note 

the  act  printed  in  note,  iii.  150  to  156 

practical  operation  of,  considered,  iii.  156 

IS  confined  to  personal  actions,  iii.  157 

does  not  extend  to  mixed  or  real  actions,  id, 

does  not  affect  actions  removed  from  inferior  Courts,  id, 

deviations  from,  when  fatal,  iii.  157,  1 58 

enumeration  and  consideration  of  five  writs,  1 58 

1.  Of  the  writ  of  summons,  id, 

2.  Of  distringas,  id, 

3.  Of  capias,  td. 

4.  Of  detainer,  id, 

5.  Of  summons  against  M.  P.  id, 
all  process  must  still  be  in  Enolish.  id. 
general  operation  of  the  act,  iii.  158, 162 

writ  now  considered  commencement  of  action,  iii.  159 

5.  Statement  of  rules  of  Court  for  enforcing  the  same,  id. 

same  printed  in  note,  iii.  160,  161 

6.  Examination  of  the  several  parts  of  writs,  iii.  162 

analytical  parts  of  writs,  iii.  163 

1.  Name  of  the  king.  iii.  164 

2.  Direction  to  defendant,  id, 

3.  Statement  of  Chrtetian  and  surnames  of  defendant,  &c.  iii.  165 
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MESNE  PROCESS— (roiKtnwfr/.) 

must  be  full  and  exact,  Hi.  165 

when  deviation  allowed,  id. 

form  of  affidavit  accounting  for  defendant  being  sued  in  wrong 

name,  iii.  166 
of  using  due  diligence  to  ascertain,  id. 
when  bond  or  deed  signed  in  wrong  name,  iii.  167 
terms  of  rule  of  Hil.  Term  2  W.  4,  id. 
applies  only  to  bailable  process,  id, 
instances  of  misnomer,  iii.  168 
when  two  persons  of  same  name,  id. 
requisite  of  name  of  a  corporation,  iii.  169 
against  hundredors,  id, 

consequences  of  omissions  and  mistakes  in,  iii.  170 
cases  of  idem  sonans,  iii.  171 
amendments  when  refused,  iii.  173 
the  like  in  continued  process,  iii.  174 
^  4.  Statement  of  defendant's  residence,  id. 

consequences  of  mistakes  in,  iii,  174  to  179 
the  like,  in  continued  process,  iii.  179 

5.  Defendant's  addition  of  degree,  iii.  180 

when  or  not  necessary,  iii.  180,  181 

6.  Character  in  which  defendant  is  sued  or  plaintiff  sues,  id. 

caution  to  be  observed,  iii.  182,  183 

7.  Names  of  all  defendants  to  be  inserted,  iii.  183 

distinction  between  serviceable  and  bailable  process,  iii.  184, 
185 

8.  Directions  to  sheriff  on  writ  of  disttingas,  iii.  185 

forms  of,  iii.  188,  189 

9.  Of  the  non-omittas  clause,  iii.  190 

10.  Statement  of  what  defendant  or  sheriff  required  to  do,  iii.  191 

11.  Time  of  appnearance  and  return  days,  iii.  192 

12.  Returnable  in  what  Court,  iii.  193 

13.  Description  of  form  of  action,  iii.  194 

forms  of  action,  iii.  197,  198 

14.  Name  of  plaintiff  and  character,  iii.  199 

15.  Notice  to  defendant,  iii.  200 

consequences  of  non-appearance,  iii.  200,  201 
or  putting  in  bail  above,  iii.  201 
warnings  to  defendant,  id. 

16.  Teste  of  writ,  iii.  202 

in  whose  name  issued,  id, 

17.  Teste  or  date  of  writ,  id, 

is  the  commencement  of  action,  iii.  204 
in  proceedings  to  outlawry,  id. 

18.  Memoranda,  notices,  and  warnings  at  bottom  of  writ,  iii.  205 

19.  Indorsement  on  writs,  iii.  206 

1.  Of  sum  sworn  to,  iii.  207 

forms  of,  id. 

directions  not  to  arrest  particular  defendant,  iii.  208 

2.  Name  and  abode  of  plaintiff's  attorney  or  agent,  id, 

when  no  attorney,  it/. 

form  of  indorsements,  iii.  209 

when  issued  by  plaintiff  in  person,  iii.  211 

form  of  indorsement,  id. 

3.  Of  amount  of  debt  and  costs,  iii.  212 

form  of  indorsement,  id. 

4.  Description  of  defendant's  abode,  &c.  in  bailable  process, 
when  necessary,  iii.  215 

20.  Of  concurrent  writs  into  different  counties,  iii.  216 

forms  of,  iii.  217 

21.  Of  alias  and  pluries  writs  of  summons  and  capias,  id, 

forms  of,  iii.  218,  219 

22.  Of  supposed  necessity  for  second  affidavit  of  debt,  iii.  219 

23.  Of  the  pr^ci^  for  every  writ,  iii.  220 

forms  of,  iii.  221 

24.  By  what  officer  writ  to  be  signed,  and  how,  iii.  222 

25.  By  what  officer  to  be  sealed,  iii.  224 

26.  Practical  proceedings  on  issuing  writ,  iii.  225 
VOL.  IV.  2  E 
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MESNE  PROCESS— (continued.) 

27.  Consequence  of  non-observance  of  requisites  in  mesne  process, 
and  copies  thereof,  iii.  226 

application  must  be  made  in  due  time,  iii.  227 
when  deviation  fatal,  iii.  229, 230 
when  not,  iii.  231,232 

28.  Amendment  and  re-sealing  before  execution,  iii.  233 

notice  to  defendant  not  to  appear,  iii.  234 
foim  of,  id. 

29.  Amendments  after  execution,  id. 

no  distinction  between  writ  and  copy,  iii.  236 

30.  Of  motions  and  summons  for  irregularity,  id, 

when  and  how  to  be  made,  id, 
time  of  application,  iii.  237 

31 .  Of  preparing  to  serve  or  execute  writ,  tti.  238 

32.  Of  execution  of  writs  in  general,  iii.  239 

delivery  of,  to  sheriff,  &c  iii.  239,  240 

defendant's  attomejr's  undertaking  to  appear,  iii.  240 

duration  of  writs,  iii.  241 

time  of  execution,  id. 

place  of,  id. 

mode  of,  iii.  242 

33.  Indorsement  of  time  of  execution,  iii.  243 

forms  of,  id. 

consequence  of  non-compliance,  iii.  244 

34.  Affidavits  of  execution  of  process,  iii.  245 

35.  Return  to  process,  id. 

by  whom  to  be  made,  id, 

enforcing  return,  iii.  246 

rule  to  return,  how  obtained,  iii*  247 

forms  and  requisites  of  returns,  iii.  248 

pToceedin|  on  a  return  of  non  est  inventus  on  a  capias,  iii.  249 

36.  Summary  of  circumstances  to  be  attended  to  by  a  defendant 
after  execution  of  process  in  general,  id* 

37.  Ascertaining  authority  of  plaintiff's  attorney  to  sue,  iii.  251 

demand  of,  id. 

compliance  with  demand,  id. 

MESSUAGE.    See  Mamion,    Dwelling-houi:    Curtilegi. 
defined,  i.  167 

devise  of,  only  gives  life  estate  in  general,  i.  159 
what  passes  by  that  term  in  a  deed,  i.  167,  168 

inawill,  i.  167tol69 
technical  term  in  burglary  is  dwtUing'house,  i.  168 
what  a  dwelling-house  as  respects  burglary,  i.  169  to  171 
when  a  washhouse  part  of  a  dwelling-house,  i.  169 
curtilage  how  limited  as  to  burglary,  i.  175,  176 
but  the  former  terra  curtilage  siill  makes  larceny  there  more  punishable,  i.  176 

METROPOLIS  PAVING  ACT  AND  POLICE  ACTS, 
apprehension  of  offenders  under,  i.  620 
former  and  present  Police  Acts  as  to  apprehending  ofienders,  i.  6*20,  621 

MICHAELMAS  TERM, 

commencement  and  duration  of,  iii.  91 

MIDDLESEX, 

number  of  sittings  at  nisi  prius  in,  iii.  91,  98 

MILLS  AND  FACTORIES, 
defined,  i.  174 
when  not  part  of  realty,  id, 
provisions  of  3  &  4  \Vm.  4,  c.  103,  respecting  children  employed  in,  i.  73 

MINES,  i.  184.    See  Land, 
in  general,  i.  184 
criminal  injuries  to,  i.  186 
lord  of  manor  cannot  open,  i.  286,  287 
*    rateability  of,  to  relief  of  poor,  i.  184 

MINISTERS, 

jurisdiction  of  Ecclesiastical  Courts  over,  ii.  475 
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MISAPPREHENSION  OF  LAW, 

new  trial  on  ground  of,  when  granted,  iv.  52,  53.    See  New  Trial, 

MISCARRIAGE.    See  Abortion, 
attempts  to  cause,  i.  35 

MISDEMEANOR, 
what,  i.  14 

attempts  to  commit,  id, 

promissory  note  eiven  to  compromise,  when  valid,  i.  17 
cannot  apprehend  a  person  on  sospickmof,  without  warrant,  i.  618,  619 

MISDIRECTION  OF  JUDGE.    See  Trial.    New  TrUL 
when  a  ground  for  new  trialj  iv.  38  to  45.    See  New  Trial, 

MISNOMER, 

no  plea  in  abatement  for,  iii.  179,  711 

defendant  to  proceed  by  summoDs  in  case  of,  iii.  170,  71 1 

bail  bond  when  void,  3  DowU  638.  362 

MISREPRESENTATION.    See  Concealments.    Fraud, 
consequences  of,  i.  833 

MISTAKES  AND  ALTERATIONS.    See  Irregularities, 
rectifying,  in  eauity  in  a  contract,  i.  1 23 
consequences  of,  in  a  conveyance  of  land,  i.  123, 124,  394 
consequence  of,  on  part  of  vendor,  i.  833  to  844 
jurisdiction  of  Chancellor  in  remedying,  ii.  408, 409 
when  advisable  to  take  advantage  of,  iii.  76,  77 
when  or  not  material,  iii.  231 
in  entering  appearance  sec.  stat.  iiL  293 
new  trial  when  granted  on  account  of  mistake,  iv.  59.    See  New  Trial, 

MISTAKEN  TESTIMONY, 

new  trial  on  ground  of,  iv.  54,  55, 67,    See  New  Trial, 

MIXED  ACTIONS, 

jurisdiction  of  Court  of  King's  Bench  over,  i.  326 

must  be  brought  in  Common  Pleas  excepting  only  ejectment  andquare  impedit  by 

the  King,  ii.  326,  383 
Exchequer  has  no  jurisdiction  ovor»  ii«  392 
except  ejectment,  id, 
not  afiected  by  2  W.  4,  c.  39,  iii.  101 

MODUS, 

bill  to  establish,  ii.  420 

when  existence  of,  admitted,  arrear  is  recoverable  in  Eccleuastical  Court,  ii.  456 
composition,  arrear  of,  recoverable  in  Ecclesiastical  Court,  ii.  456,  457 — 490, 
491,  n.  («) 

MONEY, 

when  paid  into  Court,  under  43  G.  3,  c.  46,  s.  2,  iii.  24 
single  judge  cannot  order  payment  of,  to  defendant,  id, 
showing  cause  against  rule  for  payment  of,  to  defendant,  iii.  27 

MONEY  IN  ADVANCE, 

right  of  attorney  to  require,  ii.  26 

MONEY,  READY, 
defined,  ii.  26 

MONmON,  iv.  137.    See  Ecelesiastieal  CourU, 
form  of,  for  payment  of  costs,  iv.  226 

MONTH.     See  Limitation,  Statute  of, 

.  alnhabetical  list  of  statutes  of  limitations,  i.  738  to  743 
when  lunar  or  calendar  in  general,  i.  775 
six  months  when  half  a  year,  id. 

how  month  to  be  calculated,  i.  775 ;  ii.  69,  147  to  149  ',  iii.  108, 109 
when  exclusive  of  first  day,  ii.  59,  147 

MONTHLY  INSTALMENT, 

Court  cannot  slay  proceedings  on  paying  debt  by,  iii.  28,  637 

2e2 
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MONUMENTS,  i.  50  to  52,  95,  165.    See  Burial. 

MORAL  CHARACTER, 

DO  ground  of  objection  to  bail,  iii.  376 

MORTGAGE  DEEDS, 

jurisdiction  of  King's  Bench  over,  li.  331 

of  Common  Pleas  over,  ii.  387 
enactments  respecting,  ii.  331,  332 

MORTGAGEE  OF  A  SHIP, 

when  Admiralty  Court  will  not  interfere  in  favour  of,  ii.  532 

MORTGAGE,  MORTGAGEE,  AND  MORTGAGOR,  i.  «57 
form  of  stipulation  for,  i.  2S1 
interest  of  mortgagor  in  possession,  i.  257,  258 
mortgagor  trespass  against  mortgagee,  i.  258 
mortgagor  in  possession  to  vote,  i.  262,  note  (o) 
equitable  of  copyhold,  i.  235 
preliminary  agreement  to  secure  expenses,  i.  300 
mortgagee  has  no  right  to  appoint  a  receiver  before  forfeiture  unless  expressly 

agreed,  i.  301 ;  note  (x) ;  ii.  112,  113 
vrhcu  proposed  mortgagee  must  bear  expenses,  i.  SOI,  id. 
advisable  for  mortgagee  to  have  express  power  to  distrain,  i.  334 
mortgagor  to  stipulate  against  waste  by  mortgagee,  id, 
legal  or  equitable  in  general,  i.  333  to  336 
equitable  of  may  l>e  copyhold,  i.  235,  note  (s) 
liability  of  assignee  of  lease,  i.  319  to  321 
liability  of  equitable  mortgagee  of  lease,  i.  319 
devise  of,  i.  354,  355 

whether  of  personalty  or  realty  is  at  law  same  as  a  purchaser,  i.  467 
situation  of  mortgagor  and  mortgagee  in  general,  i.  257,  300,  333  to  336,  319  lo 
321,  459,  467 

1.  Of  personalty,  precautions  by  mortgagee,  i.  459  to  463,  467 

sbould  take  possession,  i.459,  460,  462,  467 

when  need  not,  i.  460  to  463 

notice  of  assignment  of  chose  in  action  essential,  i.  459,  '163,  467 

form  of  such  notice,  i.  461 

stipulation  for  expenses,  &c.  i.  300 

stipulate  in  lien  for  power  of  sale,  i.  491 

2.  Of  realty,  precautions  by  mortgagee,  i.  467,  468 

stipulation  for  expenses  and  receiver,  i.  300,  467,  471 
insisting  on  possession  of  title  deeds,  i.  467 
notice  to  all  trustees,  &c.,  i.  467,  468 
notice  to  tenants  to  pay  rent  to  mortgagee,  i.  468 
interest  of  mortgagor  in  possession,  i.  257,  250 
when  he  may  vote  at  election,  i.  262 
liability  of  assignee  of  a  lease,  i.  319  to  321 
liability  of  equitable  mortgagee  of  a  lease,  i.  319 
express  covenants  from  mortgagee  against  waste,  i.  471 

3.  Equitable  mortgagees,  how  to  act,  i.  468,  469,  335 

legal  or  equitable  in  general,  i.  333  to  336 

equitable  of  copyhold,  what  precautions  necessary,  i.  255 

memorandum  of  deposit  of  deeds,  i.  469 

notice  of  equitable  mortgage  essential,  i.  470 

form  of,  id, 

mortgagor  when  too  late  in  equity  to  redeem,  i.  776 

must  within  twenty  years  after  mortgagee  has  entered,  Harriton  v.  HoUingt, 

iSim.  &  Stu.  471 
goods  deposited  by  wa^  of,  should  stipulate  for  power  of  sale,  ii.  59,  60 
report  of  decisions  on  rights  of  mortgagee,  ii.  113,  in  notes 

MORTMAIN,  9  G.  2,  c.  36,  52  G.  3,  c.  102. 

MOTION, 

to  set  aside  a  judge's  order,  iii.  33 
ft»r  writ  of  distringas,  iii.  309 

MOTIONS.    See  Rule  Nid. 

1 .  Notice  of,  when  necessary,  iii.  570,  531  to  533 
general  regulations  respecting,  iii.  571 
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form  of  notice,  iii.  571 

2.  Brief  to  coonsel  on,  id, 

what  should  consist  of,  iii.  571,  572 
copies  of  affidavits  should  be  full,  iii.  571 
deliverj  of  original  affidavits,  &c.  iii.  572 

3.  Motion  to  what  Court,  iii.  672  ;  ii.  349,  350 

in  cases  of  several  actions  roust  apply  to  each  Court,  iii.  572 
when  action  in  C.  P.  at  Lancaster,  iii.  573 

4.  By  whom  to  be  moved,  id, 

when  by  coansci,  id. 
when  by  party  himself,  id, 
an  attorney  cannot  make,  id. 

5.  Time  of  moving,  id, 

when  of  a  criminal  nature,  id, 

consequences  of  moving  on  last  days  of  term,  iii.  574 

before  issue  joined,  iii.  628 

6.  Second  motion  on  same  ground,  when  or  not  permitted,  iii.  574 

general  regulations  respecting,  id, 

7.  Conduct  of  coonsel  on  moving  for  rule  nisi,  iii.  575 

stating  grounds  for  and  against  motion,  id. 
should  not  conceal  objections,  id. 

8.  When  rule  absolute  in  first  instance,  or  only  nisi,  iii.  576 

when  may  be  moved  absolute,  id. 
general  regulations  respecting,  iii.  577 
HI  casea  of  attachment,  when,  id, 

9.  When  costs  allowed  or  refused  when  rule  absolute  in  first  instance,  id. 
10.  Forms  and  requisites  of  rule  nisi,  iii.  578.     Sec  Rules  Nisi. 

service  of,  and  making  same  absolute,  iii.  578  to  608 

costa  of,  when  allowed,  iii.  597  to  601.     See  Interlocutory  Costs, 

MOTION  FOR  NEW  TRIAL.    See  New  Trial. 

in  what  Court  to  be  made,  iv.  81  to  84.     Sec  New  TriaL, 

time  of  moving  for,  iv.  84 

practice  on  moving  for,  iv.  84,  85 

notice  of  motion,  iv.  85 

affidavit  on  motion  for,  iv.  86 

rule  for,  how  obtained,  iv.  87 

sheriff's  notes,  on  motion  for,  id. 

costs  on  motion  for,  iv.  88 

setting  down  rule  for,  iv.  91 

showing  cause,  id. 

amendments,  on  motion  for,  iv.  92 

MURDER.    See  Homicide, 

when  provocation  reduces  it  to  manslaughter,  i.  S3,  589  to  597 

attempts  to,  i.  34 

attempts  to  cause  miscarriage,  i.  35 

concealments  of  births,  id. 

cruelty  to  children,  &c.  i.  34 

no  compensation  for  directly,  id. 

punishments  for,  id. 

resistance  of  supposed  intention  to  kill  lawful,  i.  589  tu  597 

MUTINOUS  CONDUCT.    See  Seaman's  Wages, 
allegation  of  master  showing,  ii.  535 

MUTINY  ACT, 

provisions  of,  respecting  game  and  fish,  i.  188,  193 

MUTUAL  CREDIT.    See  Set-cf. 
in  bankruptcy,  i.  140,  ch.  vii. 

MUTUALITY, 

when  essential  that  each  party  should  be  simultaneously  bound  by  contract,  i. 

112  to  124 
if  not,  specific  performance  not  decreed,  i.  825,  826 
it  must  be  a  complete  contract,  and  not  a  mere  inception  of  one,  i.  827,  828 

NAMES  OF  PARTIES.    See  Misnomers. 
in  writ,  iii.  163  to  174 
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atateincnt  of,  in  declaration,  iii.  183  to  185,  466 
description  bjr  initials,  iii.  164  to  169,  466 

NAVIGABLE  RIVERS.  CREEKS,  &c.  i.  197.    See  Walercounes. 
injuries  in  or  to,  when  not  indictable,  i.  198 
wrecks  sunk  in  one,  owner  to  give  notice  by  placing  buoy,  i*  455,  603  U>  605 

NAVIGATION, 

when  owners  of,  cannot  sue  in  trespass,  i.  fJ9 
when  not  rateable  to  the  poor,  i.  4, 197, 198 

NECESSARIES, 

husband's  liability  for,  of  wife,  i.  60 
parent's  liability  for  cliiid,  i.  65,  806 

NE  EXEAT  REGNO, 

bills  and  writs  of,  when  may  issue,  i.  731 

wife  may  obtain  for  arrear  of  alimony  and  costs  in  aid  of  a  decree  or  sentence,  i. 

732 
and  perhaps  before  decree,  id, 
but  not  pending  an  appeal  from  a  decree,  id. 
Chancellor  may  by,  prevent  child,  if  growo  up,  from  leaving  kiflgdoui,  even  to 

Scotland,  id. 
and  if  gone,  may  by  great  or  privy  seal  call  on  him  lo  return,  id* 
and  if  not  obeyed,  may  take  his  property,  id, 
against  whom  it  lies,  id. 
the  demand  for  which  it  is  issued, id. 
must  in  general  be  equitabU  and  not  legal,  id, 
cicept  in  the  case  of  an  account,  id, 

may  be  obtained  by  EngUstiinen  against  foreigners  in  tliis  country,  i.  733 
affidavit  must  t>e  positive,  id. 
not  upon  information  or  belief,  i.  733 
no  notice  of  motion  need  be  given,  id, 
but  a  bill  must  be  first  filed,  id, 
form  of  writ,  id. 
Court  of  Exchequer  may  grant  orders  in  nature  of  writ  of,  ii.  453 

NEGOCIATIONS, 

duty  of  attorney,  &c.  in  respect  of,  ii.  24 

should  be  conducted  with  candour  and  liberality,  id. 

when  communication  should  be  restricted,  id, 

when  there  should  be  no  concealment,  id, 

when  attorney,  Stc,  will  have  to  pay  costs  for  concealing  facts,  id, 

NEGLIGENCE, 

what  is  gross,  3  AdoK  &  £1.  256 

NEIGHBOURS, 

in  actions  between,  respecting  nuisances,  &c.  proper  to  refer,  ii.  75 

NEIGHBOUR'S  LAND. 

digging  too  near,  i.  194,  383,  384 

NEW  ARTICLES, 

when  requisite  to  make  up  for  lost  time,  ii.  11  h 

NEWSPAPERS, 

for  libels  in,  who  to  be  defendants,  ii.  48 

proceedings  in  Exchequer  on  recognizances,  ii.  398 

proprietors  of,  bound  to  bind  sureties  by  1  W.  4.  c.  73,  i.  44 

recent  enactments  respecting,  see  Chitty  &  Hulme'i  Col.  SUt.  voU  ii.  681  to  698 

NEW  TRIAL, 

Motions  and  Proceedings/or,  iv.  29 

when  bill  of  exceptions  preferable  to  motion  for,  ir.  4,  5 
the  like,  of  demurring  to  evidence,  id. 

third  new  trial  refused  where  counsel  did  not  tender  bill  of  exceptions,  &c. 
iv.  12 

1.  New  Trial  defined,  iv.  30 

IL  Origin  and  utility  of,  id.  SO  to  33 
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III.  When  or  not  granted,  beeaute  inadmitsible  evidence  was  admittedt  iv.  33 

coone  OMenred  on  appljriog  for^  id, 

not  granted  unleiB  esacntial  to  justice,  id* 

or  where  Taloe  in  dispute  too  inconsiderable,  id, 

or  upon  nice  and  formal  objections,  id, 

unless  merits  affected,  id, 

not  granted  in  cases  of  strict  right,  if  rigorous  exaction  harsh,  id, 

or  in  doubtful  cases,  iv.  34 

granted  where  judge  improperly  nonsuits  plaintiff,  id, 

submission  out  of  deference  to  opinion  of  judge,  when  or  not  a  new 
trial  gjranted,  iv,  34,  4S 

granted  where  judge  overrules  defendant's  well-founded  objection,  ul, 

refused  when  plaintiff's  counsel  elects  to  be  nomuited,  id. 

Court  will  interfere  where  defendant  entitled  to  be  relieved  from  ver- 
dict against  him,  notwithstanding  plaintiff's  attorney  lien  for  costs 
on  such  verdict,  id, 

■o  in  an  issue  directed  to  try  the  right  o/'(/t«<oii,  notwithstanding  judge's 
certificate  in  favour  of  vezdict,  a  new  triol  was  granted,  iv.  34 

where  inadmistibU  evidence  formally  objected  to  has  been  received, 
new  trial  granted  ag  of  right,  without  inquiry  as  to  its  materiality, 
in  K.  B.  and  Exchequer,  id. 

though  semhle  otherwise  in  C.  P.,  iv.  34,  35 

improper  rejection  of  a  witness,  when  not  a  ground  for  new  trial,  iv.  35 

when  otherwise,  iv.  36 

new  trial  refused  where  objection  not  made  until  summing  up  of  judge, 
iv.  36,  37 

misdecision  of  judge  as  to  right  of  counsel  to  begin,  no  ground  of  mo- 
tion for  a  new  trial,  iv.  37 

Court  will  decide  as  to  materialita  of  evidence  admitted  or  rejected,  iv. 
36,37 

objection  to  admission  must  be  made  before  summing  up,  id, 

new  trial  refused,  if,  exclusive  of  the  objectionable  evidence,  there  was 
sufficient  to  warrant  finding  of  jury,  iv.  37 

when  opinion  of  a  judge  as  to  a/act,  no  ground  for  a  new  trial,  id, 

IV.  When  or  not  granted  far  Misdirection  of  a  Judge,  iv.  38  to  45 

is  on  ft  single  point,  though  verdict  correct  on  another  point,  iv.  38 

amount  of  veraict  not  regarded,  id, 

new  trial  granted  where  judge  misdirected,  as  to  effect  of  a  receipt  for 
rent,  &c.  under  stat.  S  W.  &  M.  c.  5,  s.  2,  as  to  leaving  ovetplus  in 
hands  of  sheriff,  id, 

other  decisions  as  to  misdirection,  iv.  38,  39 

when  oasiisiou  to  direct  ground  for  new  trial,  iv.  39,  43 

when  granted,  though  verdict  according  to  judge's  direction,  iv.  39 

when  not  on  account  of  judge  not  submitting  evidence  to  jury,  id, 

granted  where  judge  misdirected  upon  an  important  matter  of  fact, 
iv.  40 

when  refused,  forjudge  not  directing  as  to  a  question  of  tenancy,  id, 

omission  no  ground  for  new  trial,  if  the  wiiole  case  substantially  sub- 
mitted to  jury,  iv.  40,  4t 

omission  of  judge  as  to  malice,  when  no  ground,  iv.  40 

jury  must  have  been  deceived,  iv.  41 

when  for  misdirection  on  point  of  law,  id, 

when  on  points  of  iUustration  only,  id, 

when  not,  if  counsel  acquiesce  in  judge's  ruling  at  trial,  iv.  41,  4t 

or  elect  to  be  nonsuited,  id. 

party  when  not  precluded  from  moving  after  submission  to  opinion  of 
judge,  iv.  34,  4« 

due  degree  of  weight  as  to  evidence  properly  admitted  to  be  in  discre- 
tion of  judge,  iv.  42 

when  not,  because  judge  inaccurately  represented  effect  of  defendant's 
answers  on  trial  of  an  issue,  id, 

when  affidavits  of  jurymen  inadmissible,  iv.  42,  43 

what  is  or  not  n  misdirection,  iv.  43 

when  judge's  omission  to  direct  considered  a  misdirection,  iv.  43,  44 

is  so,  if  he  omits  to  state  how  applicable  to  the  case,  iv.  43 

or  to  direct  jury  to  presume  a  grant,  id, 

or  usage  ibr  upwards  of  twenty  years,  id, 

direction  should  be  in  proper  and  precise  terms,  iv.  43,  44 
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when  refused,  if  direction  sabstantially  correct,  iv.  44 

V.  When  or  not  on  account  of  improper  rejection  of  Evidence,  iv.  45  to  48 
granted  when  material  to  the  question,  iv.  45 
right  to  tender  the  evidence  mast  be  properly  urged,  id. 
same  rules  apply  as  when  improper  evidence  has  been  admitted,  iv.  S3 

to  38,  45 
new  trial  granted  where  witness  improperly  rejected  on  account  of  tit- 

terest,  iv.  45 
refused  where  evidence  of  witness  not  material  to  issue  of  the  case,  id. 
when  not,  for  the  new  trial  of  an  issue,  id, 

not  when  Court  satisfied  with  verdict  upon  the  whole  evidence,  id, 
so  as  to  written  evidence,  iv.  46 
or  where  the  evidence  tendered  was  inadmissible  as  to  one  fact,  but 

was  so  as  to  another  not  thea  alluded  to,  id. 
but  granted  where  the  evidence  went  to  show  the  meaning  of  terms  in 

a  lease  used  in  a  particular  district,  id. 
refused  in  an  indictment  for  non-repair  of  a  highway,  though  judgment 

suspended,  till  fresh  indictment  might  be  preferred,  id. 
as  to  proof  of  notice  to  quit,  in  a  question  of  tenancy,  id. 
refused  where  competency  of  witness  not  discovered  till  after  triaJ, 

iv.  47 
the  like,  when  incompetent  witness  examined,  on  nndertaking  to  pro- 

duce  a  release  after  the  trial,  &c.  id, 
refused  where  interest  of  witness  uncertain  and  contingent,  id. 
Court  will  determine  on  weight  of  evidence  rejected,  id. 
will  refuse  new  trial  if  justice  has  been  done,  id, 
rule  refused,  where  in  proceedings  in  bankniptcy  the  bankrupt  was  the 

only  evidence  and  not  objected  to,  iv.  48 

VI.  Fault  of  Jury,  when  or  not  granted  on  account  of,  id, 

1.  Verdict  against  weight  of  Evidence,  id. 

will  be  granted  in  action  for  crim.  con.  id. 

observations  of  Tindal,  C.  J.  in  Melin  v*  Taylor,  iv.  48,  49 

{refused  in  a  libel  case,  where  jury  gave  verdict  contrary  to  decided  opi' 
nion  of  the  judge,  iv.  49 

so  where  under-sheriSf  refused  to  permit  unnecessary  cross-examination 
of  a  witness,  id. 

and  tliis  without  affidavit  of  under-sheriff  of  such  circumstances,  id. 

Court  of  Exchequer  will  grant  rule  to  show  cause,  where  verdict  for 
defendant  against  weight  of  evidence,  id. 

will  be  granted,  where  evidence  as  to  right  to  land  given  on  both  sides, 
and  verdict  contrary  to  direction  of  judge,  iv.  50 

affidavits  imputing  improper  motives  to  jury  not  permitted  to  be  read, 
id. 

granted  where  judge  certifies  weight  of  evidence  to  be  against  ver- 
dict, id. 

so  where  all  the  witnesses  to  a  release  were  not  called,  &c.  id, 

though  not  so  in  every  case,  id. 

no  new  trial  where  verdict  neitlicr  against  evidence  nor  law,  id, 

nor  if  verdict  against  evidence,  if  action  vexatious,  id, 

so  in  slander,  if  damages  on  right  verdict  would  be  only  trivial,  id, 

samo  rule  applies  to  actions  of  debt,  id. 

so  as  to  words  imputing  murder  to  plaintiff,  if  words  not  spoken  mali- 
ciously, id. 

or  where  verdict  against  evidence  and  law,  new  trial  not  granted 
merely  to  gratify  litigious  passions,  id. 

or  where  plaintiff  appears  to  have  received  no  real  injury,  iv.  5L 

so  in  an  action  for  a  malicious  prosecution,  td. 

Court  will  not  disturb  verdict  unless  justice  requires  it,  id, 

so  where  plaintiff  entitled  to  recover  in  conscience  and  equity,  id, 

or  where  damages  under  30^,  unless  conduct  of  jury  outrageous,  id, 

or  to  enable  plaintiff  to  recover  nominal  damages  only,  id, 

verdict  to  satisfaction  of  judge,  not  impeached  by  affidavit  of  being 
contrary  to  evidence,  id. 

rule  refused,  though  chief  justice  reported  that  the  strength  of  evidence 
was  against  verdict,  id. 

so  where  on  evidence  on  both  sidet,  and  verdict  against  opioionof  jadge, 
id. 
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lefttted  in  penal  action,  where  verdict  for  defendant  being  against  evi- 
dence, iv.  59 

otherwise,  if  against  /aw,  id, 

so  where  verdict  given  for  defendant  through  deficiency  of  proof  of 
plaintiff's  case,  id. 

or  where  cor^fticting  evidence  given»  warranting  verdict  the  other  way,  id^ 

Sndly.  Verdict  against  Law,  id, 
when  in  penal  action,  id, 
or  where  inference  of  law  arises  on  a  statute  not  recollected  at  the 

trial,  iv.  53 
when  jury  draw  a  wrong  conclusion  on  admitted  facts,  id, 
on  a  question  as  to  a  right  of  entry  in  trespass,  id, 
mistake  of  law  must  appear  before  new  trial  granted,  id, 
refused  on  a  case  of  usury,  where  facts  left  to  jury,  though  the  judges 

differed  on  the  point  of  usury,  id. 
or  where  objection  not  taken  at  time  of  trial,  id, 

3dly.  Tossing  up,  or  Mistake  of  Jury,  &c.  id, 

when  granted  where  the  jury  decided  by  lot,  &c.  iv.  53,  54 

affidavit  of  juror,  when  inadmissible,  id, 

the  like,  as  to  misconduct  of  juror,  iv.  54 

declarations,  &c.  of  misconduct  of  jurors,  when  or  not  sufficient  ground 

for  new  trial,  id. 
mistake  of  juror's  name,  no  ground  for,  id. 
where  judge  directs  verdict  to  be  entered  and  no  objection  taken,  affi* 

davit  of  juryman  as  not  concurring,  inadmissible,  id. 
new  trial  refused  where  verdict  according  to  justice,  though  irregular 

in  form,  id, 
when  on  stat.  3  &  3  Edw.  6,  c.  13,  for  mistake  of  jury,  id, 
affidavits  of  individual  jurors  to  impugn  verdict  inadmissible,  id, 
otherwise  as  to  bystanders,  id, 
when  Court  refuse  new  trial  by  same  jury,  id, 
affidavit  of  juryman  received  where  interest  allowed,  where  the  facts  of 

the  case  formed  the  subject-matter  of  the  affidavit,  id, 
new  trial  granted  where  judge,  in  summing  up  for  one  party,  is  stopped 

by  jury  declaring  themselves  satisfied,  but  find  for  other  party,  iv.  63 
or  where  juror  before  sworn  expressed  his  determination  to  give  ver- 
dict one  way  only,  id. 
so  in  action  for  libel  where  the  judge  told  jury  that  the  publication  was 

libellous,  they  returned  a  verdict  for  defendant,  id. 
but  not  on  affidavit  of  one  of  the  jury  that  the  verdict  was  entered  for 

more  damages  than  they  intended  to  give,  id, 

4lhly.  False  or  Mistaken  Testimony ,  iv.  54,  55 
when  granted  on  mistaken  testimony,  id, 
as  on  mistake  of  plaintiff 's  attorney  in  giving  evidence,  iv.  54 
the  like,  as  to  a  witness,  iv.  55 
on  miscounting  words  in  a  deed,  id. 

will  not  in  general  be  granted  because  witness  became  confused,  &c.  id, 
contradiction  of  witnesses,  not  alone  a  sufficient  ground,  id. 
nor  affidavit  of  one  party  contradicting  witnesses  of  other  party,  id, 
verdict  cannot  be  given  on  private  knowledge  of  juror,  iv.  55,  56 

5thly.  Non-concurrence  of  one  juror,  iv.  55.    Sed  quare, 
not  granted  in  general,  on  account  of,  id, 

VII.   What  not  a  ground  for  motion  for  New  Trial,  iv.  56 

where  jury  gave  too  great  effect  to  direction  of  judge,  tc^. 

in  action  for  defamation  imputing  felony  new  trial  refused,  on  ground 

that  plaiutiff  has  since  been  convicted  of  same  felony,  tc^. 
where  question  has  not  been  fully  before  the  jury,  a  new  trial  will  be 

granted,  id, 
or  where  counsel  (mils  to  call  evidence  in  consequence  of  opinion  of  the 

judge,  iv.  56,  57 
on  account  of  mistake  of  witness,  iv.  54,  55,  57 
or  absence  of  witness,  iv.  57 
absence  of  material  document,  id. 
of  evidence  sent  for,  but  not  arrived  in  due  time,  id, 
not  on  account  of  neglect  to  give  evidence,  id. 
nor  to  let  party  into  a  defetnce  known  at  first  trial,  id. 
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what  not  evidence,  subieqaentiy  diicovered,  to  entitle  party  to  a  new 

trial,  iv.  57 
new  trial  not  granted  to  enable  party  to  prove  policy  illegal,  iv.  58 
nor  where  witness  absent  by  contrivance  of  opponent,  id, 
or  on  occoont  of  evidence  been  kept  back  by  party  applying,  where 

there  is  no  lurprise,  iv.  58,  59 
nor  where  verdict  proper  on  whole  evidence  adduced,  id* 
nor  on  aflSdavit  of  facts  that  might  have  been  proved  at  the  trial«  id. 

VIII.  Wh£n  ornot  on  Discoverif  of  New  Evidgnce,  iv.  59 

new  trial  granted  on  affidavits  disclosing  a  conspiracy  to  defraud  de« 

fendants,  &c.  id. 
though  refused  on  ground  that  bill  for  such  conspiracy  had  been  found, 

id. 
granted  where  attorney  discovered  evidence  in  his  possession  of  which 

he  was  not  before  aware  of,  id. 
when  granted  on  account  of  mistake,  on  payment  of  costs,  id. 
discovery  of  new  witnesses  to  impeach  testimony  of  a  witness,  not 

sufficient  ground  for  a  new  trial,  id. 

IX.  When  granted  on  ground  of  Trick,  Surprise,  or  Neglect, 

new  trial  usuaJly  granted  on  those  grounds,  without  payment  of  costs, 

iv.  59 
as  where  verdict  taken  in  absence  of  solicitor.  &c.  iv.  60 
or  defended  cause  taken  as  undefended,  iv.  60, 61 
otherwise  where  defendant  had  an  opportunity  of  trying,  iv.  61 
payment  of  costs  in  such  cases,  iv.  60 
when  on  ground  of  surprise,  of  witness  giving  different  evidence  to  that 

expected,  iv.  60,  69 
in  motions  for  surprise,  affidavits  must  be  conclusive,  I  v.  60 
affidavits  of  merits  essential,  iv.  60,  61 
error  in  notice  of  trial,  when  not  a  surprise,  id. 
the  like,  in  particulars  of  demand,  iv.  (U 
the  like,  ou  affidavits  negativing  a  defence,  where  there  has  been  no 

surprise  upon  the  plea,  iv.  61 
nor  wnere  defendant  has  been  kept  in  ignorance  of  the  state  of  the 

action  by  his  late  attorney,  id, 
the  remedy  for  such  negligence  being  against  the  attorney,  id. 
it  is  no  ground  for  a  new  trial  where  the  facts  proved  vlried  those  on 

the  record,  and  defeated  picas  of  justification.  See.  iv.  62 

X.  On  ground  of  Cwmietionfor  Perjury  oj  Witnesses,  id, 

new  trial  granted  where  witnesses  have  been  since  convicted  of  per- 
jury, id. 

though  the  fiiuiing  of  an  indictment  is  not  a  sufficient  ground,  id. 

so  where  testimony  of  witnesses  be  afterwards  clearly  falsified,  a  new 
trial  granted,  id. 

and  the  like  \{  subornation  of  witnesses  afterwards  discovered,  id. 

where  evidence  is  positive,  though  evidently  by  perjury,  when  not 
granted  in  first  instance,  id. 

nor  even  on  avowal  of  it  after  trial,  iv.  63 

nor  in  action  for  assault  on  affidavit  of  perjury  of  plaintiff 's  witnesses, 
id. 

nor  on  acconnt  of  a  Jew  witness  having  sworn  as  a  Christian,  id. 

XI.  On  Account  of  Excenive  Damages,  id. 

may  be  granted  in  any  case  on  account  of,  id, 

for  trespass,  assault,  and  battery,  iv.  64 

Court  look  nanowly  into  the  circumstances  before  granting  it,  id. 

when  granted  where  jury  assessed  damages  on  an  erroneous  principle, 
id. 

granted  if  damages  outrageous,  id. 

when  former  verdict  to  stand  as  security  for  damages  of  second  trial,  id, 

new  trial  granted  where  jury  act  under  the  influence  of  undue  mo- 
tives, &c.  id. 

or  give  damages  not  warranted  by  evidence,  iv.  64,  65 

though  not  to  increase  damages  to  amount  proved,  id. 

when  granted  in  favour  of  one  defendant  where  Court  dissatisfied  with 
verdict  against  him,  iv.  65 

what  damages  not  considered  excessive,  iv.  65,  66. 

instaneea  where  damages  not  deemed  excessive,  id. 
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even  tboagh  given  for  mon  tbao  laid  in  Uie  dscUratioBf  iv.  65 

in  actions  for  malicious  protocttdoos,  iv.  66 

or  breach  of  promise  of  marriage,  iv.  65,  66 

for  slander,  iv.  66 

for  not  removing  titbes,  id, 

in  trespass  and  lalse  imprisoome&t,  iv.  66,  67 

in  other  cases,  iv.  6S  to  67 

XII.  When  or  not  granted  on  account  of  Jrrtgutaritki,  &c.  iv.  67 

1.  Want  of  due  notice  of  Trialt  £cc.  id, 

is  no  groand  of  motion  if  defendant  appears,  id. 

even  if  defendants  counsel  objects,  unless  on  aiEdavit  of  merits,  id. 

mistake  in  notice  of  place  of  trials  id, 

objections  to  validity  of  a  custom  as  set  out  in  an  issue,  &c.  when  no 

ground  of  motion  for  a  new  trial,  id, 
granted  where  defendant's  executor  pleaded  a  tender  by  Atnus//' instead 

of  by  bis  tettator,  on  payment  of  costs,  iv.  68 
or  where  plaintiff  nonsuited  on  a  trifling  variance,  £cc.  id. 
so  where  varying  particulars  have  been  delivered,  &c.  a  new  trial  was 

granted,  id, 

t,  Varianet  between  leeueand  Nin  Prims  R§eordy  id, 
when  verdict  set  aside  on  account  of,  id, 

5.  Wemt  ofproptr  R^mder,  ficc.  when  too  late  to  object,  m^. 

4.  Want  of  proper  Jury,  iv.  69 

new  trial  granted  where  jury  not  duty  returned,  id. 

serving  in  wrong  name,  when,  id, 

refused,  on  ground  that  defendant's  attorney  was  under-sheriff,  id. 

or  that  plaintiff's  attorney  had  convened  the  jury,  id. 

so  where  a  son  of  a  juryman  served  as  his  father,  id. 

or  where  certain  special  iurymen  in  panel  had  not  been  summoned,  id, 

disallowing  a  challenge  is  no  ground,  id. 

5.  Improper  influenee  en  or  conduct  towards  Jury,  id, 

misbehaviour  of  prevailing  party,  ^.  is  ground  for  a  new  trial,  iv. 
69,70 

as  delivering  evidence  not  shown  to  the  Court,  iv.  70 

or  jurors  having  a  view  of  premises  on  a  Sunday  in  presence  of  plain- 
tiff, i</. 

so  where  a  great  lord  concerned  in  the  cause  sat  on  the  Bench,  id. 

when  refused,  oa  account  of  publication  of  statement  previous  to  trial 
id, 

6.  Relationthip  of  Juror, 

is  ground  of  motion  for  a  new  trial,  id, 

7.  Delivering  Food  to  when  no  ground  for,  iv.71 

desiring  juror  to  attend  is  no  ground  of  viotioB,  id, 

8.  When  on  account  of  miitoke  in  Stamp,  id, 

9«  Abeenoe  or  nogleet  of  Couned  or  Attormy,  id, 
when  or  not  granted,  iv.  71,  7f 
payment  of  costs  of,  in  such  cases,  iv.  7i 
affidavit  of  merits  in  general  necessary,  id* 

not  granted  where  party  lias  an  opportunity  but  refuses  to  try,  id.  7t 
Court  generally  decide  on  the  menu  of  the  question  before  granting 
it,  iv.  7t 

10.  When  on  account  of  Errors  of  Ceunsel,  id, 
seldom  granted  on  this  ground,  td. 

XIII.  When  or  not  in  Particulat  Actions,  id. 

1.  In  Penal  Actions,  id, 

only  granted  on  account  of  mistake  or  misdirection  of  judge,  id. 
except  in  remedial  acts,  id. 

or  on  a  qno  warranto  infonnatioo,  where  Terdict  against  evidence, 
iv.  73 

2.  In  hard  or  trifling  actions,  or  verdict  under  202.  iv*  73 

not  if  verdict  under  tOl,  id. 

unless  judge  misdirected,  or  received  or  rejected  evidence,  id, 

granted  if  verdict  just  fOl,  and  justice  requires  it,  id. 
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principle  of  this  distinction,  iv.  73 

iofltances  where  granted  or  refused,  iv,  73,  74 

as  where  verdict  perverselj^  found  by  jury,  iv.  73 

or  question  of  permanent  right  to  be  tried,  iv.  73,  74 

though  not  to  enable  plaintiff  to  recover  nominal  damages  only,  iv.  73 

usually  granted  on  questions  deciding  important  rights,  iv.  74 

but  not  where  mere  matter  of  fact  the  basis  of  the  verdict,  id, 

when  not  in  replevin,  id. 

3.  After  verdict  for  plaintiff  when  defence  unconscionable,  id, 

4.  After  plea  in  abatement,  iv.  73 

5.  When  in  ejectment,  id. 

not  usually  granted  where  verdict  for  defendant,  unless  statutes  of  limi- 
tations would  bar  remedy,  id, 
nor  In  actions  for  mesne  profits,  aAcr  recovery  in  ejectment,  id, 
nor  on  a  writ  of  right,  unless  verdict  be  flagrantly  wrong,  t^. 

6.  In  causes  before  the  sheriff,  id. 

not  usually  granted  where  verdict  under  tOl.  id, 

unless  on  mitdireclion  of  judge,  id, 

same  role  prevails  as  to  causes  tried  in  Courts  of  Westminster,  iv.  73 

to  75 
certificate  of  sheriff  to  enable  party  to  apply  for,  iii.  47. 

XIV.  In  other  Cases, 

may  be  moved  for  on  application  of  plaintiff,  where  defendant  gave  no 
evidence,  iv.  75 

not,  where  fatal  error  appears  upon  the  record,  id, 

granted  in  action  for  a  nuisance,  after  consent  rule  to  abate,  on  proof  that 
same  was  no  nuisance,  id. 

of  entering  nonsuit  to  enable  plaintiff  to  bring  another  action,  id. 

rule  refused  in  action  against  magistrates  where  warrant  informal,  objec- 
tion not  being  taken  at  the  trial,  iv.  76 

when  granted  to  re-state  a  case  defectively  stated,  id, 

when  after  two  concurring  or  contrary  verdicts,  iv.  76,  77 

after  motion  in  arrest  of  judgment,  iv.  77 

after  bill  of  exceptions,  id, 

after  writ  of  error,  id, 

in  case  of  several  defendants,  iv.  78 

on  the  whole  or  part  of  the  record,  iv.  79 

where  jury  assessed  damages  on  an  erroneous  principle,  id. 

where  in  discretion  of  the  Court  to  grant  it,  id. 

where  the  issue  is  reduced  to  a  single  point,  id, 

in  criminal  cases,  id, 

after  acquittal,  iv.  79,  80 
after  conviction,  iv.  80 

terms  on  which  granted,  id. 

admissions,  &c.  on  granting,  iv.  80,  81 

after  death  of  plaintiff,  iv.  81 

of  granting  same  suit  not  to  abate  on  death  of  defendant,  id. 

on  terms  that  evidence  of  an  aged  witness  should  be  read  from  judge's 
notes,  id. 

on  bringing  money  into  Court,  id. 

refused  in  action  by  bankrupt  for  benefit  of  assignees,  unless  tlie  latter 
would  abide  by  verdict,  &c.  id, 

new  trial  as  to  single  point,  id, 

XV.  Proceedingi  to  obtain  a  New  Trialf  id, 
1.  In  wluU  Court  1110(1011  to  be  made,  id, 
all  superior  Courts  may  grant,  id, 

otherwise  as  to  inferior  Courts,  except  on  ground  of  fraud,  &c.  iv.  S2 
when  action  brought  under  Chancellor*s  order,  id, 
on  issue  directed  by  Court  of  Eouiiy,  id, 
on  trials  before  Great  Sessions  of  Wales,  id, 
must  be  made  to  same  jurisdiction  as  directed  former  trial,  id. 
in  cases  where  judge  gave  leave  to  move,  iv.  88 
on  issues  when  to  be  made  in  Court  of  Law  and  not  in  Court  of  Chan- 
cery, id, 
in  cases  of  bankruptcy  from  Court  of  Chancery,  iv.  83 
in  triaUatbar,id. 

in  trials  of  issues  from  equity  side  of  Exchequer,  id, 
two  days'  notice  of  motion  to  judge  who  tried  cause  requisite,  id. 
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practice  aa  to  obtaining  judge's  notes,  iv.  83 
in  cases  tried  in  Court  of  C.  P.  at  Lancaster,  id. 
application  of  Reg.  Gen.  Hil.  T.  2  W,  4,  reg.  64,  id. 

2.  Time  of  Moving  for  New  Trial,  iv.  84 

must  be  made  within  four  days  after  distringas  returnable,  id, 
four  days,  how  reckoned,  id. 

when  Court  will  allow  motion  after  expiration  of  four  days,  id. 
in  cases  where  cause  tried  during  term,  id* 
on  issues,  id. 

when  moved  for  in  wrong  Court,  id. 
practice  on  moving  for  in  Hilary  and  Trinity  Terms,  id, 
the  like  as  to  Easter  and  Michaelmas,  iv.  85 
of  giving  notice  to  judge  who  tried  cause,  id. 
irregular  to  make  two  motions  in  same  cause,  id. 
rule  in  Rolb  Court  as  to  hearing  counsel  on  motions  for,  id, 
cannot  be  moved  for  after  arrest  of  judgment,  id. 
practice  in  such  cases,  id. 
.  nor  after  bill  of  exceptions  tendered,  id. 
nor  after  allowance  of  writ  of  error,  iv.  86 
affidavits  in  support  of,  id. 

cannot  move  to  enter  nonsuit  unless  leave  given,  id, 
production  of  sheriff's  notes  on  motion  for,  id. 
notes  how  to  be  verified,  iv.  86,  87 

in  cases  where  judge  certifies  for  immediaie  execution,  iv.  87 
consequence  of  judge  being  satisfied  or  dissatisfied  with  verdict,  id, 
when  or  not  costs  are  payable  on  motions  for,  iv.  88 
generally  in  discretion  of  the  Court,  id. 
decisions  as  to  costs,  i v.  88  to  91 
costs  in  particular  cases,  iv.  90 

practice  on  setting  cause  down  in  new  trial  paper,  iv.  91 
practice  on  showing  cause,  id. 
production  of  judge's  notes,  id, 
rule  for  cannot  be  reargued,  id. 
of  showing  cause  on  day  named,  iv.  91,  92 
of  taking  cause  down  for  second  trial,  iv.  92 
amendments  when  allowed,  id, 
of  the  new  trial  itself,  id, 
when  a  new  nisi  prius  record  necessary,  id, 
when  defendant  may  take  down  record  by  proviso,  id. 
jurors  on  new  trial  must  not  be  one  of  former  jury,  iv.  93 

NEXT  OF  KIN.    See  Executors.    Ecclesiastical  Courts. 

proceedings  by  and  against,  ii.  503,  504;  iv.  137,  138, 141, 149 
form  of  advertisements  for,  i.  451,  454,  455 

NIGHT, 

what  is  night  in  burglary,  i.  411 

in  night  poaching,  i.  411,  627 

in  game  act,  i.  403 ;  tee  tit.  Game* 

NIGHT  POACHING  ACT.    See  Poaching,    Night,     Game. 
apprehension  of  offenders  under,  i.  626,  627 
remedies  and  punishment  for,  i.  401  to  403 

NIL  DEBET, 

plea  of,  abolished,  iii.  726 

NISI  PRIUS, 

jurisdiction  of  judge  at,  iii.  39 
in  London  and  Middlesex,  id, 

formerly  the  chief  justice  presided  at,  iii.  39,  40 

now  either  judge  or  baron  may,  iii.  40 

inconvenience  of  sittings  during  term,  id, 

enactment  of  11  G.  4,  and  1  W.  4,  c.  70,  s.  7,  respecting,  ul, 

number  of  days  allowed,  id, 

proviso  for  trial  at  bar,  id, 

jurisdiction  of  Court  to  grant  or  refuse  special  jury,  iii.  41 

judge  or  Court  will  not  interfere  with  cause  list  of  another  judge,  iii.41 

or  order  the  trial  of  a  special  jury  cause,  id. 
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thoDgh  rule  obtained  for  delay,  iii.  41 

or  restore  cause  atnick  out,  to. 

application  to  be  made  to  the  chief  joitice  at  chamberif  id. 

amending  postea,  id, 

power  as  to  amendments,  iii,  49,  4S«    See  Amendmenti, 

when  decision  of  judge  conclusive,  iii.  44 

no  appeal  against  judge's  refusal  to  amend,  id. 

when  amendment  permitted,  party  complaining^  may  apply  to  Court, 

iii.  43 
should  liberally  exercise  power  as  to  amendment,  iii.  44 
cannot  avoid  effect  of  a  release  pleaded  puis  darrein  continuance,  id, 
trial  then  initanter  suspended,  iii.  45 
future  proceedings  in  banc,  id. 
prescribed  number  of  sittings  at,  iii.  91 
trial  at,  by  consent,  iii.  99 
trial  of,  and  incidents,  iii.  866  to  9f  6.    See  Trial 
withdrawing  record  at,  iii.  870,  871 

NISI  PRIUS  RECORD,  iii.  804  to  806.    See  Record. 

variance  between  and  issue  when  ground  for  new  trial,  iv.  68 
when  plaintiff  entitled  to>  iv.  97 

NON  APPEARANCE, 

to  writ,  and  consequence  to  defendant^  iai.  SOO. 

NON  ASSUMPSIT, 

form  of  plea  in,  denying  whole  or  part  of  declaration,  iii.  715 
commencement  of  second  plea,  td. 
Reg.  Gen.  respecting,  iii.  724 ' 
inadmissible  in  action  on  bill,  iii.  71C5 
decisions  on  this  rule,  iii.  724,  725>  in  notes. 

NON  ATTENDANCE, 

of  party,  when  arbitrator  may  proceed  ex  parte^  ii.  82 
of  defendant,  when  justice  may  proceed  sf  parte,  ii.  184 
recital  of,  in  conviction,  ii.  199. 

NON  CONCURRENCE  OF  JUROR, 

new  trial,  when  granted  on  account  of,  iv.  53,  56 

NON  DETINET, 
plea  of,  iii.  727 

NON  EST  FACTUM, 
plea  of,  iii.  726 

NON  EST  INVENTUS, 

return  of,  on  writ  of  summons,  iii.  27 1 
form  of  return  of,  iii.  272 
return  of,  to  writ  of  distringas,  iii.  999,  317,  921 
form  of,  iii.  317 

return  of,  to  writ  of  capias,  iii.  249 
proceedings  thereon  to  enter  appearance,  iii.  317 
return  of,  in  proceedings  to  outlawry,  iii.  998  to  404 
return  of,  to  save  statute  of  limitations,  iii.  272,  406  to  408 
form  of  return  to,  iii.  272,  n.  (x) 

NON  FEAZANCE, 

remedies  for,  in  general,  i.  9,  382 

removal  of  incumbrance,  i.  282 

when  previous  request  essential,  i.  649,  650 

distraining  for,  i.  282 

action  on  case  for,  i.  382 

NONJOINDER, 

when  cannot  be  pleaded  in  abatement,  ii.  51f  52 

of  parties  in  cases  of  contracts,  ii.  51 

defects  of  former  law  remedied,  ii.  52 

plea  of  nonjoinder  ineffectual,  where  omitted  party  resides  oat  of  the  kingdom,  id. 

effect  of  3  &  4  W.  4,  c.  42,  §•  8i  in  cases  of,  iii.  126, 127 
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NONJOINDER— (continiMfd. ) 

commencement  of  second  action  after  plea  in  abatement  for  Donjoinder,  iii.  459, 
467 
form  of,  459 

NON  OMITTAS  CLAUSE, 

statement  of,  in  writ,  iii.  1 90,  SI  0 

NON-PAYMENT.     See  BHk  of  Exchange. 

requisites  in  forms  of  notice  of  non-pa jment,  i.  500. 
forms  of  notice  of,  i.  502,  505 

NON  PROS.     See  Declaration, 

if  jadgment  for,  not  signed,  plaintiff  may  declare  within  a  year,  iii.  445 
proceedings  to  enable  defendant  to  sign  judgment  for,  iii.  448 

rule  to  compel  plaintiff  to  declare,  when  necessary,  id, 

demand  of  declaration,  when  necessary,  id, 

form  of  demand  of,  id, 

signing  judgment  of,  iii.  449 

setting  aside  judgment  of,  iii«  450 
of  compelling  plaintiff  to  submit  to,  iii.  745 

NONSUIT,  JUDGMENT  AS  IN  CASE  OF,  iii.  784 
'enactment  of  14  G.  S,  c.  17,  respecting,  id, 
Reg.  Gen.  of  H.  T.  2  W.  4,  iii.  784,  785 
reasons  for  and  against  motion  for,  iii.  785 
practice  on  moving  for,  iii.  786 
time  of  moving,  iii.  786,  787 

in  King's  Bench,  iii.  787 

in  country  causes,  iii.  789 

in  Common  Pleas,  iii.  790 

in  the  Exchequer,  id, 
of  proceedings  on  trial  for  judgment  as  in  case  of,  iii.  79t 

what  a  sufficient  excuse  for  delay,  id, 

what  not,  iii.  792 

of  peremptory  undertakings,  iii.  793 
of  signing  judgment  after  nonsuit,  iv.  104.    See  Fhal  Judgmenti, 

NONSUITS,  MUST  BE  VOLUNTARY,  iii.  910 

NON-USER.     See  Possession.     Prescription, 

consequences  of,  i.  284,  285,  757  to  759,  n.  (<) 

NOTARY, 

when  mandamus  to  admit,  is  not  tenable,  i«  792 

a  description  of  law  agent,  ii.  36 

antiquity  of,  id, 

exist  in  every  state  of  Europe,  id. 

peculiar  weight  and  respect  attached  to  their  acts,  id, 

must  serve  by  indentures  of  apprenticeship  for  seven  years,  id, 

such  indenture  must  be  duly  stamped,  id. 

such  service  must  be  hon&fide  during  the  whole  term,  id, 

what  not  a  sufficient  service,  id. 

may  stipulate  to  pay  part  of  profits  to  widow  or  family  of  deceased  partners,  ii. 
36,  note  *.  And  see  41  G.  3,  c.  76,  also  3  &  4  W.  4,  c.  70,  amending  the 
same,  in  Chitty  &  Hulme's  Coh  Stat.  699,  700  ;  and  Candltr  v.  Candler,  1 
Jac.  Rep.  23 1,232 

to  practise  must  obtain  a  faculty,  ii.  36 

if  guilty  of  misconduct,  may  be  struck  of  the  Roll  of  Facalties,  id, 

penalty  of  bOl.  for  practising  without  being  admitted,  id, 

provisions  of  the  statutes  respecting,  ii.  37 

when  any  attorney  or  solicitor  may  practise  as  notary,  id, 

by  44  G.  3,  c.  98,  may  draw  deed,  conveyance,  &c.  xd, 

but  not  be  concerned  in  any  suit,  id, 

NOTES  OF  JUDGES, 

affidavit  in  support  of,  requisite,  iii.  535 

NOTES  OF  TRIAL, 

duty  of  junior  counsel  to  take,  iii.  879 
the  like  of  attorney,  id. 
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NOTICES.    See  Forms,    AdvertisemenU. 
by  registry  of  deeds,  i.  305 
of  legal  or  equitable  mortgage,  i.  106,  S36 

the  expediency  of  giving  a  notice,  &c.,  before  litigation  in  general,  i.  441 
to  be  framed  to  avoid  libel,  i.  id. 
the  abBolate  necessity  for,  in  some  cases,  i.  568,  n.  (<i) 
not  strictly  necessary  when  the  fact  more  properly  in  knowledge  of  other  party, 

i.596 
when  advisable  to  be  in  writing,  i.  496 

advisable  to  give  particular,  but  when  in  Gazette  sufficient,  i.  444,  447,  603 
when  in  Hue  and  Cry,  i.  447 

advisable  in  various  modes  suggested  in  case  of  loss  of  bill  or  note,  &c.  i.  447 
how  full  the  notice  should  be,  i.  446  to  449 
the  several  instances  enumerated  and  considered,  i.  441  to  585.    See  tit.  Pre* 

cautiimary  Miosures, 
general  precautions  in  letters  and  notices,  i.  441 ;  see  tit.  Letters. 

1.  not  to  trust  a  wife,  i.  441 

2.  a  son  or  daughter^  L  442 

3.  an  agent,  i.  443 

4.  in  case  of  partners,  id. 

5.  of  loss  of  bill  or  note,  or  of  fraud,  forgery,  &c.  i.  446  ' 

full  directions  how  to  give  such  notice,  i.  446  to  449 

6.  of  apprentice  or  journeyman  illegally  absent,  i.  449  \ 

7.  not  to  trespass,  i.  450  to  453 

8.  of  way  having  been  stopped,  or  danger  in  a  close,  i.  453 

9.  to  ascertain  any  event,  id. 

notice  of  assignment  of  a  debt,  i.  459, 461,  463 

to  one  of  several  trustees  sufficient,  i.  463 

to  tenants  of  conveyance,  &c.  i.  465 

of  a  mortgage,  i.  468 

of  a  trust,  i.  471 
notices  to  quit,  i.  483 
notices  by  carriers,  i.  487 

of  lien,  i.  492  ;  ii.  69,  70 
notice  of  performance  of  condition  precedent,  i.  494  to  496 

to  tidce  away  goods  bought,  i.  496 

of  non-payment  of  bills  or  notes  and  forms,  i.  499  to  505 

to  a  party  who  has  agreed  to  indemnify,  utility  of,  but  not  necessary,  i.  497 
notice  of  a  tender,  i.  508 
repetition  of  notice  and  form  of,  i.  510 
notices  by  executors  for  debts  and  claims,  i.  521,  522 

an  heir  or  next  of  kin,  &c.  i.  554 
demand  of  goods  by  owner,  i.  565 

by  reversioner  of  his  interest  in  goods  seized  by  sheriff,  i.  568 
of  property  being  in  house  or  on  land  of  another,  id. 
to  an  occupier  to  remove  nuisance  on  his  own  land,  i.  569 
of  a  tree  having  been  blown  down  on  land  of  another,  and  of  intention  to  re« 

move  same,  id. 
to  cease  a  permitted  nuisance,  i.  570 
suggested  form  of,  to  remove  a  nuisance,  id. 
correct  notices  requisite  in  all  cases,  i.  568 
notices  after  inception  of  injury  in  cases  of  contracts,  i.  582 
notice  and  demand  rescinding  purchase  of  goods  bought  by  an  infant,  i,  582 

to  an  indemnifying  party,  utility  of,  but  not  requisite,  i.  584 

of  having  removed  a  private  nuisance  to  ancient  lights  and  of  materials,  i.  651 

of  warrant  or  official  power  to  apprehend,  i.  632 
of  intention  to  apply  for  examination  previous  to  admission  to  practise  as  an  at- 
torney, &c.ii.  12  a 
where  to  be  left,  id. 

and  entered  at  judge's  chambers,  ii.  12  c 
of  lien,  when  necessary,  i.  492 
service  of  notices,  iii.  59, 105, 110 

roust  be  before  nine  at  nigbt,  iii.  1 10 

delivery  of,  sealed  up,  iii.  Ill 

of  justification  of  bail,  id. 

letter  giving  notice  on  Sunday  need  not  be  opened  till  Monday,  iii.  104 
in  writ  to  defendant,  Iii.  200,  206 
of  trial  and  inquiry,  iii.  59 

suggestions  respecling,  iii.  80 


ALL  THE  SEVEN  PARTS.  433 

NOTICES— (fonfinitfd.) 
of  bail, 

requisites  of,  iii.  379 

must  be  in  writing,  id. 

service  of,  iii.  379,  385 

affidavit  of  service  of,  iii.  385 

decisiuiis  as  to,  iii.  379 

form  of,  ID  town  bail,  id, 

foar  dajs'  notice  that  bail  will  be  pot  in  and  jastificd  in  Court  in  person, 

iii.  380 
notice  of  justifj^ing  at  chambers  in  vacation,  id. 
entry  of  exceptions,  iii.  381 
notice  of  entry,  id, 

notices  of  justification  in  Court  of  King's  Bench  or  Exclicqucr,  id, 
the  like  in  Common  Pleas,  id, 
the  like  at  chambers,  id, 

affidavit  of  service  of  notice  of  justification,  iii.  383 
affidavit  of  justification  of  country  bail,  id, 
another  form,  iii.  383 
irregularities  in,  when  to  be  objected  to,  iii.  518 

NOTICE  OF  ACTION.    See  Jiutieas, 

precaotions  to  be  observed  in  giving,  ii.  60 
of  action,  and  requisites,  ii.  6S 
regulations  with  respect  to  notices  in  general,  id, 
to  justices  in  particular,  id, 
provisions  of  24  G.  2,  c.  44,  with  respect  to,  id, 
decision  on  the  statutes,  ii.  '64 
the  intended  writ  must  be  stated,  it.  65 
what  it  mutt  state,  id, 

precision  and  technicality  not  requisite,  ii.  66 
recommended  form  of,  id, 

should  be  nearly  in  form  of  subsequent  declaration,  ii.  67 
legal  objections  need  not  be  stated,  id, 
form  of  action  need  not  be  stuted,  id. 
to  whom  to  be  addressed,  id, 
on  whom  to  be  served,  id, 

indorsement  on  notice  of  attorney's  name  and  abode,  ii.  68 
why  requisite,  id, 
what  a  sufficient  description,  id, 

under  7  &  8  G.  4,  c.  29  and  30,  one  calendar  month's  notice  of,  most  be  given,  ii. 
139, 141 

NOTICE  OF  APPEAL, 

when  appeal  may  be  made,  ii.  214 

must  explicitly  state  all  the  objections,  ii.  216,  217 

when  roust  be  served,  ii.  217 

NOTICE  OF  DECLARATION, 
how  to  be  given,  iii.  491 

course  when  residence  of  defendant  unknown,  id. 
requisites  of,  iii.  491  to  494 
form  of,  iii.  494,  495 

irregularities  in,  when  to  be  objected  to,  iii.  49 i 
time  of  pleading  to  be  stated  in,  id. 
objecting  to  irregularities  in,  iii.  519 
service  of,  on  Sunday  void,  iii.  105 

NOTICE  OF  INQUIRY,  iii.  678.    See  Writ  of  Inquiry. 
continuance  thereof,  iii.  678 
countermand  thereof,  id, 
indorsement  of,  on  joinder  in  demurrer,  iii.  758 

NOTICE  OF  INTENDED  DEFENCE, 
propriety  of  giving,  iii.  836,  837 
form  of,  iii.  837 

NOTICE  OF  IRRECiULARITY.    See  IrrtguUvrity, 
propriety  of  giving,  iii.  527,  5?f8 
VOL.  IV.  2  P 
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NOTICE  OF  MOTION, 

necessary  to  give,  before  stay  of  proceedings  ordered,^iiu  531 
consequences  of  omission,  id, 
utility  of  notice,  iii.  533 
proceedings  on  receiving  notice,  id, 

NOTICE  OF  SET-OFF.    See  Sett-off. 

NOTICE  OF  TAXING  COSTS.    See  C^sti. 

NOTICE  OF  TRIAL, 

may  be  stack  up  in  office  by  leave  of  the  Court,  iii.  Sti 

for  Easter  Tuesday  before  sheriff,  good,  iii.  106 

objections  to,  when  or  not  waived,  iii.  521 

notice,  when  requisite,  iii.  773 

lime  of  giving  it,  id. 

mode  of  giving  it,  iii.  774 

when  should  be  delayed,  id, 

time  to  be  given  by  notice  of  trial,  iii.  758 

what  in  general,  t</. 

what  short  notice,  iii.  776 
forms  of  notice  of  trial,  iii.  777 

in  London  indorsed  on  issue,  &c.  iii.  775 

in  Middlesex,  id, 

at  the  assizes,  id, 

by  continuance,  iii.  779 
must  be  in  writing,  iii.  777 
to  whom  to  be  given,  iii.  778 
on  whom  to  be  served,  id, 
of  continuing  or  countermanding  notice,  iii.  779 
notice  by  continuance,  id* 
of  countermanding  notice  of  trial,  iii.  105,  780 
if  served  on  a  Sunday  bad,  iii.  105 
form  of  notice  of  countermand,  780 
fresh  notice,  when  necessary,  781 

conduct  of  defendant's  attorney  when  notice  insufficient,  id, 
costs  of  day  for  not  proceeding  to  trial,  iii.  78f .    See  Cotts  of  the  Day, 
judgment  in  case  of  nonsuit,  iii.  784.    See  Nonsuit, 
new  trial  for  want  of,  when  granted,  Iv.  61,  67.    Sec  New  Trial, 

NOTICE  TO  PLEAD, 

service  of,  on  Sunday  void,  iii.  105 

when  given,  iii.  497,  501 

general  regulations  respecting,  iii.  498 

requisite  in  all  cases,  td. 

in  cases  of  prisoners,  iii.  498,  505 

judi;ment  for  want  of  plea  cannot  be  signed  until  notice  given,  iii.  498 

fresh  notice  when  necessary,  id. 

unless  given,  defendant  need  not  plead,  iii.  499 

what  time  to  be  stated  in,  iii.  499,  500 

when  declaration  delivered  absolutely,  iii.  499 

when  de  bene  esse,  id, 

consequences  of  giving  too  litde  time,  iii.  500 

depends  on  venue  and  defendant's  residence,  id, 
how  long  plaintiff  may  delay  serving,  iii.  501 
defendant  may  plead  without  service  of,  id, 
when  delayed  for  four  terms,  td. 
mode  or  form  of  giving,  iii.  .')01,  502 
forms  of,  iii.  494,  495,  502 
irregularity  in,  iii.  520 

NOTICE  TO  PRODUCE, 

when  proper  to  give,  iii.  834 
requisites  of,  iii.  8.'95 
what  it  should  state,  id. 
full  form  of,  iii.  836 

NOTICE  TO  PROVE  CONSIDERATION,  iii.  837 

NOTICE  TO  QUIT, 

forms  of,  i.  483  to  485.    See  Forms, 


ALL  THE  SETBIC  ^AllTB.  435 

NUISANCES, 

remedies  for,  i.  383 

injuries  by  nuisances  public  or  private,  i.  9,  41 

by  prevention  and  removal,  i.  9,  31,  383,  412, 647,  653 

by  injunction  of  Court  of  Equity,  31,  727  to  733 

by  action^i.  11,  383,  412 

by  mandamus  when,  i.  412,  789  to  810 

by  indictment,  i.  9,  213 

bj  prostration  on  indictment,  i.  9,  38d,  654 

notices  in  case  of,  i.  569 

notice  to  cease  a  permitted  one,  i.  570 

Buggosted  form  of  notice  to  remove  one,  id, 

abatement  of  private  nuisance,  i.  31, 383,  647 

what  care  to  be  observed,  i.  650 

to  the  person,  i«  647 

destroying  a  libel,  i.  647,  648 

to  personal  or  real  property,  i.  648 

of  nuisances  to  commons,  i.  395,  631,  632 
suggested  form  of  notice  of  having  removed  nuisance  and  materials,  i.  651 
abatement  of  jntbUc  nuisance,  i.  653,  413 

laws  respecting,  i.  653 

custom  to  destroy  unlawful  weights  and  measures,  i.  653,  654  ! 

unwholesome  meat,  i.  653,  654  | 

how  to  be  effected,  i.  653  to  656  . 

powers  given  by  various  acts  to  commissioners  to  remove  nuisances,  ' 

i.  654  to  656  i 

injunction  may  be  obtained  to  prevent,  u  727, 728  , 

whether  public  or  private,  i.  727  to  729 

against  erecting  a  bulwark  or  other  nuisance  in  a  river,  i.  730  1 

NULLA  BONA, 

sheriff's  return  of,  on  writ  of  distringas,  iU.  299,  317,  321 

form  of,  iii.  317  ' 

proceedings  thereon  to  enter  appearance,  id.  I 

return  of,  in  proceedings  in  outlawry,  iii.  398,  &c. 

NULLITIES.     See  Irregularitieu 

distinction  between,  and  irregularities,  iii.  522  to  527 
when  to  be  taken  advantage  of,  iii.  525  to  527 

NULUTY  OF  MARRIAGE.    See  Eedmastical  Courti. 
>uiu  for,  ii.  458,  459,  488,  489 
decrees  for,  iv.  140, 155 

NUMBER  OF  JUDGES, 

what  requisite  to  give  validity  to  proceedings,  iii.  6 
when  they  must  concur,  iii.  5 

NUMBER  OP  OWNERS, 
of  personalty,  i.  102 
ofrealty,  i.268to272 

OATHS, 

by  executor  a>  to  amount  of  assets,  i.  519,  526 

affidavit  by  administrator  to  obtain  administration,  i.  527 

oath  to  found  proceedings  against  hundred,  i.  580 

mandamus  lies  to  justices  to  admit  a  person  to  take  oath,  &c.  in  order  to  be 

a  teacher  of  a  dissenting  congregation,  i.  798 
to  be  taken  by  clerk  on  admission  to  practise  as  an  attorney,  &c.  ii.  14  a 
form  of,  to  obtain  a  summons,  ii.  173.     See  Jutticet  of  the  Peace, 
before  summons  requisite,  under  four  recent  acts,  ii.  173, 174 
form  of,  ii.  173 

warrant  to  apprehend  must  be  on  oath  of  credible  witnesses,  ii.  178 
search  warrant  must  be  obtained  on  oath,  ii.  180 

OBJECTIONS.    See  Irregularities. 
when  must  be  taken,  iii.  515 
cannot  be  successively,  id, 
aliter,  if  of  a  different  nature,  id, 

summary  of  times  of  objecting,  iii.  227,  228,  237,  340,  3G8,  515 
chronological  enumeration  of,  iii.  315  to  522 

2f2 
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OBJECTIONS— (cflntinued.) 

statement  of,  in  affidavit,  iiL  542 

to  affidavit,  iii.  550 

when  or  not  waived,  id, 

precise  statement  of,  in  rule  nisi  requisite,  iii.  579 

if  several,  must  be  all  stated,  iii.  581 

cannot  be  objected  to  separately,  id. 

OCCUPANCY.    See  Special  Occupancy. 

title  by,  or  possession  as  to  personalty,  i.  109 
title  by,  to  realty,  i.  280  to  {82 

OFFENCE. 

defined,  ti.  14, 1 5 

bow  to  be  stated  in  information,  ii.  164  to  168*    See  Justices  of  the  Peace, 

how  to  be  stated  in  conviction,  ii.  205.    See  Justices  of  the  Peace, 

OFFENDERS,  APPREHENSION  OF,  i.  617  to  633.    See  Apprehension  of  Of- 
fenders, 

OFFICERS. 

summary  jurisdiction  of  Courts  over,  it.  338,  387 

OFFICIAL  ASSIGNEE, 

appointment  of,  ii.  547,  563 
property  of  bankrupt  vests  in,  ii.  547 
how  balloted  for,  ii.  548 

OFFICE  COPIES  OF  AFFIDAVITS, 

general  regulations  respecting  taking  of,  iii.  551 
when  or  not  requisite  to  obtain,  iii.  589 

OFFICE  OF  PLEAS, 

hours  of  attendance  at,  in  Exchequer,  iii.  107 

OFFICES  AND  SITUATIONS  OF  A  PUBLIC  NATURE,!.  28t.    See  Manda- 
rtnu, 

mandamus  lies  to  admit  or  restore  a  party  entitled,  when  office  legal  and  public, 
or  fixed,  &c.  by  statute,  &c.  i.  798 

but  not  if  office  of  a  private  nature,  i.  798,  800 

or  determinable  at  will,  id, 

nor  unless  party  applying  show  that  he  is  in  all  respects  entitled,  i.  798 

to  admit  or  restore  corporate  officers  from  the  highest  to  the  lowest,  id, 

and  this  though  he  has  never  had  possession  of  the  office,  i.  798,  799 

but  if  election  discretionary,  no  mandamus  issues  to  proceed  to  elect,  i.  799 

nor  to  elect  members  of  an  undefined  body,  id. 

nor  to  compel  a  corporate  assembly  for  purpose  of  removing  non-resident  mem- 
bers, id. 

when  office  will  be  presumed  to  be  public,  id. 

granted  to  restore  a  party  to  office  of  clerk  or  surveyor  to  the  city  works,  id. 

roandanius  lies  to  restore  the  treasurer  of  the  New  River  Company,  i.  789 

ecclesiastical  officers  and  persons,  admission  of  these  enforced  from  the  highest  to 
the  lowest,  id, 

unless  where  there  is  other  remedy,  id. 

lies  to  try  the  right  of  officiating  in  a  chapel,  id, 

to  compel  bishop  to  grant  a  license  to  a  lecturer  to  preach,  id, 
to  admit  a  dissenting  teacher  duly  elected,  id, 

to  restore  to  the  ministry  of  an  endowed  dissenting  meeting-house,  i.  COO 

but  not  when  expelled  by  majority  of  congregation,  id, 

to  swear  in  or  restore  a  churchwarden,  id. 

or  a  sexton,  id. 

will  issue  on  behalf  of  a  candidate  to  commissioners  of  land  tax  to  compel  there 
to  proceed  to  elect  a  clerk,  id. 

and  if  elected  lies  to  swear  him  in  and  admit  him,  id, 

will  lie  to  the  warden  of  a  college  to  admit  a  chaplain,  id, 

and  to  restore  the  schoolmaster  of  a  grammar  school  by  the  crown,  id, 

to  restore  the  master  of  a  coUei^,  id, 

lies  even  to  restore  an  usher  of  a  grammar  school,  id. 

and  to  compel  visitor  of  a  college  to  exercise  his  visitatorial  power  by  receiving 
and  hearing  an  appeal,  id. 

in  cases  of  doubtful  elections  mandamus  issues  to  proceed  to  a  new  election,  id. 
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OFFICES  AND  SlTUAllONS  OF  A  PUBLIC  NATURE- (continued.) 
lies  to  restore  party  to  office  of  master  of  a  free-school,  i.  BOO 
docs  iiot  issue  where  party  confessedly  rightfully  removed  as  regards  merils,  id. 
nor  where  suspension  not  equivalent  to  a  removal,  id. 
nor  where  the  words  shall  and  may  are  not  obligatory  but  discretionary,  id, 
nor  to  compel  Archbishop  of  Canterbury  to  ivsue  fiat  for  admission  ol'  a  doctor  of 

laws  as  advocate  of  the  Court  of  Arches,  i.  801 
nor  to  the  benchers  of  one  of  the  inns  of  Courts  to  admit  a  person  as  a  member  or 

student,  id. 
nor  to  call  him  to  the  bar  to  enable  him  Co  practise  as  a  barrister,  id. 
nor  to  the  College  of  Physicians  to  examine  a  party,  id. 
nor  absolutely  to  admit  an  attorney,  id. 
specific  agreement  lo  appoint  to  office  of  registrar  of  Consistory  Couit,  decreed, 

Wheeler  v.  Trotter,  3  Swanst  Rep.  174 

OMISSIONS.    See  IrregtilarUy. 

Reg.  Gen.  of  M.  T.3  W.  4,  respecting,  iii.  «1,  62,  74 

when  deemed  iriegularities,  id. 

how  to  be  taken  advantage  of,  iii.  21,  74 

when  void,  or  merely  irregular,  iii.  75,  227,  304,  31 1 

when  process  void  in  consequence  of,  iii.  76,  229,  304,  311 

when  irrecular  and  consequence,  iii.  75,  304 

of  form  of  action  in  writ,  iii.  195 

application  to  set  aside  for,  iii.  227 

mnat  be  made  in  due  time,  itl. 

of  judge  to  direct  jury,  when  a  ground  for  new  trial,  iv.  40  to  43.  See  New  Trial. 

ONE  AND  THE  SAME,  4  Adol.  &  Ellis,  $67 

ONERARI  NON.     See  Actio  Non. 

OPENING  SPEECHES, 

advantage  of,  on  trials  at  nisi  prius,  iii.  871,  872.     See  Trial. 
right  of  counsel  to  begin,  iii.  876,  877 

OPINIONS, 

duty  of  counsel  on  giving,  ii.  43 

when  opinion  of  third  person  binding,  i.  852 

when  not  ai  to  value,  &c.  i.  828  to  831 

of  counsel,  how  to  be  obtained  and  given,  ii.  22,  23,  43 

when  judges  dilfer  in,  iii.  10 

course  pursued,  id, 

majority  must  concur  in,  id. 

usually  given  seriatim,  iii.  17 

of  counsel,  statement  of,  in  brief,  iii.  853 

OPPOSING  BAIL.    See  Bail. 

form  of  affidavit  to  oppose,  iii.  383 
mode  of  opposing,  iii.  385,  386 

ORCHARDS  AND  GARDENS,  i.  177 

ORDERS, 

will  not  in  general  be  enforced  by  mandamus,  i.  801 
but  disobedience  of  them  punished  by  indictment,  id. 
removal  of,  by  certiorari,  ii.  374 

ORDER  OF  PROOF, 

statement  of,  in  brief,  iii.  895.    See  Brief.    Trial, 

ORDER  OF  REFERENCE.    Sec  Arbitration. 
^hen  may  be  amended,  ii.  89 
when  may  be  revoked,  ii.  102 

ORDERS  OF  JUDGES.    See  Summons. 
power  of  a  single  judge  to  make,  iii.  19 
enactments  respecting,  iii.  10 
what  judges  must  concur  in  making,  id. 
of  a  judge,  when  may  be  treated  as  a  nullity,  iii.  32,  34 
preferable  to  apply  to  Court  to  discharge  same,  iii.  32 
unless  the  delay  prejudicial,  id. 
of  judge,  bow  enforced,  iii.  33 
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ORDERS  OF  JUDGES--(coMftnue(i.) 
motions  to  set  same  aside,  iii.  33 
cannot  be  enforced  by  attachment,  iii.  19, 33 
otiierwise,  if  made  a  rule  of  Court,  id- 
when  ^ubtequent  performance  of,  will  nut  purge  contempt,  id* 
costs  on  reversal  of,  when  allowed,  iii.  34 
when  may  be  rescinded  or  altered,  id, 
if  acquiesced  in,  bow  far  valid,  id, 
when  conclusive,  iii.  35 
of  a  judge  on  the  circuit,  iii.  45 
must  be  served  before  nine  o'clock  at  night,  iii,  110 
two  summonses  necessary  before,  iii.  561 
cases  where  one  will  suffice,  id, 
requisites  of,  iii.  566 
forms  and  terms  of,  id. 

should  be  peremptory  and  not  conditional,  id,  567 
award  of  costs  in,  id, 
how  far  conclusive,  iii.  568 
when  may  be  abandoned,  id, 
making  same  a  rule  of  Court,  id, 

how  to  be  enforced,  iii.  S46,  247, 569.    See  Attachment, 
setting  same  aside,  iii.  569 
for  particulars  of  demand,  iii.  613 
consequences  of  plaintiff's  not  complying  with,  iii.  617 

ORIGINAL  DOCUMENTS, 

propriety  of  leaving  copies  of,  instead  of  originals,  as  instructions  for  pleadings,  iii. 

433 
enforcing  inspection  of,  iii.  433  to  436 

ORIGINAL  WRITS, 

long  recital  of,  in  declaration,  prohibited,  iii.  453 

OTHER  BUILDINGS,  i.  171 

OVERSEERS  OF  THE  POOR, 

mandamus  lies  to  justices  of  the  peace  to  nominate,  i.  801 

and  to  appoint  overseers  in  an  extra-parochial  place,  id, 

or  a  separate  hamlet,  id, 

or  township,  Rexv.  Salop,  3  B.  &  Adoluh.  910 

or  when  the  present  had  been  appointed  on  a  Sunday,  id, 

to  preceding  overseers  to  deliver  over  books  to  successors,  id, 

or  to  the  overseers  to  make  a  rate,  id, 

rule  for  which  is  absolute  in  the  first  instance,  id, 

lies  to  overseers  and  guardians  to  pass  their  accounts,  id, 

to  justices  to  swear  an  overseer  to  his  accounts,  id, 

to  proceed  to  pass  overseer's  accounts,  id, 

or  to  levy  the  balance,  id. 

or  to  hear  an  appeal  against  his  account,  id. 

or  a  complaint  against  him  for  not  paying  over  the  balance,  id, 

mandamus  relating  to  poor-rate,  i.  802,  803 

OUSTERS.    See  Evictioti,    Ejectment,     Forcible  Entry, 
what,  i.  374, 375 
receipt  of  rent  now  is,  i.  375 

1.  Civil  remedies  for  the  same  are  twelve,  i.  374 

defined,  id, 

1 .  Resistance,  i.  375 

2.  Re-entry,  id, 

3.  Injunction  in  Court  of  Equity,  id, 

4.  Justices  giving  possession  in  case  of  forcible  entry,  i.  376 ',  ii.  SSI 

to  241 

5.  By  justices  when  rent  in  arrear,  ficr.  i.  376  ;  ii.  245 

6.  Double  value  for  holding  over  after  landlord's  notice,  i.  376 

7.  Double  rent  for  holding  over  after  tenant's  notice,  i.  377 

8.  By  restitution  on  indictment,  id, 

9.  By  justices  when  in  case  of  paupers,  i.  378  ',  ii.  249 

10.  In  equity,  id, 

11.  By  action  of  ejectment,  i.  379 

1 2.  For  dower,  i.  380 

2.  Criminal  injuries  and  punishments,  forcible  entry»  dec.  i  401 
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OUTHOUSES, 

d«iuiecl,  i.  173, 174 

apprehension  of  yagrantt  in,  id,,  6H 

school*ioom  within  Malicious  lojmy  Act,  i.  173 

paper-mill,  i.  174 

wMh-^ionse,  when  p«rt  of  dwelUng-hoose,  i.  169, 171 

apprehending  when  fonnd  in,  under  Vagrant  Act,  i.  62t,  623 

OUTLAWRY,  PROCEEDING  TO, 
return  to  proceedings  in,  iii.  90 
proceeding  to,  iii.  151,  396  to  405 
enactment  of  t  W.  4,  c.  39,  respecting,  iii.  151,  397 
appointment  of  filacer  in  Ezclieqaer,  iii.  151 
teste  of  proceedings  in,  iii.  204 

proceeding  to,  when  sheriff  cannot  distrain  or  serve  defendant,  iii,  299 
writ  roost  not  be  in  alternative,  id, 
when  writ  of  distringas  proper,  iii.  300 

requisites  of  writ,  iii.  301 
steps  to  be  taken  before  proceeding  to,  id» 
of  proceeding  to  outlawry  in  general,  iii.  396 
observations  respecting,  td. 
when  may  be  issued,  ta. 
when  may  be  set  aside,  id, 
on  what  terms,  iii.  397,  398 
must  appear  and  put  in  bail,  td. 
proceeding  to,  now  ox>re  expeditious,  id. 
proceeding  where  one  of  several  defendants  abroad,  iii.  398 
enactments  of  3  &  4  W.  4,  c.  42,  s.  7,  respecting,  iii.  398 
plaintiff  may  proceed  against  tiiose  resident  in  England,  id. 
no  plea  in  abatement  for  nonjoinder  allowed,  td. 
unless  verified  by  afiidavit  stating  residence  of  omitted  party,  iii.  399 
substance  of  practice  as  altered  by  2  W.  4,  c  39,  s.  5,  iii.  399,  400 
formerly  no  proceeding  to  outlawry  sustainable  in  Exchequer,  iii.  399 
now  otherwise,  id, 
practice  on  serviceable  process,  iii.  321,  400  to  403.    See  Diitringas, 

requisites  to  be  observed  on  attempting  to  serve  writ  of  summons,  iii.  400« 
401 

of  the  writ  of  distringas,  iii.  400 

requisites  of  affidavit  on  obtaining  distringas,  iii.  401 

differs  when  to  proceed  to  outlawry,  id. 

form  of  affidavit,  td. 

writ,  to  whom  to  be  directed,  iii.  402 

time  between  delivery  and  return  to  writ^  id, 

return  to  writ,  td. 

of  writs  of  exigent  and  proclamation,  id, 

indorsements  on,  not  requisite,  iii.  152, 160,  403,  404,  ii.  («) 

should  be  filed,  iii.  403 

irregularities  in,  must  be  objected  to  within  reasonable  time,  id, 

on  bailable  process,  td. 

writ  of  capias  issues,  id, 

no  distringas  necessary,  td. 

requisite  of  sheriff's  return,  id, 

no  alias  or  pluries  writ  required,  iii.  404 

when  writ  of  ezigi  facias  may  issue,  td. 

must  be  returnable  in  term,  td. 

time  of  return,  id, 

allocatur  exigent,  when  necessary,  td. 

indorsements  on  writ  of  exigent,  id, 

writ  of  proclamation,  id, 
proceedings  in  joint  action,  where  one  a  prisoner,  iii.  404,  405 
jurisdiction  of  Court  of  Excheouer  in  cases  of,  ii.  394 
when  statute  of  limitations  begin  to  operate,  i.  761 

OUTSTANDING  TERM, 

injunction  to  prevent  setting  up  of,  ii.  417 

OWNERSHIP, 

necessity  of  securing  evidence  of  acts  of,  i.  455  to  457 
repealed  acts  within  twenty  years  as  to  covenants,  i.'.757,  758 

OYER,  iii.  618.    See  Dmanding  Oyer. 
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OYSTER  BEDS,  i.  193 

how  described  in  a  convej'iuice,  i.  193  i  4  B.  &  Cres.  485  ;  6  Dowl.  &  R.  536 

larcenies  in,  i.  193 

injunctions  to  prevent  injuries  io,  i.  726^  note  (0) 

PADDOCK.    See  Exception  in  General  Highway  Act,  5  &  6  W.  4,  c.  50,  s.  54 

PANEL, 

duty  of  sheriffs  respecting,  iii.  800 
annexing  same  to  venire,  id, 
what  should  contain,  id, 

PAPER  BOOK.    See  Demurrer. 

objection  to,  when  or  not  waived,  iii.  621 

PARAPHERNALIA. 

when  liable  for  debts,  i.  512 

PARCENERS, 

in  general,  i.  268  to  272 
injuries  by  waste  by  or  to,  i.  393 
when  must  join,  i.  268,  269 

PARENT  AND  CHILD.    See  Guardian  and  Ward. 
rights  of  parent,  i.  61 

distinction  between  legitimate  and  not,  i.  62 
registers  and  entries  of  births,  &c.  id. 
defence  of  child  and  actions  relating  to,  i.  63 
control  over  education  of  child,  i.  64 
control  over  parent,  when,  id, 
compelling  parent  to  maintain,  i.  65,  806 
liability  of  for  necessaries,  i.  65 

donations  to  children,  how  to  he  made,  i.  65,  66,  362,  363 
family  arrangements,  when  binding,  i.  67 
child's  property,  i.  68,  69 
religion  uf,  i.  69 

abduction  of  females  and  infant  children,  i.  40 
civil  and  criminal  liabilities  of  infants,  i.  62 

when  parent  acquires  a  settlement  by  being  guardian  in  socage,  i.  68 
may  take  an  estate  bj'  descent  from  his  M>n,  id.  note  (t) 
notice  by  parent  not  to  trust  child,  i.  442 
when  he  may  prevent  injury  to  riglit  of  child,  i.  617 
demand  of  child  when  harboured,  i.  565 
defences  between,  i.  613 

parent  may  detain  clothes  of  eloping  child,  i.  617 
injunctions  relating  to,  i.  702 
how  to  ninke  child  ward  of  Court,  i.  69,  810,  702,  n.  (o) 

PARISH, 

when  misdescription  of,  immaterial,  i.  179,  n.  (k) 

when  mandamus  lies  to,  i.  790,  n.  (e),  and  Rex  Vt  St,  Martin  tn  Fieids,  3  B*  & 
Adol.  907 

PARKS.    See  Deer, 

injuries  in,  i.  222,  223 

PARLIAMENT,  i.  264  to  266.    See  Voting. 
jurisdiction  of  in  cases  of  appeal,  ii.  309 
election  |)etitions,  summary  proceedings  for  costs  of,  ii.  340,  341 

PAROL  CONTRACT.    See  Contract. 

precautions  to  be  observed  as  to,  i.  112, 124,  125 

PAROL  DEMURRER, 

by  infants  abolished,  i.  69 

PARTICULARS  OF  DEMAND,  iii.  496 
taking  out  summons  for,  iii.  611 
nt  what  time  may  be  applied  for,  iii.  275,  611 
should  be  before  appearance,  id. 
uo  affidavit  requisite,  iii.  611 
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PARTICULARS  OF  DEMAND— (continiufd.) 
when  improper  to  opplj  for,  iii.  612 
origin  of  ordering  particulars,  id, 
general  legulations  respecting,  id. 
should  support  every  count  and  part  of  demand,  id, 
but  may  be  amended,  id. 
when  to  accompany  declaration,  iii.  612,  613 
cost  for,  when  not  allowed,  iii.  613,  614 
consequences  of  not  delivering  them,  iii.  613, 6l7 
copy  of,  when  to  be  annexed  to  record,  iii.  613 
when  an  order  for,  may  be  obtained,  id, 
power  of  judge  to  order,  in  all  cases,  id. 
in  a  criminal  case,  id, 
when  jud|re  will  refuse  order  for,  iii.  614 
giving  defendant  notice  when  they  exceed  three  folios,  id. 
requisites  of  particulars  of  demand,  iii.  614,  615 
forms  of,  iii.  616 

consequence  of  plaintiff  not  complying  with  order  for,  iii.  617 
prescribed  time  of  pleading  after  delivery  of,  iii.  618,  702 
statement  of,  in  brief,  iii.  850.    See  Brief* 

PARTICULARS  OF  SALE, 
of  real  estate,  i.  295 

PARTNERS, 

notices  of  dissolution,  i.  443,  note  (z) 

form  of  notice  not  to  give  credit  to  one,  i.  443 

several  other  forms,  i.  444  to  446,  in  notes 

one  of  several  may  consent  to  a  reference,  but  not  to  bind  his  partners,  ii.  77 

PARTNERS  IN  TRADE, 

when  no  jus  accrescendi,  i.  102 

allter  as  to  suing,  id. 

expediency  of  taking  security  severally  and  jointly,  id, 

malicious  injury  by  one  to  the  other,  i.  136 

building  societies,  6  &  7  W.  4,  c.  32 

PARTNERSHIP.    See.  Partntrs, 

steps  to  be  taken  on  dissolution  of,  i.  443 

forms  of  notice  of,  i.  444  to  446.     See  Formg, 

injunction  against  partners,  i.  704 

proper  use  of  joint  property  stock,  &c.  secured  by  injunction,  i.  813,  n.(/),  814 

when  or  not  specific  performance  of  an  agreement  respecting,  decreed,  i.  850, 851 

PART-OWNERS, 

jurisdiction  of  Court  of  Admiralty  between,  ii.  517 

PARTIES, 

a  wife  may  sue  alone  in  Ecclesiastical  Courts,  and  when,  ii.  467 

PARTITION, 

conveyance  by,  i.  313 

bills  fur,  between  joint  tenants,  &c.  ii.  420 

writ  of,  abolished  at  law,  id, 

PART  PAYMENT, 

when  proposal  of  may  be  accepted,  ii.  59 
when  to  be  admitted  in  declaration,  iii.  472 

PART  PERFORMANCE, 
effect  of,  in  equity,  i.  832 
should  be  charged  in  bill,  i.  829,  note  (t) 

PARTY  AGGRIEVED, 

when  he  may  be  a  witness,  ii.  186,  187 

when  so,  penalty  applied  to  county  rate,  &c.  ii.  137, 141 

PARTY  TO  ACTION, 

who  to  be  considered,  iii.  125  to  130 

PARTY-WALL.     See  Wall, 

action  for  not  contributing,  i.  143 
tenancy  in  common  of,  i.  l7l 
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PASSENGER, 

when  ma^  be  coufiued,  i.  73,  note  (*) 

PASTURES  ON  COMMON, 
excloBive  rights  of,  i.  182 

PATENTS, 

statutes  protecting  property  in,  i.  98,  99 
injunction  to  prevent  infringement  of,  i.  718 

PAYMENT  OF  COSTS.    See  Attaehment.    CctU. 
enforced  bj  attachment,  iii.  602 
when  recoverable  by  action,  id. 

PAYMENT  OF  MONEY, 

statement  in  rale  nisi,  to  whom  to  be  made,  iii.  588 

PAYMENT  OF  MONEY  INTO  COURT, 
enactments  respecting,  iii.  684  to  686 
general  regnlations  thereon,  iii.  687,  688 
when  advisable,  iii.  681 
in  what  actions  allowed,  iii.  684»  685 
not  allowed  formerly  where  damages  uncertain,  id. 
but  power  of,  greatly  extended,  iii.  685 
enactment  respecting  torts,  iii.  686 
salutary  effect  of  this  enactment,  id. 
to  be  pleaded  specially,  iii.  687 
iiow,  iii.  688 
may  plead  to  two  breaches  of  covenant,  payment  of  an  entire  sum  into  Court 

upon  both,  without  showing  how  much  on  each,  4  Dowl.  766 
prescribed  plea  of,  iii.  688 
prescribed  replication  to  such  plea,  iii.  689 
role  or  order,  when  necessary,  id. 
decisions  on  form  and  reqnisites  of  such  plea,  id, 
consequences  of  paying  money  into  Court,  id. 
time  of  paying  into  Court,  id. 
proceedings  thereon,  iii.  690 

PAYMENT  AND  PAYMENTS, 
application  of,  i.  139 
appropriation,  1  Cromp.  &  M.  53 
injunction  to  prevent  improper  payments,  i.  7 15 
what  takes  case  out  of  statute  ot  limitations  or  not,  i.  769,  763,  767,  768 
presumption  of  payment  of  specialty  after  twenty  years,  i.  769,  and  id.  n.  (y) 
now  so  by  express  enactment,  i.  769 
when  enforced  or  not  by  mandamus,  i.  80S,  791,  n,  (m) 

if  a  public  debt  or  debts,  may  be,  i.  802 

of  a  poor-rate,  when  due  from  corporation  who  have  no  goods,  id, 

but  in  case  of  magistrate's  order,  non-payment,  is  to  be  indicted,  id* 
when  enforced  in  case  of  loss  of  deed  or  bill,  &c.  i.  711 
when  specifically  decreed  in  equity,  i.  858 
same  where  remedy  at  law  doubtful,  i.  860 

of  a  judgment,  when  decreed  out  of  surplus  rents,  i.  870 

PEACE,  BILLS  OF, 

jurisdiction  of  Court  of  Equity  by,  ii.  416 

PEACE  OFFICERS.    See  OmUabU.    Justim  of  Peac§.  Appnhmiion, 

PECULIARS,  COURT  OF, 

jurisdiction  of,  ii.  495 
appeal  from,  ii.  496 

PECUNURY  INTEREST.    Sec  Interest. 

compelling  witness  to  give  evidence  against,  iii.  811 

PEDIGREE, 

table  of,  J.  278 

how  to  deduce,  i.  278,  n.  (x) 

PEER, 

has  estate  of  inheritance  in  title,  i.  250 
privilege  of  from  arrest,  iii.  329 
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PENAL  ACTIONS, 

common  informer  cannot  sue  withont  express  autborityi  i«  25j  n.  (h) 

limitation  of,  in  31  Eliz.  c.  5,  s.  6,  i.  770,  771 

decisions  thereon,  id, 

other  acts,  id. 

construction  of  acts  as  to  time,  6cc.  i.  774 

actions  by  party  aggrieved  limited  to  six  years,  i.  769 

penalties  when  to  m  proceeded  for  before  justices,  i.  784 

single  judge  cannot  authorize  compounding  of,  iii.  24 

staying  proceediD|8  in,  iii.  629 

componndin?  of,  iii.  693 

new  trials  o^  not  granted  if  verdict  for  defendant,  though  against  evidence,  iv.  52, 

72.    See  New  Trial. 
otherwise  if  against  law,  iv.  52,  72 
or  on  account  of  misdirection  of  judge,  iv.  73 

PENAL  STATUTES, 

informer  cannot  sue  without  express  power,  i.  25,  n.  (n) 

PENALTIES.    See  Justice  of  the  Peace. 

what  are  so,  or  are  stipulated  damages,  i.  871,  872 
when  recovery  thereof  restrained  in  equiW,  i.  871 
proceedings  for,  under  7  &  8  Geo.  4,  c.  29  &  30,  ii.  135, 139 

party  aggrieved  may  be  a  witness,  ii.  136,  137 

when  80,  penalty  applied  to  county  rate,  &c.  id. 

S revisions  as  to  proceeding  for,  ii.  137 
istribution  of,  id. 
punishment  when  penalty  not  paid,  ii«  138 
form  of  conviction  for,  id. 
when  the  king  may  remit,  id. 
proceedings  for,  under  1  &  2  Will.  4,  c.  32,  ii.  142 
practical  proceedings  to  enforce,  ii.  147 

PENETRATION, 

what  sufficient  to  constitute  crime  of  rape,  i.  38 

PENSIONS, 
offices,  i.  221 

PERAMBULATIONS,  i.  455.    See  Baundarist. 
when  evidence,  id, 
parish  boundary,  Taylor  v.  Devey,  Jurist,  892 

PEREMPTORY, 

meaning  of  term,  iii.  112 

PEREMPTORY  PAPER, 
of  Practice  Court,  iii.  17 

PEREMPIORY  UNDERTAKING, 
when  may  be  enlarged,  iii.  793 

PERFORMANCE,  SPECIFIC,  i.  141,  820  to  872.    See  Speeijic  Performance  and 
f3^    Speeijic  Reliif. 

PERJURY, 

temble  false  swearing  to  obtain  administration  indictable,  but  not  as  perjury,  i.  527 
false  swearing  before  an  arbitrator  now  indictable  as  perjuiy  by  3  &  4  Will  4, 

c.  42,  s.  40,  ii.  98, 100 
in  obtaining  marriage  license,  i.  54,  n.  (a) 
punishment  of,  before  Privy  Council,  ii.  579,  582 
of  witnesses,  when  a  eround  for  new  trial,  iv.  62.    See  New  Trials 
Court  will  not  set  aside  appearance  on  suggestion  of,  uu  218 

PERMANENT  RIGHT, 

new  trial  to  try  granted  though  verdict  under  20/.  iv.  73 

PERMISSIVE  WASTE, 

liability  of  tenants  for,  i.  386,  387, 391 

PERMIT, 

Court  will  compel  the  deliveiy  of  a  proper  one  by  mandamuSf  L  802  ] 
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PERMITTED  NUISANCE, 
notice  to  cease  one,  i.  570 

PERPETUITY,  i.  243. 
doctrine  of,  id, 
prevention  of,  id. 
point  relating  to,  i.  361,  n.  (*) 

PERSONAL  ACTIONS, 

operation  of  statutes  of  HmiUtions  respecting,  i.  760  to  774.    See  Limitations, 

Statute  of. 
roles  affecting  forms  of,  iii.  63 
writ,  commencement  of,  iii.  150 
act  of  2  Will.  4,  c.  39,  respecting,  iii.  63,  150 
certificates  of  judge  as  to  costs  o^  iv.  18  to  28.    See  Costs. 

PERSONAL  INJURY, 

right  of  counsel  to  begin  in  actions  for,  iii.  873,  874.    See  Trial, 

PERSONAL  LIBERTY,  i.  47. 

PERSONAL  PROPERTY,  i.  84  to  146 

division  of  subject.    See  Analytical  Table,  i.  84 
incidents  distinguishing  from  realty,  i.  id, 
a  lease  for  a  long  term  of  years  is  personally,  i.  84,  n.  (a) 
what  is  personal  property,  i.  4,  id,    2  B.  &  Ores.  281 ;  9  B.  &  Cres.  396 
I.  Rights  to,  i.  4,  86,  &c. 

1.  Several  kinds, 

1.  in  possession  and  tangible,  i.  86,  102,  103 

1.  animals,  birds,  and  fish— rights,  injuries,  and  remedies,  i.  87  to  89 

2.  goods  and  chatteb,  i.  89 
ships,  i.  91 

3.  growing  plants,  vegetables,  crops,  and  emblements,  id, 
agricultural  produce,  i.  91  to  94 

4.  fixtures,  i.  94 

5.  property  partly  real  and  personal,  i.  95 
canal  shares,  id. 

6.  stock  in  funds,  i.  96 

securiUes  for  money,  i.  97 ;  9  B.  &  Cres.  267 

2.  in  possession,  but  not  tangible,  as  copyrights  and  patents,  i.  98 

3.  cboses  in  action,  i.  99 

2.  extent  of  interest,  i.  101 

3.  time  of  enjoyment,  id, 

4.  number  of  owners,  i.  102 

5.  modes  of  acquiring  right  to  or  title  in,  fourteen  considered,  i.  102  to  130 

6.  contracts  in  particular,  i.  1 12  to  130.    See  Contracts, 

IL  6c  III.  Injuries  and  offences,  remedies  and  punishments,  i.  130  to  144 
precautions  in  purchasing  or  mortgaging  same,  i.  459,  460 
necessity  for  taking  possession  quui&d,  i.  460 
when  party  may  himself  defend  without  aid  of  legal  assistance,  i.  597 
homicide,  where  justifiable  in  defence  of,  id. 

when  breach  of  contract  relating  to,  prevented  by  injunction,  i.  712,  713 
when  specific  performance  of  contract  relating  to,  decreed,  i.  822,  823,  712,  713, 
and  852  to  860 

PERSONAL  RIGHTS  TO  POSSESSION, 
in  property  not  tangible,  as  copyright,  i.  96 

PERSONAL  SECURITY,  i.  32  to  47 

PERSONAL  SERVICE.    See  Mesne  Proeeu.    Summons,    Appearance.    Distrets. 
of  copy  of  writ  requisite,  iii.  260,  261,  263 

1.  Of  what  copy,  iii.  260 
copy  must  be  exact,  id. 

what  deviation  allowed,  iii.  261 

2.  By  whom  to  be  served,  iii.  262 

3.  On  whom  to  be  served,  iii.  263 
personal  service  requisite,  id. 
consequences  of  serving  wrong  person,  iii,  264 

4.  Time  of  service,  id, 

5.  Place  of  service,  iii.  265 
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PERSONAL  SERVICE— (cwitinued.) 

6.  Mode  of  service,  iii.  266  to  27 1 

7.  Indorsement  of  times  of  service,  iii.  271 
form  of  indorsement,  id, 

8.  Of  non  est  inventus,  id. 
form  of,  id. 

9.  Proceedings  by  defendant  on,  iii.  272 
10.  When  personal  service  disputed,  id, 

affidavit  of,  iii.  289 

requisites  of  affidavit  iii.  289  to  291 

forms  of  affidavits,  iii.  289 

requisite  endeavours  to  serve,  before  proceeding  by  distringas,  iii.  301.    See  Dis- 
tringas, 

of  rules  nisi  when  or  not  requisite,  iii.  584  to  586 

what  deemed  personal  service,  iii.  564,  585 

PERSONALTY.    See  Personal  Property. 
rights,  i.  84  to  136 
injuries,  offences,  and  remedies  to,  i.  130, 144 

PERSONS. 

legal  distinction  between  natural  and  politic,  i.  3 
rights  of,  are  absolute  or  relative,  id, 

PERTURBATION  OF  A  PEW, 

proceedings  in  Ecclesiastical  Court  for,  ii.  472 ;  iv.  140, 159 

PERUSAL  OF  WARRANT, 

when  demand  of,  should  be  made,  ii.  62 
when  necessary,  id, 

PETITION.     See  Bankruptcy. 

in  cases  of  difficulty  articled  clerk  may  petition  Court,  ii.  5, 13 

whose  decision  will  be  final,)  ii.  13 

and  no  Court  of  appeal  or  higher  tribunal,  id. 

form  of,  to  obtain  fiat,  ii.  558 

in  country  bankruptcy,  id, 

in  town  bankruptcy,  id. 

PETITIONING  CREDITOR.    See  Bankruptcy, 
proceedings  before  commissioners,  ii.  546 
forms  of  affidavits  to  obtain  fiat.  ii.  556 
form  of  bond,  id. 

PETITION  OF  RIGHT, 

trial  of,  in  Exchequer,  ii.  402 

PETTY  OBJECTIONS, 

M'hen  advisable  to  waive,  iii.  77 

PEWS,  i.  208.    See  Appendants, 
righU  to,  i.  208  to  210 
injuries  to,  in  general,  i.  394 
remedy  for,  id, 

form  of  devise  of  use  of,  i.  363,  in  note 
disturbance  of,  ii.  472 
suit  in  Ecclesiastical  for,  id, ;  iv.  140, 159 

PHYSICS  AND  NATURAL  PHILOSOPHY, 
study  of,  particularly  recommended,  ii.  5  e 

PICTURES, 

libellous,  when  may  be  destroyed,  i.  647,  648 
specific  delivery  of,  decreed,  i.  812,  813,  855,  n.  (x) 

PIGEONS, 

how  protected,  i.  87  to  89,  611 

penalty  for  killing  or  wounding  of,  ii.  136 

PILOTAGE, 

suits  for,  in  Admiralty  Court,  ii«  526 


446  OBNBRAL  INDBX  OF 

PLACE, 

statement  of,  when  material,  iii.  471 

PLAINTIFF, 

considerations  who  to  be,  ii.  47,  48 

how  to  discover  proper  party,  id, 

who  to  be,  in  action  of  ejectment,  ii.  47 

assignee  of  bond  or  chose  in  action  must  sne  in  name  of  obligor,  id, 

suggested  queries  to,  before  action,  iii.  120  to  123 

who  to  be  plaintiff  considered,  iii«  125 

indemnity  to  nominal  plaintiff,  iii.  127 

form  of  faiond  to  indemnify,  iii.  128 

form  of  letter  accompanying  bond,  id. 

when  plaintiff  should  or  not  arrest  defendant,  iii*  137  to  139 

name  of,  in  writ, iii.  199,  211,  257 

character  in  which  plaintiff  sues,  iii.  200 

issuing  writs  by,  in  person,  iii.  211,  257 

forms  of  indorsement,  id, 

entering  appearance  for  defendant,  sec.  stat.  iii.  268  to  296^    See  Appearaneg, 

preparing  brief  for,  on  trial,  iii.  847.    See  Bri^, 

statement  of  claims  of,  by  counsel  in  speech,  iii.  881  to  884 

PLAINTIFF'S  ATTORNEY. 

indorsement  of  name  of,  on  writ  of  summons,  iii.  257 

PLANS, 

statement  and  utility  of,  in  brief,  iii.  852 

PLANTS, 

protection  of,  i.  91,  93,  94 

PLAY, 

statute  protecting  dramatic  propertj^,  i.  96,  99 
injunctions  to  protect  property  in,  i.  718  to  721 

PLEA, 

introductory  observations  respecting,  iii.  694 

I.  Instructions  for  pleas,  iii.  695.  117  to  125,  429  to  431 

II.  Duty  of  defendant's  attorney  as  to  plea  and  defence,  iii.  697 

when  must  follow  instructtoos  of  client,  iii.  697, 698 

what  defence  or  plea  may  be  pleaded  or  advanced,  iii.  098 

when  advisable  to  plead,  iii.  o99 

when  to  suffer  judgment  by  default,  id, 

occasional  conduct  on  behalf  of  a  defendant  collateral  to  pleading,  id, 

III.  Times  of  pleading,  iii.  499  to  501,  700 
imparlances,  how  far  abolished,  iii.  700 

are  so  in  personal  actions,  id, 
though  not  in  real  or  mixed  actions,  id, 
suggestions  on  record  in  lien  of  entry  of,  iii.  700,  701 
suggested  statement  of  a  death,  &c.  since  last  pleading,  iii.  701 
usual  times  of  pleading,  iii.  499  to  501,  701 
time  how  reckoned,  iii.  702 
plea  in  bar,  id, 
m  abatement,  id, 
after  delivery  of  parlicuhrs,  id . 
in  cases  of  prisoners,  iii.  703 
before  what  hour  at  night  to  be  delivered,  id. 

IV.  Of  obtaining  further  time  to  plead,  id. 
in  bar,  id. 

in  abatement,  when,  id, 

when  given  to  plead  in  bar,  iii.  628,  704 

length  of  time,  and  on  what  terms,  iii.  704 

time,  how  calculated,  id* 

order  for,  how  obtained,  iii.  704,  705 

form  of  summons  for,  iii.  705 

comprehensive  form  of  order  thereon,  id, 

meaning  of  words  *'  usual  terms,"  id, 

construction  of  terms  "  pleading  issuably,"  id, 

what  such  a  plea,  or  not,  iii.  705  to  707 

lejoiniuK  gratis,  iii.  708 

talking  snort  notice  of  trial,  iii.  709 
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PLEA — (continued,) 

time  in  order,  how  conBtrued,  iii.  710 

how  soon  plaintiff  ma?  tign  judgment  for  want  of  a  plea,  id, 

V.  Practice  as  to  pleas,  ia« 

taking  declaration  oat  of  office  when  filed,  id, 
practice  relating  to  pleas  in  abatement,  iii.  711 

enumeration  of  statutes  aHectiog  them,  iii.  711, 712 

time  of  swearing  affidavit  in  support  of,  iii.  712 

time  of  pleading;  such  plea,  iii.  712,  713 

where  further  time  granted,  iii.  713 

how  to  be  intituled,  id, 

commencement  of,  id,  / 

general  regulations  respectinz,  id, 

form  of  plea  in  abatement,  to. 

form  of  affidavit  thereto,  iii.  714 
Of  pleas  in  bar,  id, 

forms  and  requisites  of,  in  general,  id, 

1.  The  tme  of  Court,  ui.  716 

2.  The  title  or  date,  id. 

general  regulation  respecting,  id* 

3.  Marginal  title  of  cause,  id, 

4.  Intnxiuction  or  commeucetnent,  id, 

general  regulations  respecting,  iii.  716,  717 
commencement  when  plea  only  to  part  of  declaration,  iii.  718 

5.  Body  of  plea,  ti. 

general  requisites  of,  id, 

6.  Conclusions,  iii.  719,  720 

7.  Signature  of  counsel,  iii.  720 

when  or  not  reijuisite,  iii.  720,  721 

feneral  regulations  respectmg,  id, 
plea,  iii.  Ill,  721 
of  waiving  or  adding  a  plea,  iii.  722 
of  pleading  de  novo  to  amended  declaration,  iii.  723 

VI.  What  plea  may  or  must  be  nleadedf  id. 
what  facts  must  be  traveraea,  id, 
what  pleaded  particularly,  id, 
special  plea  when  necessary  id. 

when  not  admissible,  id, 

allegation  in  commencement  of  declaration  cannot  be  traversed,  id, 
denial  of  character  or  right  must  be  pleaded  specially,  id, 
general  regulations  and  decisions  relating  to  pleas,  iii.  724  to  729 
L  Assumpit,  iii.  724  to  726 

decisions  on  the  rules,  td, 

II.  Covenant  and  debt,  iii.  726 

decisions  on  the  rules,  id, 

III.  Detinue,  iii.  727 

decisions  on  the  rules,  id, 

IV.  In  case,  id, 

decisions  on  the  rules,  id, 
V.  Trespass,  iii.  728 

decisions  on  the  rules,  id, 
of  sham  or  false  pleas,  iii.  729 
pleas  of  judgment  recovered,  iii  730 

Seneral  regulation  res^ting,  id, 
eading  several  pUat,  iii.  731 

double  pleat  when  allowed,  id. 

how  to  obtain  leave  to  plead  the  same,  id, 

mode  of  application,  when  necessaiy,  iii.  732 

general  regulations  respecting,  iiu  731,  732 

when  summons  unnecessary,  iii.  733 

instances  enumerated,  id, 

practice  as  to,  when  necessary,  id. 

delivery  of  abstract,  id, 

judge's  indorsement  on  summons,  id. 

what  double  pleas  allowed,  iii.  734  to  737 
instances  when  disallowed,  iii.  736,  737 
Vni.  Of  applications  to  set  aside  ptoas,  iii.  737 

when  may  be  made,  id, 
IX.  Ofteveral  defendants  joming  or  separating  in  their  pleat,  iii»  737,  738 
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PLEA — (continued, ) 

Proceedings  to  compel  defendant  to  plead,  iii.  497  to  508 

1 .  Notice  to  plead»  iii.  498  to  502.     See  Notice  to  plead, 

taking  advantage  of  irregularity  in,  iii.  520 

2.  Rule  to  plead,  iii.  502  to  504.    See  Rule  to  plead, 

irregularity  in,  iii.  520 

3.  Demand  of  plea,  iii.  505  to  508.    See  Demand  of  plea. 

inegularity  in,  iii.  520 

ascertaining  time  of,  iii.  Ill 
waiver  of,  iii.  526 

proceedings  between  declaration  and  plea,  iii.  609  to  646 
of  payment  of  money  into  Court,  iii.  688 

replication  thereto,  id, 
of  matter  arising  pendioe  suit,  iii.  748 
form  of  plea,  alter  last  pleading  in  banc,  iii*  749 
affidavits  of  its  truth,  id. 
of  puis  darrein  continuance,  iii.  748 

judgment  for  want  of,  cannot  be  signed  on  a  Sunday,  iii.  105 
Sunday,  when  included  in  rule  to  plead,  id, 

PLEADER, 

stating  opinions  of,  in  brief,  iii.  853 

PLEADING,  i.  117,  n.  (r),  (i) 

how  affected  by  2  &  3  Wm.  4,  c.  71 .  .i.  745,  746 
pleading  statutes  of  limitations  in  equity,  i.  781, 782 
by  executors  and  administrators,  i.  655  to  560 

PLEADINGS, 

barristers,  &c.  duty  with  respect  to,  ii.  44,  45 

should  not  be  encumbered  with  unnecessary  statements,  ii.  44 

or  contain  complicated  counts  or  pleas,  id, 

and  now  by  recent  enactments  and  rules  in  general  there  can  be  only  one  count, 

ii.45 
forms  of  different  pleadings  in  the  Ecclesiastical  Courts,  iv.  137  to  229.    See  £c- 

cletiaitical  Courts. 

PLEADING  ISSUABLY, 
construction  of  term,  iii.  706 
what  such  a  plea,  id. 

PLEADING  RULES, 

discretionary  jurisdiction  of  judge  to  alter,  iii.  33  to  35 
new  rules  affecting,  iii.  59,  62,  63 
authority  to  judges  to  alter  form  of,  iii.  63 
between  10th  August  and  24th  October,  iii.  96,  97, 100 
time  for,  when  it  expires,  iii.  97 
how  to  be  intituled,  iii.  113 
knowledge  of,  essential  to  attornies,  iii.  431,  432 
chronological  statement  of  rules  affecting,  iii.  451  to  461 
influenced  by  consideration  of  costs,  iii.  466 
observations  on  new  rules  of,  iii.  487 
reducing  length  of,  by  consent,  iiu  642 
statement  of,  in  brief,  iii.  647,  848.    See  Brief. 
considering  sufficiency  of,  before  trial,  iii.  849* 
copy  of,  for  judge  on  trial,  iii.  650 

deviations  from  rules  of  pleading,  how  to  be  taken  advantage  of,  iii.  461 
deemed  irregularities,  id. 
cannot  be  demurred  to,  iii.  461,  462 
how  far  imperative  on  a  judge  at  chambers  or  nisi  prius,  iii.  486 
observations  on  effect  of,  iii.  487 
impolicy  of  non-observance  of,  id, 
affecting  pleas,  iii.  724  to  729 

PLEDGES, 

entry  and  statement  of,  discontinued,  iii.  455,  473 

PLENARY  CAUSES,  ii.  481.    See  Ecclesiastical  Courts, 

PLOUGH-BOTE,  \.  260 
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PLURIES  WRIT, 

issuing  of,  into  another  county,  iii.  217 
form  of,  iii.  218 

POACHING,  NIGHT,  i.  401.    See  Night  Poaching.    Gamf. 

Sowers  of  apprehending  under,  i.  626,  627 
ecisions  upon  the  act,  i.  626,  627,  402 

POINTS  OF  LAW, 

stating  observations  on,  in  brief,  iii.  853,  885 
praying  judge  to  reserve  at  trial,  iv.  18, 19 

POISONING, 

game,  the  laying  poison  for,  punishable  summarily  vrith  a  penalty,  1  &  2  Wm.  4, 

c.  32,  8.  3  to  24.. i.  137 
poisoning  water  felony,  7  &  8  Geo.  4,  c.  30,  s.  15.  .i.  193 
poisoning  fowls  actionable,  i.  137 ;  semble,  now  punishable  under  7  &  8  Geo.  4, 
c.  30,  s.  24 

POLICE, 

former  and  present  Metropolis  Acts,  i.  620,  621 
principal  use  of,  i.  621 

POLICY  OF  INSURANCE, 

statement  of  interest  of  parties  in  declaration,  iii.  459,  472 
when  may  be  in  the  alternative,  id, 

PONDS,  WATERCOURSES,  RIVERS,  WATER,  FISH.    See  FUhery:  Kii^, 
WaUroouru. 
in  general,  i.  189  to  193 
criminal  injuries  to,  i.  192 

POOR  RATE, 

statute  of  43  Eliz.  c.  2,  imperative  on  overseers  to  make  rate,  i.  802 

performance  of  duty  enforced  by  mandamus,  id. 

absolute  in  first  instance,  id, 

lies  to  justices  to  make  a  rate  in  aid,  after  inquiring  whether  it  be  necessary,  id, 

but  not  if  other  parish  be  within  an  exclusive  iurisdiction,  id, 

nor  to  make  a  rate  assessing  stock  in  trade  and  personal  property,  i.  802,  803 

it  lies  to  justices  to  sign  or  allow  a  rate,  i.  803 

and  if  two  different  rates,  they  will  be  compelled  to  elect  which  to  sign,  t^. 

will  not  be  issued  to  command  overseers  to  collect  the  rate,  id. 

yet  it  will,  to  compel  the  party  rated  to  pay,  at  least  when  a  corporation,  id. 

It  issues  after  refusal,  to  compel  justice  to  summon  a  party,  even  a  bishop,  in  ar- 

rear,  id. 
and  if  be  show  no  cause,  to  issue  his  distress  warrant,  id, 
but  not,  if  the  liability  be  doubtful,  id» 
opr  to  direct  that  certain  persons  be  inserted  in  the  rate,  id, 
not  to  regulate  equality  ot  assessment,  id. 
jurisdiction  of  King's  Bench  respecting,  ii.  380 
case  from  sessions,  id, 

PORTS  AND  HARBOURS,  i.  200 

POSSESSIO  FRATRIS, 

doctrine  relating  to,  abolished  by  3  &  4  Wm.  4,  c.  27,  s.  13,  i.  278,  note  (b) 

POSSESSION, 

of  personalty,  i.  102,  103 

sufficient  title  against  a  wrong>doer,  i.  103 

or  person  who  cannot  show  a  right  to  the  possession,  id, 

when  essential,  i.  107 

of  freehold,  when  presumed,  i.  245 

neglecting  to  take,  not  a  badge  of  fraud,  i.  107,  459,  460 

though  advisable  immediately  to  do  so,  id, 

of  twenty  years,  enactment  of  2  &  3  Wm.  4,  c.  71,  respecting,  i.  285,  241,  274, 

284 
when  a  sufficient  title,  i.  241,  274,  284 
no  real  action  in  general  after  dlst  December,  1834,  3  &  4  Wm.  4,  c.  27,  i.  273. 

See  Limitation  of  Actions. 
twenty  years  uninterrupted  enjoyment  of  an  incorporeal  right,  284.    See  Prescrip' 

tton,  1, 757  to  759 
purchasers  taking,  consequence,  i.  299 
what  requisite  in  trespass,  i.  239,  240 

VOL.  IV.  2  G 
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what  is  possession  or  not,  i.  273 

considered  to  be  essential  to  take,  of  personalty,  i.  102, 103, 107,  459,  460 

that  doctrine  qualified,. i.  459,  460 

twenty  years'  possession  of  land  when  sufficient  title  in  ejectment,  i.  241,  274 

possession  of  one  tenant  in  common  no  longer  that  of  companion,  3  &  4  Wm.  4, 

c.  27,  s.  12,  i.  278,  note  (a) 
when  even  priority  of  possession  a  primd  facte  title,  i.  274 
undisturbed  possession  or  enjoyment  of  an  easement,  when  or  not  conduaiYe, 

i.  284,  757,  758 
what  is  an  adverse  possession  or  not,  i.  273,  748  to  755.    See  Ut.  Advene  Pot" 

session, 
demand  of  possession  of  land, 

by  a  landlord,  under  1  Geo.  4,  c.  87,  to  determine  pennissite  oecupation, 
1.573 

N.  B.  This  would  suffice  to  cause  an  actual  oaster  betivoen  tantnt  in 
common,  if  he  should  refuse  joint  possession, 
entry  to  avoid  a  fine,  i.  575  to  577 
but  mere  entry  is  now  unavailing,  i.  273  to  275 

summary  proceedings  before  justices,  when  withheld  by  forcibly  eotiy  and  de- 
tainer, u.  231  to  242 
of  a  ship,  suit  for,  ii,  516 

POSTEA.    See  FinalJudgmenU    Judgment. 
associates,  minutes  of  verdict,  iv.  93 
ree.  Gen.  Hil.  T.  4  Wm.  4,  respectin^f,  id, 
substance  of,  governed  by  the  issue  joined,  iv.  93, 94 
all  the  jurors  must  concur  in  the  verdict,  iv.  94 
jurors  cannot  inquire  as  to  effect  of  their  verdict,  iv.  95 
suggested  propriety  of  questions  being  put  to  them,  iv.  96 
instance  of  mutake  of  jury  in  a  replevin  sttit|  id, 
plaintiff  when  entitled  to  postea,  iv.  97 
may  be  taken  out  of  office  to  obtain  writ  of  execution,  id. 
but  returned  to  officer  on  same  day,  id. 
practice  where  judge  certifies  for  immediate  execution,  id, 
when  may  be  enter^  of  record  as  of  day  when  judgment  signed,  id, 
in  C.  P.  postea  not  to  be  delivered  over  until  morning  after  qiuarto  die  post,  id, 
rule  in  C.  P.  that  after  delivery  of,  to  officer  not  afterwanb  to  be  taken  out  of  office, 

without  leave  of  Court,  id, 
practice,  where  lost,  iv.  98 
amendment  of,  when  wrong,  iv.  98,  iii.  41 
to  whom  application  to  amend,  to  be  made,  id, 
amendment  of  verdict,  through  mistake  of  jury,  iv.  98 
when  evidence  to  prove  amount  of  damages,  id. 
when  not  sufficient  evidence  of  a  judgment,  id, 
is  evidence,  when  indorsed  on  nisi  prius  record,  to  prove  that  cause  came  on  to  be 

tried,  id, 
indorsement  of  amendments  on  postea,  when  necessary,  id, 
of  staying  postea  where  special  case  stated,  id. 
forms  of  postea,  iv.  94, 95 

postea  in  assumpsit  where  defendant  appears  at  the  trial,  iv.  94 

the  like  in  debt,  iv.  95 

where  judge  certifies  for  immediate  execution,  id, 

certificate  of  judge  for  immediate  execution,  id, 

the  like,  unless  certain  bills,  &c.  are  deposited  with  plaintiff  before  a  named 
day,  id, 

order  for  amendment  to  be  indorsed  on  postea  pursuant  to  statutes,  id, 

POSTMASTER-GENERAL, 

no  action  lies  against,  for  loss  of  bills,  &c.  stolen  oat  of  letters,  i.  491 

POSTPONING  TRIAL, 

propriety  of  doing  so,  iii.  870,  871 

POWER, 

devise  under,  i.  364 

power  to  lease,  3  M.  &  S.  382 ;  5  Nev.  &  Man.  618 

POWER  OF  ATTORNEY, 

to  sell,  when  not  revocable,  i.  334 
to  make  entry  and  avoid  a  fine,  i.  573 
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POWER  OP  ATTORNEY— (awtimied.) 
foim  of,  i,  675 

coopled  with  aa  interest,  when  not  r^TOcable,  Cautten  v.  Marion,  10  Bar.  &  Ores. 
731 ;  2  Yes.  k  Beames,  51 

PRACTICE, 

in  obtaining  a  writ  of  habeas  corpus^  i.  691 

in  summary  proceedings  to  convictions,  ii.    See  Juttices,    Convictim* 

in  proceedings  to  obtain  an  injunction,  i,  701 

in  obtaining  a  writ  of  mandamus,  i.  806  to  810 

in  proceedings  to  enforce  specific  |>erformance,  i.  862  to  869 

attorney,  &c.  liable  for  errors  in,  li.  33 

of  the  Courts,  how  regulated,  iii.  49  to  88 

1.  Introductoiy  observations  in  general,  iii.  49 

practical  mode  of  conducting  suit  should  be  the  same,  id, 
want  of  simplicity  in  new  rules,  id, 
when  should  be  altered,  iii.  49,  50 
authority  of,  before  1  W.  4,  c.  70,  iii.  50 

1.  by  general  statutes,  iii.  50  to  52 

2.  by  express  written  rules,  iii.  50  to  53 

3.  by  prior  decisions,  iii.  50,  55 

4.  by  usage,  id, 

1.  Practice,  how  regulated  by  statutes,  iii.  50  to  52 

when  ambiguous,  construction  of  differs,  iii.  50 

not  so  when  clear  and  peremptory,  vL 

contrarieties  in  decisions  respecting,  iii.  50,  51 

when  judge  no  discretionary  power  over  irregularities,  iii.  51,  54 

otherwise  when  deviation  from  rule  of  Court,  id, 

why  inexpedient  to  prescribe  rules  of  practice  by  statute,  iii.  51 

judges  should  have  power  to  alter  or  modify,  id. 

2.  How  regulated  by  express  rules,  iii.  52  to  55 

decisions  of  judges  in  House  of  Lords  as  to,  iii.  52 

in  discretion  of  Court  to  make,  id, 

propriety  of,  cannot  be  discussed  in  House  of  Ix>rds,  id, 

this  though  made  in  Court  abroad,  id, 

when  Lord  Chancellor  may  alter  practice  in  Chancery,  id, 

and  commit  for  disobeying  such  order,  id. 

no  action  for  the  false  imprisonment,  iii.  53 

same  principle  applies  to  the  other  judges,  id, 

introduction  of  general  rules  regulating  practice  of  all  the  Courts,  id, 

distinction  between  statute  aud  mere  rule  of  Court,  iii.  54 

when  deviations  from,  may  be  amended  or  not,  id, 

discretionary  jurisdiction  of  judges  in  this  respect,  id, 

3.  By  decisions,  and  effect  thereof,  iii.  55 

are  generally  upon  construction  of  a  statute,  id, 

when  intention  of  legislature  clear,  contrary  decisions  ooght  not  to  coun* 

teract  that  intention,  id, 
otherwise,  when  ambiguous,  id* 
decisions,  when  preferred,  id, 

4.  By  usage,  and  efiect  thereof,  iii.  55,  56 

may  be  termed  the  cotpmon  law,  iii.  55 

jwjges  may  alter,  id, 

should  be  strictly  adhered  to,  iii,  56 

or  change  would  mislead,  id. 

cannot  prevail  against  explicit  act  of  parliament,  id, 

objections  to  conventional  practice,  id, 

former  objectionable  practice  in  Exchequer,  id, 

former  inconveniences  in  process  and  practice  remedied,  iii.  57 

2.  Alterations  by  recent  acts  and  rules,  id, 

enactment  of  1  W.  4,  c.  70,  s.  11,  id, 
empowers  judges  to  make  rules,  id, 
what  number  must  concur  in  making,  id, 

3.  By  general  rules,  iii.  58 

ofTrinity  Term,  1831,  id. 
of  Hilary  Term,  1832,  id, 
of  Easter  Term,  1832,  id. 

4.  Alterations  by  subsequent  statutes,  iii.  59 

enumeration  of,  iii.  59,  60 
particularly  by  2  W.  4,  c.  39,  iii.  60 

5.  By  general  rules  founded  on  2  W.  4,  c.  39,  iii.  61 

2q2 
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of  Mich.  T.  1832,  iii.  61.    Process, 
of  Hil.  T.  1833,  iii.  62.      Evidence, 
of  Hil .  T.  1834.  id.  Pleading. 

6.  CoDsideratioDS  of  present  practice,  iii.  64 

coDsequent  improvement  io,  id, 

powers  to  judges  to  continue  ameliorations  in,  id. 

in  what  respects  objectionable,  iii.  64, 65 

general  consequences  of  recent  alterations,  iii.  65 

extended  power  of  a  single  judge  by,  iii.  66 

operation  of  old  rule  when  contrary  to  recent  one,  iii.  66,  67 

instance  where  practice  of  Court  difiers,  iii.  67 

suggestions  to  rectify  dissimilarity,  id, 

consequences  of  the  judges  conferring,  id, 

uniformity  in  practice  secured  thereby,  iii.  67,  68 

7.  Why  exact  observance  of  fixed  practice  exacted,  iii.  68 

deviations  from,  set  aside  for  irregularity,  id, 
but  do  not  render  process  void,  iii.  68,  C& 
defect  in  system,  to  whom  attributable,  iii.  69 
discretionary  power  of  judges  exercised  liberally,  id, 
will  make  practitioner  pay  costs  of  mistakes,  id. 
strict  observance  of  prescribed  forms  essential,  id, 
consequences  of  deviations,  id, 
must  be  objected  to  in  due  time,  id. 
Court  will  give  effect  to  objection,  id, 
though  deviation  trifling  and  will  not  mislead,  id, 
instances  of  deviations,  iii.  69  to  71 
when  Court  will  overrule  objection,  iii.  71 

8.  Inconveniences  from  distinction  between  peremptory  and  directory,  iii.  72 

confusion  in  decisions  resulting  therefrom,  id. 
when  merely  directory  omission  will  not  vitiate,  id. 
instances  of  deviations,  iii.  72,  73 

9.  Recent  rule,  that  omissions  shall  be  deemed  irregularities,  iii.  74 

substance  of  rule,  id, 

distinctions  between  acts  void  or  merely  irregular,  iii.  75 

proceedings,  when  void,  and  consequence,  id, 

when  irregular,  and  consequence,  id, 

10.  Breach  of  cood  faith  in,  and  consequence,  iii.  76 

Court  will  set  aside  judgment  asainst,  id, 
will  not  impose  terms  on  defendant,  id, 
when  costs  of  application  allowed,  id. 

11.  Whether  imperative  or  discretionary  in  Court  or  judge  to  set  aside  proceed- 

ings, id, 
is  imperative  when  irregularity  clear,  id, 
may  refuse  costs  of  application,  id, 
if  refused,  cannot  afterwards  be  recovered  as  special  damages,  id, 

12.  Why  advisable  not  to  take  trifling  objections,  iii.  77 

judges  condemn  such  objections,  iii.  77,  79 

are  injurious  to  client's  interest,  iii.  77 

though  knowledge  of  technicalities  essential,  id, 

should  not  demur  to  defect  in  form,  id, 

petty  objections  should  be  waived,  id, 

consequences,  when  taken,  iii.  77,  78 

may  be  taken  if  arrest  vexatious,  iii.  78 

increase  of,  in  Practice  Court,  iii.  79 

enactment  of  7  G.4,  c.  57,  s.  49,  respecting,  id, 

costs  on,  sometimes  disallowed,  id, 

should  not  be  taken  unless  opponent  mislead,  Uc.  iii.  80 

suggestions  respecting,  id, 

suggested  notice  of,  Mfore  summons,  &c.  id, 

allowance  of  costs  if  inegularity  persisted  in,  id, 

13.  Discretion  of  Court  or  judge  over  interlocutory  costs,  iii.  80  to  82.    See  Cottt, 

14.  Practice  of  Court,  how  proved,  iii.  82 

usual  course  in  the  superior  Courts  at  Westminster,  id, 

by  certiorari  to  judge  of  inferior  Court,  iii.  83 

who  makes  his  return,  id. 

accuracy  of,  when  disputed,  id. 

practice  of  Ecclesiastical  Court,  how  proved,  id, 

15.  Simplicity  in  practice  of  superior  Courts,  id. 
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16.  Samniary  of  the  ordinaiy  proceedings  in  au  action,  iii.  83 

course  of,  enumerated,  lii.  83  to  85 

17.  Irregularities  and  collateral  proceedings  in  a  suit,  iii.  85 

may  arise  in  every  stage  of  a  suit,  id, 
how  taken  advantage  of,  id, 
in  practice,  id, 
in  pleading,  id. 

other  occasional  proceedings,  iii.  86 
18»  Proceedings  of  less  frequent  occurrence,  id, 
enumeration  of,  id, 

19.  Practical  proceedings  peculiar  to  one  Court,  id, 

what  In  King's  fiench,  id, 
in  Common  Pleas,  id, 
in  Exchequer,  id, 

20.  Diflerence  between  practice  at  law  and  in  equity,  iii.  87,  88 

at  law  defendant  no  intimation  of  cause  of  action  before  appearance,  iii.  87 

process  merely  describes  form  of  action,  id, 

enactments  of  2  W.  4,  c.  39,  respecting,  id. 

DO  intimation  of  claim  until  declaration,  id, 

when  defendant  may  obtain  particulars  before  appearance,  vl, 

practice  in  equity  different,  iii.  87,  88 

no  process  for  appearance  until  bill  filed,  iii.  88 

in  equity  no  arrest  of  defendant,  id, 

except  in  instance  of  ne  exeat  regno,  id, 

at  law  disputed  facts  tried  by  a  jury,  id 

in  equity  judge  decides,  id, 

or  direcU  issue  to  be  tried,  and  then  decides,  id, 

PRACllCE  COURT, 
constitution  of,  iii.  12 
business  transacted  before,  iii.  12  to  14 
former  practice  resecting,  iii.  12 
enactments  respecting,  iii.  12, 13 
sits  apart  from  the  Court  in  bank,  iii.  14 
course  and  time  of  sitting,  id, 
when  holden  in  K.  B.  iii.  15 

in  C.  P.  id, 

in  Exchequer,  id, 
sometimes  called  the  Bail  Court,  id, 
operation  of  11  G.  4  and  1  W.  4,  c.70|  as  to,  id, 
jurisdiction  of,  id, 
proceeding  in,  id, 
one  judge  only  presides,  id. 
bail  added  and  justified  in,  id, 
motions  heard  and  decided  in,  id, 
rules  and  orders  made,  id. 
decisions  of  Exchequer,  id, 
matters  of  practice  determined  there,  iii.  15,  16 
motions  for  writs  of  mandamus,  &c.  granted,  iii.  16 
though  cause  shown  in  full  Court,  id. 
course  when  judge  doubts  propriety  of  granting  rule,  id, 
at  instance  of  judge,  motions  re-heard  in  full  Court,  id, 
single  judge's  decision  conclusive,  id. 
which  differs  from  practice  at  chambers,  id, 
enactment  in  interpleader  act,  id. 
when  single  judge  ought  not  to  act,  id, 
common  paper  of,  iii.  17 
peremptory  paper  of,  id. 
limited  expediency  of  this  Court,  id, 
observations  respecting,  iii.  18 
decisions  of,  preferable  to  those  of  a  judge  at  chambers,  id, 

PRiECIPE, 

form  and  requisites  of,  considered,  iii.  220,  221 
forms  of,  for  writ  of  summons,  iii.  221, 260,  346 

for  capias,  iii.  221 ,  346 

for  concurrent  capias,  iii.  221 

for  distringas,  iii.  310. 
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PRAYER  OF  JUDGMENT, 
when  unnecessary,  iii.  743 
form  of,  iii.  744 

PRECAUTIONARY  MEASURES, 

First,  Brfore  Inaption  of  an  Injury,  i.  435  to  661 

I.  Retainer  of  attorney,  solicitor,  proctor,  or  agent,  i.  435 ;  ii.  18,  19 

who  to  be  retained  or  not,  and  upon  what  stipulation,  i.  435,  436 ;  ii. 

18,  19 
prudence  of  having  questions,  &c.  stated  and  answered  in  writing,  i. 

436 ;  u.  22,  23 

II.  General  observations  on  the  expediency  of  precautionary  measures,  i.  437 
to  440 

IIL  Securing  evidence  of  the  right  or  of  the  injury,  i.  440 
admissions  and  statements  to  be  qualified,  i.  441 

IV,  Independent  of  contract  by  giving  notice,  &c.  id» 

general  precautions  in  letters  and  notices,  i.  441  j  ii.  56,  57 

1.  Notice  not  to  trust  a  wife,  i.  41,  441 

form  of,  when  wife  has  absented  herself,  i.  442 
form  of,  where  wife  still  resides  with  her  husband,  id, 

2.  Notice  not  to  trust  a  son  or  daughter,  id, 

3.  Notice  of  autbori^  of  agent  having  ceased,  i.  443 

necessity  of  avoiding  libellous  expressions,  td. 
form  of  notice,  id, 

4.  Notice  of  dissolution  of  partnership,  id» 

form  of  public  notice,  id, 
form  of  private  notice,  i.  445 
or  not  to  give  credit  to  a  partner,  i.  443 
form  of  notice,  i.  444 

form  of  notice  by  one  partner  to  another  of  intention  to  dissolve  co- 
partnership, pursuant  to  a  power  in  deed  for  that  purpose,  i.  445 
the  like,  where  partnership  for  indefinite  time,  id, 
form  of  notice  in  Gazette,  that  partnership  will  expire  on  a  named 

day,  and  a  new  firm  continue  the  trade,  id, 
form  of  notice  in  Gazette  of  dissolution  of  partnership  as  to  one, 

and  of  new  firm,  i.  446 
form  of  notice  of  dissolution,  and  that  one  partner  will  continue  trade,  id, 
forms  of  notice  of  dissolution,  and  who  to  pay  accounts,  &c.  id, 
5«  Notice  of  bills  or  notes  having  been  lost  or  obtuned  by  fraud  or  fe- 
lony, id. 
necessity  of  immediate  public  notice,  id, 
notice  must  not  be  too  general  or  mislead,  i.  447 
nor  libellous  or  refiecting  upon  any  particular  person,  id, 
should  he  left  at  police  offices,  &c.  id, 
should  be  inserted  in  Gazette  and  newspapers,  id, 
form  of  notice  that  bills  obtained  by  fraud,  &c*  i.  448 
form  of  notice  of  forgery  of  acceptance  or  fraud,  id, 

of  felonious  stealing  or  loss  of  bank  notes,  id.| 
where  bill  for  iDJunction  has  been  filed,  id, 

6.  Notice  of  apprentice.  &c.  illegally  absenting  himself,  i.  449 

form  of  notice,  i.  450 

7.  Notices  not  to  trespass,  id, 

suggested  general  form  of  notice  not  to  trespass,  i.  452 

teparate  notice  after  repeated  trespass,  t^. 
form  of  notice  not  to  fish,  id, 
B,  Notice  of  way  erroneously  claimed,  having  been  stopped  up,  or  cf 
danper  in  a  particular  place,  i.  453 
necessity  of  giving  notice  when  dangerous  dog,  &c*  kept  on  pre- 
mises, id, 
or  of  wreck  of  a  vessel  sunk  in  a  navigable  river,  id* 
9,  Notice  to  ascertain  an  event  in  which  party  interested,  i.  463 
by  insertion  in  newspaper,  i.  454 
form  of  notice,  id. 
10.  Precaution  before  inception  of  an  injury,  i.  455 

by  fixing  and  keeping  up  boundanet  of  estates,  id* 
exercising  acts  of  ownership,  id, 
securing  evidence,  id, 

imperative  necessity  for  litiptiog  successfully  known  interruptions 
of  an  incorporeal  right  within  twenty  years  afterwards,  i.  757, 768 
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PRECAUTIONARY  M£ASUR£S<H[<;oiittn«A2.) 

V.  Precautions  to  be  obaenred  in  cases  of  contracts,  i*  457 

precautions  essential  in  genera],  i.  457,  114  to  124 

1.  Precautions  by  purchaser  or  mortgagee  of  personalty,  i.  459 

l^  taking  possession,  i.  469,  460 

qualiied  in  some  cases,  i.  460 

giving  notice  of  assignment  of  debt,  i.  459 

or  chose  in  action,  id, 

or  of  a  ship  at  sea,  id, 
document  relating  thereto  to  be  delivered,  i.  460 
title  must  be  registered,  id, 
possession  to  be  taken  when  ship  arrives,  id. 
securities  relating  to  debts  and  choses  in  action  must  be  delivered 
up,  i«  462 

2.  PiecatttioBS  to  be  observed  by  vendors  of  leal  property,  i.  463 

by  purchasers  of  real  property,  i.  465 
not  to  employ  vendor's  attorney,  id. 
by  mortgagees,  legal  or  equitable,  i.  467 
how  to  stipulate  for  a  receiver,  i.  467, 471 
and  payment  of  expenses,  i.  467 

equitable  mortgagee  of  real  property,  when  not  secure,  i.  468 

what  is  considered  a  better  equity,  i.  470 

3.  Precautions  by  trustees,  i.  471 

4.  Precautions  by  landlords  and  tenants  in  general,  i.  471  to  486 

forms  of  notices  to  quit,  483  to  485 

5.  Precautions  by  carriers,  i.  486 

6.  Stipulations  respecting  liens  and  powers  of  sale,  i.  491,  492 

precautionary  proceedings  in  other  cases  of  contract,  i.  493 

7.  Toe  mode  of  performing  a  condition  precedent,  id. 

8.  When  a  notict  is  requisite  or  expedient  in  cases  of  contract,  i.  496 

form  of  notice  of  corn  bought  ready  for  delivery,  &c.  id. 

9.  When  a  revest  or  demand  is  necessary  or  advisable  in  cases  of  con« 

tract,  i.  497 
request  may  be  in  writing,  i.  498 
demand  or  request  to  account,  pay,  &c.  id. 
form  of  request  to  execute  counterpart  of  lease,  id. 

demand  of  payment,  id. 

demand  to  subject  party  to  pay  interest,  i(^. ;  ii.  57,  in  notes 

10.  Notices  of  non-payment  of  bills  or  notes,  i.  499 ' 

necessity  of  notice  to  perfect  right,  id, 

time  when  notice  may  be  given,  id. 

manner  of  giving  notice,  id, 

requisites  in  forms  of  notice  of  non-payment,  i.  501 

11.  Of  tender  of  indemnity,  i.  505 

VI.  Of  repetition  of  precautionary  measures,  i.  510 

VII.  Precautions  to  be  observed  by  executors  or  administrators,  i.  510  to  561 
See  Subdivisions,  tit.  Executors, 

Seiondly,  AJUr  ineepiion  of  injury,  i.  561  to  686 

1.  Utility  of,  in  general,  i*  561 

I.  In  cases  independently  of  contracts,  i.  561  to  582 
1.  In  general,  i.  561,  562 
2»  Requiring  explanation  or  apology,  i.  562 
3*  Demand  of  restoration  of  wife,  child,  apprentice,  or  servant,  i  564 
4.  Demand  of  goods  and  notices  of  claims,  i.  565 
6.  Notice  of  claim  of  reversioner,  i.  568 

6.  Notice  of  property  on  land  of  another,  id. 

7.  Notice  to  remove  nuisance,  i.  569 

8.  Notice  to  cease  a  permitted  nuisance,  i.  570 

9.  £ntry  and  demand  of  possession,  i.  571 

10.  Power  of  attorney  to  make  entry  to  avoid  fine,  i.  679 

proceedings  thereon,  i.  575 

11.  Notice  and  proceedings  against  hundred,  i.  576 

II.  In  cases  of  contracts,  i.  582  to  585 

1.  Notices,  i.  582 

2.  Demand  to  rescind  contract,  id. 

3.  Demand  to  create  forfeiture,  id. 

4.  Notice,  &c,  in  cases  of  contracts,  to  indetnnify,  i.  583 
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PRECAUTIONARY  MEASURES— (contintterf.) 

Thirdly.  Precautions  in  defence,  re$ittance,  and  j^eventim  of  injuries  in  general, 
u  586  to  613.    See  Defences. 

I.  Of  preventive  measurei  in  general,  i.  586 

wtien  a  party  cannot  adopt  these  and  also  sue,  i.  567 
general  cautions  as  to  the  meant  of  prevention,  id. 
no  dangerous  weapon  to  he  used,  i.  587  to  589 
II.  Of  Defence,  Resistance,  and  Prevention  of  particular  Injuries,  i.  589 

1.  In  defence  of  person,  i.  589  to  597 

against  felonies,  i.  589 

when  even  homicide  lawful,  id.^ 

against  misdemeanor  and  assaults,  i.  591  to  597 

2.  In  defence  of  Personal  Property,  i.  597 

3.  In  defence  of  Real  Property,  i.  599 

what  preventive  means  may  be  used,  i.  603  to  613 

III.  When  a  relative,  servant,  friend,  or  stranger  may  interfere,  and  how,  i.  613 

to  617 
interference  of  friends,  i.  614 
of  strangers,  i.  615 

in  cases  of  illegal  restraint  of  liberty,  id. 
defence  and  prevention  of  injuries  to  relative  rights,  i.  617 

IV.  Of  apprehending  and  detaining  wrong-doers  and  their  implements,  i.  617 

to  634.    See  ApprehensioH. 

general  precaution  to  be  observed  before  apprehension,  i.  631 

y.  Of  resistance  of  illeeal  imprisonment,  and  when  an  escape,  rescue,  or  pri- 
son-breaking is  legal,  1.  633 

1.  By  party  himself,  id, 

of  necessity  of  submitting  to  lawful  process,  i.  637 
imprudence  of  resistance  in  any  case,  i.  639 

2.  Of  third  persons,  i.  615,  638 

VI.  Of  Retaking  a  relative,  or  Personal  or  Real  Property,  i.  639 

1 .  Of  a  relative,  i.  640 

2.  Of  personal  property,  i.  641 

3.  Of  real  property,  and  how,  i.  646,  647 

VII.  Of  the  Removal  and  Abatement  of  Injuries,  i.  647 

1.  Private  nuisances,  i.  647  to  653 

1.  Nuisances  to  the  person,  i.  647 

destroying  a  libel,  i.  647,  648 
2  and  3.  Abatement  of  private  nuisances  to  property,  i.  648 

in  case  of  trees,  i.  652 

2.  Public  nuisances,  i.  653 

VIII.  Precautions  in  making  Distresses  and  Seizures,  i.  656.    See  Distress. 

IX.  Of  precautions,  remedies,  and  proceedings  by  intervention  of  Legal  au- 
thority,  i.  669  to  735 

PRECAUTIONARY  PROCEEDINGS, 

between  retainer  of  attorney  and  commencement  of  legal  proceedings,  ii.  46  to  72. 
See  Proceedings  between  Retainer  and  Commencement  of  Utigation. 

PRECEDENTS.    See  Forms. 

PRECIPITATE  VERDICT, 

when  new  trial  granted  on  account  of,  iv.  63 

PRECLUDI  NON, 

when  or  not  necessary  in  replication,  iit.  743 

PRECOGNITION  OF  WITNESSES, 

law  of  Scotland  respecting,  iii.  823  to  825 

PREFERENCE,  i.  330,  545 

by  executor,  how  to  prevent,  i.  545 
no  preference  between  legatees,  i.  552 

PREFERENCE,  FRAUDULENT,  i.  330,  546 

PRELIMINARY  STEPS.    See  Precautionary  Measures. 
in  anticipation  of  hostilities,  i.  561  to  585 
when  necessary  before  commencement  of  actioo,  iii.  114  to  139 
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PRELIMINARY  STEPS— (continued.) 

I.  Of  retainer  of  attoniey,  iii.  114.    See  lUtainer. 
expediency  of,  iii.  114 
formerly  practice  to  file,  id. 
should  be  in  writing  and  explicit,  iii.  116 
form  of,  iii.  116 
II«  How  to  obtain  proper  instructions  to  sue  or  defend,  iii.  117 
should  be  obtained  in  first  instance,  id, 
duty  of  attorney  in  this  respect,  iii.  118 
minute  inquiry  essential,  id, 
instructions  to  sue,  id. 

suggested  form  of  instructions,  iii«  120  to  123 
the  like  to  defend,  iii.  124 
IIL  Of  considering  instructions,  &c.  before  commencing  action,  iii.  125. 

IV.  Who  to  be  plaintiff  or  defendant,  iii.  125 

difficulties  attending  selection  of,  id. 

care  to  be  observed  respecting,  iii.  126,  127 

V.  Of  obtaining  authority  to  use  party's  name,  iii.  127 

indemnity  to  such  party,  id. 
form  of  bond  to  indemnify,  iii.  128 
form  of  letter  accompanymg  bond,  id. 
essential  to  obtain  previous  leave,  iii.  129 
when  wife  separated  from  husband,  id. 
indemnity  to  husband  from  costs,  id. 
in  cases  of  executors,  iii.  129 
of  assignees  or  trustees,  iii.  129, 130 
of  oarties,  iii.  129 

VI.  Of  tne  form  of  action  to  be  observed,  iii.  130 

knowledge  of,  essential,  id. 

judicious  choice  of,  when  several  allowed,  iii.  130,  131 

will  depend  on  the  facts,  iii.  130 

of  the  several  forms  of  actions,  iii.  130, 131 

formerly  not  necessary  to  decide  till  declaration  framed,  iii.  131 

roust  now  be  stated  in  process,  id, 

VII.  Of  taking  counsel's  opinion,  id. 
attorney's  duty  in  taking,  iii.  131, 132 
protects  him  if  properly  taken,  iii.  132 

suggested  form  of  case  for  counsel's  opinion,  id,  in  note 
VIII.  Of  retaining  counsel,  id. ;  ii.  71,  322 
when  expedient  to  retain,  iii.  132 
fee  to  be  given,  iii.  132,  133 
when  requisite  to  renew,  iii.  133 
form  of  retainer,  iii.  134 

IX.  Of  attorney's  letter  before  action,  id, 

expedient  to  write,  id. 
what  it  should  contain,  iii.  135 
fee  allowed  for,  iii.  135, 136 
form  of  letler,  iii.  136 

X.  Whether  or  not  to  arrest  defendant,  iii.  137 

reasons  for  not  arresting,  iii.  137,  138 
reasons  for  arresting,  iii.  138,  139 
XI.  Subjects  to  be  considered  by  an  attorney  for  a  defendant,  iii.  139 

PREMISES, 

description  of,  in  a  conveyance,  i.  301 

PREMIUM, 

articles  of  clerkship  should  contain  covenants  for  return  of,  in  case  of  death  of 

master,  ti.  9 
or  other  event,  id, 

when  Court  of  K.  B.  will  compel  return  of,  ii.  10 
without  resorting  to  a  Court  of  Equity,  id* 
in  case  of  bankruptcy,  id, 

PREPARING  DECLARATION, 
coats  of,  when  allowed,  iii.  440, 441 

PREPARING  FOR  TRIAL, 

I.  Final  examination  of  witnesses,  &c.  iii.  839.    See  Witness,    Evidence, 
1.  How  to  be  ^tamined,  iii.  839 
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PREPARING  FOR  TRlKh-(continued.) 

utility  of  examinattOD,  iii.  840  to  842 

2.  releasing  or  removing  interest  of  witness,  iii.  842 

3.  consideration  of  character,  &c.  of  witness,  iii.  843 

4.  instructions,  &c.  to  witness  when  or  not  proper,  id, 

5.  conduct  of  witnesses  before  trial,  iii.  845 

6.  the  like  pending  or  after  trial,  id.    See  Trial, 
II.  Of  the  brief  m  general,  iii.  847  to  864.    See  Brief. 

III.  Of  deliverin|r  brief,  iii.  863,  864 

IV.  Of  consultation  before  trial,  iii.  864,  855.    See  Coiuultatim. 
Y.  Of  discoveries  before  trial,  iii.  866 

communicating  same  to  counsel,  id. 

PREROGATIVE, 

title  by,  to  personalty,  i.  103 

PREROGATIVE  COURT.    See  Eeclnhttieal  Courti. 
jurisdiction  of,  ii.  500 
appeal  from,  id, 
obtaining  probate  in,  id. 
or  letters  of  administration,  id, 

form  of  probate,  ii.  501 

forms  ofletters  of  administration,  id. 
entering  caveat  in,  ii.  502 

form  of  caveat,  id. 
obtuning  inventory  or  declaration,  td, 
administration  bonds,  id, 
sureties  to  bond,  id, 

justification  of,  id. 

affidavit  of,  ii.  503 
observations  relating  to  suits  in,  ii.  504 
application  for  assignment  of  bond,  ii.  505 

action  thereon,  id, 

PRESCRIBED  FORMS, 

essential  to  observe,  iii.  69,  71 
consequences  of  deviation  from,  id, 
departure  from,  when  allowed,  iii.  71 

PRESCRIPTION.    See  Appendant  and  Appurtenant,    Lxmitathnt,  Statute  of, 

title  to  incorporeal  real  property  by,  i.  282  to  286,  775 

trhat  uninterrupted  user  sufficient,  i.  284,  757  to  739 

extinguishment  of,  by  unity  of  seisin,  i.  156,  214,  286 

words  essential  to  revive  the  right,  i.  156,  914,  284 

how  proved  or  disproved,  i.  283,  284 

how  now  to  be  pleaded,  i.  285 

when  it  affects  an  ecclesiastical  person,  i.  286 

twenty  years'  uninterrupted  enjoyment  of  easement  or  profit,  in  general  pre- 
sumptive evidence  of,  i.  757,  282  to  286 

what  non-user  defeats  claim,  i.  757  to  759,  284 

known  interruption  within  twenty  years  not  elFectually  litigated,  negatives,  i. 
767  to  759 

statute  2  &  3  Wm.  4,  c.  71,  prevents  parol  evidence  of  permission  prejudiciDg, 
i.  745,  746 

enactments  of  that  statute,  i.  745, 746,  note  (y) 

pleading  of,  how  sufficient  to  aver  enjoyment,  &c.  without  averring  tMficnwrwl 
right  or  pleading  in  qme  estate,  i.  746,  285 

ecclesiastical  persons  and  corporations,  when  bound  by  the  act,  i.  745,  746,  286 

extinguished  by  unity  of  te'uin,  i.  156,  214, 286 

words  essential  to  recreate  the  right,  i«  156,  214,  284 

how  proved  or  disproved,  i.  283,  284 

PRESENTMENT, 

of  surrender,  copyhold,  i.  S48 
removal  of  into  King's  Bench,  ii.  S69 

PRESENTS, 

in  expectation  of  marriage,  when  recoverable  back,  i.  57 
when  recoverable  back,  i.  813 
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PRESERVES,  i.  187, 188.    See  Game.    Hm-et. 

PRESUMPnON, 

that  freeholder  wai  possessed,  i.  245 

of  presumptive  right  after  twenty  years,  i.  757,  758.    See  Prescription. 

in  support  of  customs  after  twenty  years,  ut.    See  Customs, 

what  a  presumption  of  payment  after  twenty  years,  i.  769 

now  express  enactment,  id, 

similar  presumption  against  claim  in  equity,  i.  779,  780 

PREVENTIVE  MEASURES  AND  REMEDIES  BY  LEGAL  AUTHORITY. 
See  Remsdm,   Preeauticnarif  Msaninfi.     Private  Remedies, 
preference  to  be  given  to,  i.  19 
in  general,  i.  SI,  22 
of  assaults,  &c.  i.  38 

I.  By  intervention  of  legal  authority  to  prevent  injuries  in  general,  i.  669 

II.  By  imprisoning  lunatic  to  prevent  mischief,  i.  670.    See  Lunatic. 

III.  By  presence  of  a  justice  or  peace  officer,  i.  672  ;  Rex  v.  Pinney,  3  B.&  Adol. 
947 
appointment  of  special  constable,  id. 

IV*  By  a  justice's  warrant,  i.  673 

V.  By  chief  justice's  warrant  to  prevent  a  duel,  &c.  i.  674 

VI.  By  requiring  suretieB  to  keep  the  peace,  &c.  id, 

1.  By  justices  of  the  peace,  i.  675 

woen  and  how  to  proceed  before  a  justice,  &c.  i.  677 
form  of  information  before  justice,  i.  679 

commitment  thereon,  id. 

articles  of  peace  eihibited  at  seseioiii  id. 

stating  the  threats,  i.  680 

articles  by  wife  against  husband,  id. 

same  at  Surrey  sessions  on  parchment,  i«  681 

same  in  King's  Bench,  id. 

2.  By  Court  of  King's  Bench,  i.  682 

3.  By  Chancellor,  i.  683 

VII.  Of  preventions  of  imprisonment  and  obtaining  release,  i.  669 

by  habeas  corpus,  i.  684,  685 

by  whom  mav  be  obtained,  i.  689 

or  on  whose  behalf,  id. 
practical  proceedings  on  obtaining  writ  of  habeas  corpus,  i.691 
present  practice  as  to  application  to  Chancellor,  i.  694 
practice  of  discharging  party  by  summary  application,  id. 

Vlllt  Prevention  by  proceedings  in  superior  Courts,  i.  695  to  735 
1.  In  Courts  of  Common  Law,  i.  695 
2»  In  Courts  of  Equity,  id. 

injunction  bills  in  general  to  prevent  irreparable  injury,  i.  696 
but  not  crime  or  libel,  i.  697 
practice  of  obtaining  injunction,  i.  700 
pending  proceedings  at  law,  does  not  prejudice,  1.  701 
effect  of  injunction  and  proceeding  for  a  contempt,  id. 
when  Court  of  Equity  will  grant  or  renise  injunetion,  id. 
I.  As  respects  the  person,  id. 

1.  Absolute  right,  i.  702 

2.  Relative  rights,  id. 

between  parent  and  child,  id. 

guardian  and  ward,  i.  702, 703 
lit  Relating  to  personal  property,  i.  704  to  721 
1.  As  against  partners,  i.  704 
2^'  agents  or  attomies,  i.  705 

3.  To  restrain  negociation  of  bills,  &c.  i.  706 

consideration  to  be  attended  to  before  filing  bill,  i.  709 

4.  To  deliver  up  deeds,  id, 

5.  To  compel  delivery  of  a  proper  security,  i.  710 

6.  To  prevent  breaches  of  contract,  i.  711 

7.  To  prevent  breach  of  confidence  or  good  faith,  or  to 

prevent  other  loss,  i.  714 
8*  To  prevent  improper  payments,  sales,  or  conveyances^ 

i.7l5 
9.  Bills  pua  timet,  to  prevent  loss  or  inconvenience,  id* 
10.  To  prevent  waste  by  executor  or  administrator,  u  716 
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PREVENTIVE  MEASURES  AND  REMEDIES,  kc^continued.) 

11.  To  prevent  sailing  of  ship,  i.  717 

12.  To  prevent  piracy  of  copyright,  i.  718 

to  reatrain  other  imitations,  i.  721 

III.  Relating  to  real  property,  i.  731  to  731 

1.  Bills  to  preserve  boundaries,  i.  7fi 

2.  Bills  to  prevent  wasteful  trespasses,  &c.  id, 

to  prevent  disturbance  of  a  franchise,  &c.  i.  7S4 

3.  To  compel  performance  of  lawful  works  in  the  least  in- 

jurious manner,  i.  725 

4.  To  quiet  possession  and  bills  of  peace,  i*  726 

5.  To  prevent  waste,  id, 

6.  To  prevent  nuisances,  i,  727 

1.  Private,  id. 

2.  Public,  i.  729 

IV.  Other  preventive  remedies  connected  with  siuts,  but  ante- 

cedent to  the  same,  i.  731  to  734 

1 .  By  writ  of  ne  exeat  regno,  i.  731 

form  of  writ  of,  i.  733 

2.  Bill  to  perpetuate  testimony,  id, 

IX.  To  prevent  loss  in  other  particular  cases,  i.  734 

1.  Protests  for  better  security,  i.  73d 

2.  Proceedings  in  London  against  fugitive  debtor,  id, 

PRICE, 

when  essential  in  contract  of  sale,  i.  828  to  831 
sufficient  if  fixed  by  arbitrator  or  valuer  before  objection,  i.  830 
amount  of  rent  in  contract  for  Uate  will  be  settled  by  master,  i.  831 
inadequate,  when  equity  will  refuse  specific  decree,  i.  837,  838 

PRIMA  TONSURA,  i.  181 

PRINCIPAL  AND  AGENT,  i.  72  to  83.    See  Matter  and  Servant,  and  Clerks, 
liability  of  principal  for  acts  of  agents,  i.  83 

PRINTER, 

of  libel,  giving  npaathor,  ground  of  mitigation  of  damages,  ii.  49 
suit  against  him  should  be  abandoned  on  payment  of  costs,  id. 

PRIORFTY  OF  POSSESSION.    See  Possession. 
interest  acquired  by,  i.  273 

PRISON  BREAKING, 

when  lawful,  i.  633  to  638 

when  not,  id. 

remedy  in  equity  against,  notwithstanding  stat  Urn.  i.  779.    See  Agent, 

PRISONER, 

access  to  by  his  attorney,  to  prepare  his  defence,  compelled  by  mandamus  to 

justices,  i.  805 
transfer  of,  to  sherifif,  iii.  48 
declaring  against,  iii.  62,  444,  469 

number  of  copies  of  declaration,  iii.  490 
time  for  pleading  by,  iii.  62,  703 
mode  of  detaining,  under  2  W.  4,  c.  39,  iii.  151 
form  of  writ  of  detainer  of,  iii.  156 

proceedings  against,  by  writ  of  detainer,  iii.  392  fo  394.    See  Detainer', 
proceedings  to  outlawry  where  one  defendant  a  prisoner,  iii.  404,  405 
right  of,  to  be  superseded  when  waived,  iii.  522 
one  summons  for  discharge  of,  only  necessary,  iii.  561 
time  of  objecting  to  irregularity,  iii.  514,  522 

PRIVATE  COMMUNICATION, 
what  deemed  such,  i.  44 

PRIVATE  DOCUMENTS, 

inspection  of,  how  obtained,  iii.  619, 433  to  435 
previous  application  before  summons  requisite,  iii.  6l9 
Reg.  Gen.  H.  T.  2  W.  4,  reg.  102,  respecting  Court  rolls,  id, 
rule  for  inspection  of,  when  nisi,  tii.  620 
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PRIVATE  INJURIES, 
in  particular,  i.  12 
junsdiction  of  Ecclesiastical  Courts  oyer,  ii.  445 

PRIVATE  REMEDIES.    See  Remedies. 
general  rules,  i.  18 

1.  Preventive  remedies,  i.  19 
by  party's  own  act,  id, 
by  legal  assistance,  i.  21 
3.  Compensation,  id. 

by  compulsory  arbitration,  id. 

by  legal  assistance,  i.  2t 

by  summary  proceedings  before  justices,  id,;  ii.  1^  to  250 

by  formal  proceedings  in  superior  Courts,  i.  24 

by  statute  remedies,  id, 

PRIVATE  RIGHTS,  i.  3 

PRIVATELY  STEALING  FROM  PERSON, 
no  longer  panisbable  capitally,  i.  132 

PRIVILEGE  FROM  ARREST.    See  Arrest. 
what  persons  are  so,  iii.  S29,  331 

PRIVY  COUNCIL.    Judicial  Committee  of  . 
jurisdiction  of,  in  appeal  cases,  ii.  309 
appeal  from  Admiralty  to,  ii.  512 
Court  of,  how  constituted,  ii.  573,  574 
enactment  in  3  &  4  W.  4,  c.  41,  respecting,  ii.  57S 
from  what  Courts  appeal  lies,  ii.  576 
in  what  cases  appeal  lies,  iL  577 
time  of  appealing  to,  ii.  578 
mode  of  convening  witnesses  before,  ii.  579 
of  production  of  documents,  id. 
punishment  for  contempts,  ii.  582 
lor  perjury  of  witnesses,  id. 
mode  of  examining  witnesses,  ii.  579 

re-examination  of,  id, 
power  to  direct  feigned  issue,  id. 

trial  of  same,  ii.  580 

directions  as  to  witnesses  and  evidence,  id, 

observations  thereon,  id. 
power  over  costs  of  appeal,  id, 
decrees  of,  to  be  enrolled  and  copies  taken,  ii.  581 
decrees  on  appeals  from  abroad,  how  enforced,  id, 
power  to  punish  for  contempts,  &c.  ii.  582 
power  of  king  to  appoint  registrar,  id, 
right  of  registrar  of  Court  of  Admiralty  to  attend,  id, 
regulations  in  treaties  preserved,  id, 
orders  in  council  of,  ii.  583 
other  matters  relating  to,  id. 
course  of  proceedings  in,  ii.  .^84 
cannot  review  or  alter  a  rule  or  order  of  inferior  Court  abroad,  iii.  52 

PRIZE, 

qoettions  as  to,  must  be  tried  in  Prize  Court,  i.  2,  n.  (6),  818 ;  Holt,  C.  N.  P.  1 13 

PRIZE  COURT, 

exclusive  jurisdiction  of,  i.  2,  note  (6),  818 

trusts  relating  to,  when  cognizilble  in  equity,  id, 

remedy  for  capture  in,  id. 

summary  proceeding,  when  proper  under  100/.  value,  id. 

jurisdiction  of,  ii.  538,  539 

PRIZE  FIGHT, 

doty  of  justices  and  peace  officers  to  prevent,  i,  673>  36,  n.  (g) 

PROBABLE  DEFENCE, 

statement  of,  in  brief,  when  anticipated,  iii.  853,  858 

PROBATE.    See  Executors.     Prerogative  Court.     Ecelesiastieal  Cetirt, 
when  grant  of,  may  be  enforced  by  mandamus,  i.  803,  806 
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■when  valid,  i.  17 
proceedings  to  obtaby  ii.  500 
lonn  of,  ii*  501 

entering  caveat  to  prevent  grant  of,  ii.  50f  ;  iv.  139 
proceedings  thereon,  ii.  503 
contesting  validity  of  will,  id,;  iv.  138, 141, 149 
observations  relating  to,  ii.  504 

PROBATE  DUTY, 

anioont  of,  and  on  what  payable,  i.  5t2,  5tS 
not  payable  on  property  abroad,  i.  525 

PROCEEDINGS, 

number  of  judges  to  give  validity  to,  iii.  6 

when  discretionary  in  jailge  to  set  aside,  iii.  76 

when  imperative,  id, 

summary  of,  when  action  regular,  iii.  83,  84 

some  proceedings  of  less  frequent  occurrence,  iii.  86 

peculiar  to  three  superior  Courts,  id. 

difference  between,  in  law  and  equity,  iii.  87 

exceptions  as  to,  between  10th  Aug.  and  24th  Oct.  iH.  96 

PROCEEDINGS  BEFORE  JUSTICES,  ii.    See  Justica  of  the  Peact. 

PROCEEDINGS   BETWEEN   RETAINER  AND   COMMENCEMENT  OF 
LITIGATION,  ii.  46  to  72 
Consideration  of  subject  in  general|  li.  46 

Fifteen  $Upi  may  be  necessary,  as  follows,  ii.  46  to  72 

First,  Ascertaining  the  party  injured,  and  who  to  sue,  ii.  47, 48 
sometimes  difficult  to  determine,  li.  47 
in  actions  of  ejectment,  on  whose  demise,  id, 
cannot  be  on  demise  of  cestid  que  trust,  id, 
but  must  be  on  demise  in  name  of  trustee,  id, 
assignee  of  bond  or  chose  in  action  must  sue  in  name  of  obligee,  id, 
except  on  a  bill  or  note,  id. 
who  to  sue  and  be  sued  requires  consideration,  id, 
as  error  would  in  general  be  fatal  on  trial,  id, 
attorney  should  secure  proper  authority  to  sue,  id» 
duty  of  executors  and  administrators  where  claimant  unknown,  id» 
and  expediency  of  public  advertisements,  id, 
course  to  pursue  when  title  deeds,  &c.  in  possession  of  agent,  &c*  ii.  48 

Secondly,  Who  to  he  nud,  id, 

sometimes  difficult  to  determine,  id* 

as  in  the  case  of  malicioas  injuries,  id, 

necessity  of  sufficient  discovery  before  proceeding,  id, 

in  cases  of  torts  or  contracts,  aidvisabla  to  advertise,  id, 

but  roust  avoid  libellous  expressions,  id, 

for  a  libel  in  newspaper,  by  referring  to  affidavit  filed  at  stamp  office,  id, 

certified  copy  of  which  evidence  of  liability,  id, 

but  this  is  only  to  proprietor  or  poblisher,  id. 

when  against  stage  coach  proprietor,  id, 

printer  of  libel  giving  up  autlior,  ground  of  mitigation,  id, 

and  suit  against  hini  should  be  abandoned  on  payment  of  costs,  lit  49 

of  ImII  to  perpetuate  testimony  when  wrong-doer  unknown,  id, 

difficulties  in  cases  of  contracts,  id, 

of  writing  letter  to  party  supposed  to  be  liable,  id, 

either  to  make  compensation,. id. 

or  disclose  name  of  offender,  id. 
when  necessary  to  file  bill  for  discovery,  td, 
when  parties  would  be  bound  to  answer,  td. 
when  landlord  may  file  a  bill  for  discovery  against  tenant,  id, 
when  not,  td. 

bill  lies  asainst  lessee  and  mortgagee,  when,  ii*  50 
of  the  right  to  obtain  a  discovery  of  the  parties  to  be  made  defendants,  id* 
would  not  be  enforced  when  on  face  of  bill  no  resiedy.  Id* 
of  joining  defendants  in  actions  of  trespass,  ii.  51 
when  acquitted,  defendants,  by  8  &  9  W.  3,  c.  II,  entitled  to  costs,  id, 
entitled,  unless  judge  certify  to  contrary,  id* 
provisions  of  that  statute  extended  to  all  penannl  aettam,  id. 
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dat^  of  attornejr  to  ascertain  predae  |wrtiei,  ii.  51 
of  tlie  parties  in  cases  of  contracUi  id, 
in  the  case  of  nonjoinder,  id, 
defects  of  former  law  remedied,  ii.  5S 

plea  of  nonjoinder  loeffBCtaal  where  omitted  party  resides  out  of  tlie 
liingdom,  id. 

Thirdly,  Of  the  gronnd  or  emue  ofae^an,  and  how  id  be  amtrtained,  ii.  5f 

duty  of  attorney  to  ascertain  tliis,  id, 

wlien  bill  of  diseof  ery  should  be  filed,  id, 

when  goods  deposited  by  way  of  mortgage  or  lien,  should  stipulate  for 
power  of  sale,  ii.  59,  60 

when  warrant  of  attorney  or  cognovit  proposed,  ii.  60 

course  to  be  observed  in  a  case  of  general  insolvency,  id, 

as  to  compel  defendant  to  admit  or  deny  a  promise  of  marriage,  5t 

or  having  signed  memorandum,  id, 

or  to  discover  assets,  id, 

or  to  exhibit  an  account  of  assets  and  expenditure  in  the  Ecclesiastical 
Court,  ii.  55 

doubtful  whether  it  lies  to  discover  whether  a  particular  person  exists,  id, 

or  where  he  resides,  id, 

provisions  of  6  Anne,  c.  18,  to  discover  death  of  party,  id, 
Fomrthlif,  Atctrtaining  th$  evidence,  ii.  53,  f  13 

should  be  ascertained  in  first  instance,  ii.  53 

even  before  intimation  to  opponent  of  intended  litigation^  id, 

doty  of  attoniey  in  thia  respect,  id, 

hia  liability  in  case  of  negligence,  id, 

danger  of  relying  merely  on  eUent'a  statement,  id, 

safest  course  to  examine  the  principal  witnesses,  id, 

when  bill  for  a  discovery  may  be  filed  against  defendant,  ii.  54 

or  to  perpetuate  testimony,  id. 

Fifthly,  Of  billt for  diieovery,  and  costs  thereon,  ii.  54 

principal  points  in  connexion  with  proceedings  considered,  id, 

when  bill  prays  only  a  discovery,  and  not  relief,  plainiiff  not  to  have 

costs,  id, 
but  defendant  entitled  to  bis  costs,  id, 
reasons  for  this  role,  id, 
when  a  different  role  would  prevail,  id, 

Sixtidtf,  Demmmd  of  a  legal  teeuriiy  in  lieu  of  one  defective,  ii.  55 
essential  to  know  if  written  security  sufficient,  id, 
and  properly  stamped,  id, 

when  bill  neceasary  to  enforce  delivery  of  proper  security,  id, 
wlieu  may  sue  at  law  for  not  giving  it,  id, 
demand  of  one  should  be  first  made,  id, 
when  stamp  omitted,  may  he  impressed  at  any  tine,  ii.  56 
except  in  cases  of  bills  and  notes,  id, 
better  to  delay  that  expense  until  necessary,  id. 

Seventhly,  Attomey*t  letter  before  action,  ii.  56 
propriety  of  doing  so  considered,  id, 
unless  party  likely  to  abscond,  id, 
omission  engenders  angry  feelings,  id, 
formerly  charge  of  such  letter  not  allowed,  id, 
but  now  otherwise,  id, 
terms  of  such  letter,  id, 

when  demand  of  interest  shovld  be  made,  ii.  57 
form  of  such  demand,  id, 

at  law,  demand  of  the  precise  sum  not  material|  id, 
but  otherwise  in  equity,  id, 
when  ootta  will  be  given  where  demand  excessive,  id. 

Eighthly,  Of  proposals  for  an  Apology  or  Compromiie,  ii,  57 
propriety  of  asking  for  apology  or  comprwnise,  id, 
duty  of  attorney  to  affoid  opportonities  for,  id, 
homiliatlng  one  shonld  not  be  asked,  id, 
compromise  may  be  invited  on  both  sides,  ii.  58 
should  be  bonaJUde  and  fairly  conducted,  id* 
costs  sometimes  affected  by,  id. 
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of  compromise  iu  criminal  cases,  ii.  58 

in  compromise  at  law,  where  several  claimants  all  must  concur,  id, 

different  rule  prevails  in  equity,  id, 

when  sufficient  for  majority  to  agree,  ii.  59 

Ninthly,  0{  giving  time,  and  on  what  security,  ii.  59 

attorney  bound  to  communicate  offer  to  his  client,  id, 
when  proposal  of  part  payment  may  be  accepted,  id. 
when  time  given  to  principal,  consent  of  surety  should  be  obtai  ned,  id, 

Tmthly,  Of  Notices,  Tenders,  and  Demands  in  general,  id, 
when  demand  of  goods,  &c.  advisable,  id. 
when  such  demand  should  be  repealed,  id, 
precautions  to  be  observed  in  giving  notices  in  general,  id. 

Eleventhly,  Of  Demand  of  perusal,  and  copy  of  Juttice's  Warrant,  lu  61 
when  should  be  made,  ii.  61,  62 
when  officer  is  protected,  61 
when  magistrate  liable,  id, 
when  not,  id, 

provisions  of  24  G.  9,  c.  44,  id, 
form  of  demand,  ii.  6t 
no  demand  necessary  where  party  has  not  acted  strictly  in  obedience  to 

the  warrant,  id» 
when  the  immediate  wrong-doer  should  be  proceeded  against,  ii.  63 

Twelfihly,  Of  the  Notice  nf  Action,  and  requisites,  id, 
enactments  with  respect  to  notices  in  general,  id, 
notices  to  justices  in  particular,  id, 
provisions  of  24  G.  2,  c.  44,  id, 
decisions  on  the  statute,  ii.  64 
who  a  justice  within  the  act,  id, 
person  illegally  acting  as  a  justice  without  qualification  is  not  within  the 

act,  id, 
construction  of  words  "  done  in  the  execution  of  his  office,"  id, 
the  intended  writ  must  be  stated,  ii.  65 
slight  want  of  technicality  will  not  prejudice,  id, 
what  facts  and  damage  mast  be  stated,  id, 
no  evidence  allowed  of  cause  of  action  not  named  in  notice,  id. 
precision  and  technicality  not  requisite,  ii.  66 
recommended  form  of  notice,  id. 
should  be  nearly  in  form  of  subsequent  declaration,  ii.  67 
legal  objections  need  not  be  stated,  id, 
form  of  action  need  not  be  stated,  id. 
but  if  stated,  and  subsequent  declaration  vary,  the  latter  would  be  in  - 

sufficient,  id, 
to  whom  should  be  addressed,  ii.  67 
on  whom  served,  id, 

indorsement  on  notice  of  attorney's  name  and  abode  requisite,  ii«  68 
why  requisite,  id, 
what  description  sufficient,  id. 
provisions  of  tiie  Customs  and  Excise  Act,  id, 
other  peculiar  provisions,  id, 
when  the  month  expires,  ii.  69 
general  precautions,  id. 

Thirteenthly,  Notice  of  Attortiey'i  Lien,  li.  69 
when  should  be  given,  id. 
effect  of  such  notice,  ii.  69,  70 

FourteentfUy,  Selection  of  Remedy,  ii.  70 
importance  of  question,  ii.  70,  71 
an  arbitration  less  hostile,  id. 
summary  proceedings  before  justices  most  expeditious  and  less  expensive^ 

ii.  70 
or  in  Courts  of  Request,  id. 
or  by  action  at  Common  Law,  ii.  70 
or  by  indictment  or  information  in  Criminal  Courts,  id. 

F^teenthly,  Of  Retaining  Counsel,  ii.  71 

duty  of  attorney  to  consult  client  in  this  respect,  id. 
slioold  be  effected  without  the  least  delay,  id. 
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wiiich  counsel  to  retain,  H.  71 

of  the  number  to  retain,  id, 

of  the  ollowance  fur  retainer  in  taxing,  ii.  71,  72 

geueiul  retainer,  wlicn  should  be  given,  ii.  72 

not  allowed  in  taxing,  id, 

PROCEEDINGS  IN  AN  ACTION, 

amendment  of,  after  notice,  iii.  5S9,  5S0,  534 

1.  Enumeration  of  the  regular  onet,  iii.  4tet 

of  the  different  warnings,  iii.  422 

2.  Of  occaaional  proceedings,  iii.  423,  424 

3.  Of  defective  or  irregular  proceedings,  iii.  425,  426 

4.  Modes  of  proceeding  relative  to  each,  iii.  426 

5.  Enumeration  of  the  principal  recent  alterations  and  improvements,  iii.  427, 

428 
to  compel  defendant  to  plead,  iii.  497  to  508 
between  declaration  and  plea,  iii.  609  to  646 
the  like,  when  defendant  has  no  defence,  iii.  659  to  681 
the  like,  when  defendant  admits  action  in  part,  iii.  604 
bill  in  equitj  to  restrain,  iiL  627 

PROCESS.    See  Mcsnt  Proeets. 

in  Ecclesiastical  Courts,  ii.  482 ;  iw,  121  to  229.    See  Eeelesia$tieal  Courts, 

issuing  of,  iii.  4 

how  far  proceeded  in  before  Court  has  knowledge  of,  i(/. 

seal  of  CSourt  gives  authenticity  to,  id. 

crime  to  forge  seal  of,  id, 
return  to,  in  vacation,  bow  enforced,  iii.  20,  46 
tranfer  of,  to  incoming  sheriff,  iii.  48 
omissions  in  copies  of,  iiL  62,  71, 72 
indorsement  on,  iii.  72 

when  irregularity  does  not  render  void,  iii.  69 
execution  of,  on  Sunday,  void,  iii.  75, 104 
formerly  returnable  in  term,  iii.  89 
bow  otherwise,  id. 

exceptions,  when  issued  between  10th  Aug.  and  24th  Oct.,  iii.  96 
judge's  order  for  immediate  return  to,  iii.  99 
may  be  served  at  any  hour,  iii.  1 10 
time  and  mode  of  service,  iii.  145  tu  145 
why  to  be  personal,  iii.  144 

Uniformity  of  Process  Act,  2  W.4,  c.  39,  iii  149  to  156 
practical  operation  of,  iii.  156 
enumeration  of  five  forms  of,  iii.  158 
must  be  in  English,  id, 

writs  under  2  W.  4,  c.  59,  considered  commencement  of  action,  iii.  159 
rules  of  Court  respecting,  iii.  160, 161 
general  operation  of  2  W«  4,  c.59,  respecting,  iii.  162 

parts  and  requisites  of,  iii.  162  to  252.    See  Mesne  Proeat,   Capias,   Summo»t, 
must  be  in  English,  iii.  158 
considerations,  what  process  to  issue,  iii.  253,  25 Ir 

when  plaintiff  may  abandon  serviceable  process  and  issue  bailable,  iii.  25i 
service  of,  on  wife,  void,  iii.  263 
entry  of  appearance  mast  correspond  with,  iiL  287,  295 

PROCLAMATION,  WRIT  OF,  iii.  402 
what  deemed  execution  of,  iii.  405 

PROCTOR.    See  AlUirney  and  Solicitor, 

retainer  of,  i.  455 

liable  to  the  same  regulations  as  to  admission  as  attomies  and  solicitors,  ii.  S4 

must  serve  five  years  under  articles,  id, 

must  be  examined  and  admitted,  id. 

and  obtain  an  annual  certificate,  id, 

prohibited  from  suffering  unqualified  person  to  use  their  names,  id, 

recent  orders  respecting,  iv.  127.     See  EceUsiastical  Court, 

form  of  proxy  of  appointment  of,  iv.  141,  14i 

appointment  of,  when  vacated,  ii.  482 
VOL.  IV.  2  H 
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cannot  act  as  a  justice  of  the  peace,  ii.  34 

obseryations  of  Lord  Stowell  as  to  their  duty,  ii.  23,  24,  34 

must  not  stipulate  for  share  of  profits  or  unreasonable  fees,  ii.  34 

PROFESSIONAL  BUSINESS, 

when  an  attorney  cannot  charge  for,  ii.  17 

PROFESSIONAL  CONFIDENCE, 

witnesses  not  allowed  to  violate,  iii.  81 1 

PROFrr  A  PRENDRE, 

limitation  of  claims  relating  to,  i.  745 

PROHIBITION, 

jurisdiction  of  King's  Bench  by  writ  of,  ii.  365 

other  Courts  may  issue  it,  id. 

Exchequer  may  issue  it  even  to  Privy  Council,  1  Tyr.  &  Gr.  S2f ,  f  96 

when  it  issues,  ii.  355  to  360 

not  in  respect  of  matter  of  practice,  1  Tyr.  &  Gr.  939,  996 

how  and  to  whom  directed,  ii.  356,357 

enactments  of  1  W.  4,  c.  91,  respecting,  ii.  356 

to  prevent  injury,  suggested  extension  of,  ii.  358 

jurisdiction  of  Common  Pleas  by,  ii.  388 

of  Exchequer  by,  ii.  396,  1  Tyr.  &  Gr.  299,  996 
writ  of,  may  be  moved  for  in  Practice  Court,  iii.  16;  1  Nev.  &  Per,  69, 69,  79 
though  cause  shown  in  full  Court,  id. 
defendant  may  now  plead  several  plea«,  iii.  731 ;  1  Har.  &  Wol.  583 

PROMISE  OF  MARRIAGE, 
when  or  not  binding,  i.  56,  57 

bill  of  discovery  lies  to  compel  defendant  to  admit  or  deny  a  promise  of  mar- 
riage, ii.  59 
new  trial  in  an  action  for  breach  of,  iv.  64.    See  New  Trial, 

PROMISSORY  NOTES.     See  BilU  of  Exchangt. 

given  to  compromise  misdemeanor,  when  valid,  i.  17 

forms  of  declarations  for,  limited  by  Reg.  Gen.  T.  T.  1  W.  4,  iii.  459,  476 

PROOF  OF  FACTS.    See  Brief.    Evidence. 

duty  of  attorney  to  ascertain  them  before  proceeding!  ii.  91 
should  be  well  assured  of  their  su6Sciency,  id. 
Lord  Tenterden's  observations  of  attorney's  duty  in  this  respect,  id, 
when  attorney,  &c.  should  take  counsel's  opinion  on,  ii.  99 
statement  of,  in  brief,  iii.  854»  855 

PROPER  SECURITY, 

Court  of  Equity  may  compel  the  delivery  of  a,  i.  710 

PROPERTY, 

what  passes  under  that  term,  i.  84,  note,  90 

what  is  not  property  under  Stamp  Acts,  9  B.  5t  Cres,  261  ;  3  Dowl.  &  R.  994  ; 

9  B.  &  Cres.  896 
must  be  completely  finished  to  vest  property  in  purchaser,  when,  i.  85,  86 

PROPOSALS.     See  Contract. 

when  binding  or  not,  i.  1 14  (o  1 16,  995 

PROPOSAL  FOR  TIME.    See  Time. 

PROSPECTIVE  MORTGAGE, 

attorney,  &c.  cannot  take,  to  receive/Mtur^  costs,  ii.  97 

PROTECTION  TO  JUSTICES,  ii.  930.    See  JwtUet  of  the  Peace. 

PROTEST  FOR  BETTER  SECURITY,  i.  735 

PROTESTATIONS, 

in  pleading  abolished,  iii.  743 
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PROTHONOTARY.    Set  Master. 

service  of  articled  clerk  to,  sufiScieut,  ii.  5/ 

what  matters  referred  to,  iii.  3.  38 

may  reqaire  further  affidavits,  iii.  3 

report  result  to  full  Court,  id. 

duty  and  jurisdiction  of,  iii.  38 

report  of,  iii.  39  ^ 

hours  of  attendance  of,  iii.  107 

objecting  to  report  of,  iii.  37 

PROVISO, 

in  lease,  i.  475  to  479,  5  Adol.  &  Ellis,  «84 

PROVOCATION, 

committing  of  murder  under,  how  far  excusable,  i.  33 

PROXIES, 

of  appointment  of  proctors,  iv.  141,  144, 163,  164.     See  Eeelesiastical  Courtt. 

PUBLIC  DOCUMENTS, 

inspection  of,  how  obtained,  iii.  433  to  435,  619 
ree.  gen.  respecting  Court  rolls,  iii.  6'20 
rule  for,  when  nisi  only,  fd. 

PUBLIC  LECTURES, 

leviTBl  of,  at  the  Inns  of  Court,  recommended,  ii.  40 

PUBLICATION, 

of  an  award,  what,  ii.  115 

PUBLIC  INJURIES,  i.  14 

PUBLIC  REMEDIES,  i.  f8 

PUBUC  RIGHTS,  i.  « 

PUBUC  WORKS, 

mandamus  lies  to  compel  a  corporate  company  to  reinstate  and  lay  down  a  rail- 
way which  bad  been  dedicated  to  the  public,  i.  803 
but  not  if  public  right  or  duty  be  doubtful,  i.  803, 791 
when  repair  of  a  public  bridge  enforced  by  mandamus,  i.  790,  791 
liability  of  commissioners  of  sewers  to  repair,  may  be  enforced  by,  i.  803 
but  not  where  damage  done  by  applicant's  neglect,  id. 
injunction  lies  to  compel  execution  of  powers  in  least  injurious  manner,  i,7S5 

PUFFERS, 

employment  of  one  bidder,  when  legal,  i.  830 ;  ii.  f  5  n 

when  more,  or  if  sale  professed  to  be  without  reserve,  fraudulent,  id, 

PUFFING  AT  AUCTIONS,  ii.  «5  n 

PUIS  DARREIN  CONHNUANCE, 

release  pleaded,  judge  at  nisi  prius  cannot  aw oid  it,  iii.  44,  7*18 

PUISNE  JUDGE, 

sitting  of,  in  Practice  Court,  iii.  14, 15 

PULSE, 

setting  fire  to,  i.  136 

PURCHASE.    See  Vendor  and  Purehater, 
title  acquired  by,  i.  279 
title  by,  distinguished  from  that  by  descent,  i.  372,  279 

PURCHASERS.     See  tides  Contract,    Injunction,    Specific  Performance,     Vendor 
and  Pwrchaser, 
should  not  employ  attorney  of  vendor,  i.  17,  465 
precaution  to  be  observed  by  purchasers,  i.  459  to  471,  298,  345 
injunctions  to  prevent  breach  of  contract,  i.  711  to  713 
to  prevent  cutting  trees,  f^.c,  before  payment  of  purchase  money,  i.  72G 
bill  for  specific  performance,  i.  822, 823.     See  hpecijic  Ptrformavce, 
consequence  of  his  taking  possession  before  conveyance,  i.  ^99,  038,  n.  (a),  (h) 

Sh2 
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PURCHASERS— (continu«<2.) 

coDsequoDce  of  hit  improperly  refusing  to  accept  possession  at  time  appointed, 

i.  299,  858,  n.  (e) 
volantary  conveyance  void  against,  i.  S3t 

who  is  not  a  purchaser  for  that  purpose,  id. 

PUTTING  IV  BAIL.    See  Bait, 
import  of  term,  iii.  S7S 
time  and  mode  of,  iii.  383 

QUAUFICATION, 

of  jurors,  necessity  for  inquiring  into,  iii.  795 

QUANTUM  MERUIT  COUNTS, 
abolished,  iii.  4b0, 476 

QUANTUM  VALEBANT  COUNTS, 
abolished,  iii.  450,  476 

QUARE  CLAUSAM  FREGIT, 

statement  of  abuttals  in  actions  for,  iii.  460,  470,  471 
pleas  to  actions  for,  iii.  728,  729 

QUARE  IMPEDIT,  i.  216  to  218,  398.    SeeAdvowson.  Church,    Beclory. 
when  such  remedy,  mandamus  refused,  i.  799 

QUAYS,  i.  197 

injuries  and  offences  in  or  1o,  i.  197, 198 

QUESTIONS, 

to  be  pot  to  client  and  answered  before  litigation ,  i.  436,  n.  (6) 
when  leading  ones  may  be  put,  iii.  893,  899 
disparaging  ones,  when,  iii.  899 

QUIA  TIMET, 

bilU  of  injunction  in  case  of,  i,  715 

QUIET  ENJOYMENT. 

covenants  for,  i.  341  to  345 

a  good  form  referred  to,  i.  343«  note  (o) 

what  form  should  be  in  a  lease,  i.  345 

QUIET  POSSESSION. 

after  recovery  at  law  or  decree  in  eqoity,  party  may  obtain  injunction  to  quiet 

him  in  possession,  i.  726 
in  other  cases,  id. 

QUIT  RENT,  i.  228 

ejectment  does  not  lie  for.  1.  1 66  n 

limitation  of  actions  for  twenty  years,  i.  760 

is  a  subject  of  tenure,  and  not  of  incumbrance,  id 

whether  action  of  debt  lies  for  arrear  of,  id, 

Stat.  lim.  21  Jac.  1,  c.  16,  did  not  estend  to,  i.  756 

but  now  otherwise,  i.  760.  769 

remedies  for  arrears,  i.  556 

unexpectedly  appearing  to  be  payable  out  of  an  estate  sold,  being  incidents  of 
tenure,  do  not  constitute  a  defect  of  title,  but  merely  afford  ground  for  claim  of 
compensation,  i.  840,  and  see  EsdaiUw,  Stephenson,  1  Sim.&Sta.  122 

QUI  TAM  ACTION. 

conclusion  of  declaration  in,  iii.  473 
staying  proceedings  in,  iii.  636 

QUO  WARRANTO, 

jurisdiction  of  King*s  Bench  b^,  ii.  367 

of  Exchequer  by,  ii.  395  ^ 

new  trial  where  verdict  against  evidence,  iv.  73 

QUOD  PERMHTAT  PROSTERNERE, 
writ,  use  of,  i.  695 

RABBITS,  i.  89,  186.  187.    I?ee  Animals.    Comment. 

in  a  warren,  &c.  protected  by  7  &  8  Geo.  4,  c.  29,  i.  612 
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RABBITS— (conii/iufd.) 

but  if  they  eacape  to  another  land,  owner  may  kill,  i.  6liS 

but  a  commoner  most  not  kill  them,  i.  652}  396 

if  common  injured  by  rabbits,  may  sue,  i.  396 

how  protected,  i.  89 

treipasses  in  porsoit  of,  1  &  2  W.  4,  c.  Sf ,  s.  SO 

RABBIT  WARREN,  i.  186.    See  AnimaU,    RabbU$. 

RACK  RENT,  L  f 28 

RAIL  ROADS,  WAGGON  ROADS,  &c.  i.  202 
shares  in,  i.  95 

RAPE, 

assailant  may  be  killed,  i.  39,  592 

how  punished,  i.  39 

what  constitates  crime  of,  id. 

what  not,  id* 

attempts,  how  punished,  id, 

abduction  of  females  and  female  children,  i.  40 

aiders  and  abettors,  how  punished,  i,  39,  n.  (9) 

RATE.    See  Poor  Bcto. 

when  agricultural  produce  cannot  be  distrained  for,  i.  94 

mandamus  will  not  be  issued  to  justices  to  make  a  rate  to  reimburse  two  iuhabi- 

tants  in  defence  of  indictment  for  not  repairing  a  bridge,  i.  803, 804 
nor  to  make  a  church  rate,  i.  804 
except  in  certain  cases  under  modem  acts,  id. 
nor  a  rate  to  reimburse  churchwardens,  id. 
when  the  making  of  a  parish  rate  will  not  be  decreed  in  equity,  i.  87 1 

REAL  ACTIONS,  i.273 

Statutes  of  Limitations  relating  to,  i.  746  to  760 

sixty  years'  possession  not  an  absolute  title,  i.  747,  n.  (a) 

abstract  of  enactments  in  3  %V  4  Wm.  4,  c.  27,  i.  736, 737 

how  far  abolithod  afteT3l8t  December,  a.  d.  1834,  by  3  Wm.  4,  c.  C'7,  s.  3d,  37, 

i.  736,  in  notes,  273 
Court  of  King's  Bench  has  no  ori^na/ jurisdiction  over,  iii.  316 
unless  at  the  suit  of  the  king,  id. 
jurisdiction  of  Common  Pleas  over,  ii.  382 
Exchequer  has  no  jurisdiction  over,  ii.  392 

REAL  PROPERTY, 

rights  to,  their  injuries  and  remedies  in  general,  i.  5  to  31 

in  particular,  i.  145  to  413 
distinction  between  real  property  and  personalty,  i.  145 
mixed  property  partaking  of  real  property  and  personalty,  i.  146 
personal  property  may  in  equity  be  converted  into,  and  vice  versa,  id. 
buildings,  &c.  must  answer  description  in  statute  at  time  of  injury,  i.  148 
all  realty  must  be  part  of,  or  annexed  to  same  permanently,  id. 
but  annexations  may  be  privileged  as  realty,  i.  149 

L  Rights  to,  in  particular. 

meaning  of  ten  general  terms,  as  tenements,  &c.  i.  151  to  163 
division  of  subject  under  seven  heads,  i.  147 
Firtt,  Several  kinds  of,  id, 

corporeal  or  incorporeal,  i.  150,  203 
thirty-nine  corporeal  enumerated,  i.  163  to  203 
thirteen  incorporeal  enumerated,  i.  S03  to  229 
Secondly,  Tenures,  freehold,  copyhold,  &c.  i.  229  to  238 
Thirdly,  Different  estates  or  degrees  of  interest  from  mere  possession 

and  fee  simple  down  to  tenancy  at  sufferance,  i.  238  to  264 
Fourthly,  Time  of  enjoyment,  as  in  possession,  remainder  or  reversion, 

i.  264  to  268 
Fifthly,  Number  of  owners,  as  parceners,  joint  tenants,  and  tenants  in 

common,  i.  268  to  272 
Sixthly,  Titles  or  modes  of  acquiring  an  interest  in  realty,  i.  272  to  365 
Seventhly,  Distinctions  between  legal  and  equitable  interests  in  person" 
alty  and  realty,  i.  365  to  373 

LL  Civil  injuries  and  remedies,  1.  373  to  406 
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REAL  PROPERTY— (cowtmiied.)  ' 

lU,  Criminal  injuries,  remedies,  and  punishmenU,  \.  400  to  413 
precaadons  lo  be  observed  by  vendors  of,  i.  463 

by  purchasers  of,  i.  465,  ante,  Purchaier, 
by  mortgagees,  i.  467 
equitable  mortgagee  of,  when  not  secure,  i.  46S 
when  party  may  himself  defend  without  aid  of  legal  assistance,  i.  &9f 
homicide,  when  justifiable  in  defence  of,  id, 
what  preventions  to  prevent  trespasses  may  be  placed  on,  i*  603 
injunctions  respecting,  i.  721  to  731 
operation  of  statutes  of  limitations  respecting,  i.  745  to  739 
bills  for  specific  performance  of  contracts  relating  to,  i.  860  to  863 

REASONABLE  CAUSE, 

judge's  certificate  to  deprive  acquitted  defendant  of  costs,  where  aclltm  brought 

wiih,  iv.  20 
form  thereof,  iv.  21 

REASONABLE  TIME, 
meaning  of  term,  iii.  112 
in  taking  advantage  of  irregulaiilies,  iii.  509 

REBUTTER,  iii.  746 

RECAPTION.     SeeTafem*. 

recaption,  when  purchaser  has  acquired  property,  lawful,  i.  125,  130,  131  ;  7 

Bar.  &  Cres.  «6  ;  9  Bar.  &c  Cres.  59,  60 
when  allowed,  i.  639 
when  not  allowed,  i.  132 

by  husband  of  a  wife,  when  illegally  deprived  of,  i.  639 
parent  of  child,  i.  63l>,  63,  70 
master  of  servant  or  apprentice,  id, 
in  cases  of  relatives,  i.  640 

of  personal  property,  when,  i.  641,  130,  131  ;  9  Bar.  &  Cres.  59,  60 
in  case  of  fraudulent  purchaser  or  in  stopping  in  transitu,  i.  644  to  646 
of  real  property,  when,  i.  646,  375 
imprudent  when  equitable  right  under  discussion  in  Equity,  i.  646 

RECEIVERS, 

punishment  of,  i.  132 

of  stolen  property  punishable  as  principal,  ii.  136. 

RECITALS, 

use  of,  in  contracts,  i.  113 

RECOGNIZANCE.    See  Hundred,  i.  581.    Justices  of  the  Peace, 
priority  of  payment  of,  by  executors,  i.  536  to  538 
to  prosecute  certiorari  with  effect,  &c.  ii.  225 
must  be  entered  into  with  two  sureties,  id, 
enactments  of  5  G.  2,  c.  19,  s.  2,  id. 
in  what  sum  sureties  to  be  bound,  id, 
to  prosecute  appeal  against  decision  of  justices,  in  cases  of  fradulent  removal  of 

goods,  ii.  246 
if  conviction  quashed,  entitled  to  have  recognisance  discharged,  ii.  226 
proceedings  on,  in  Exchequer,  ii.  396 
in  cases  of  newspapers,  ii.  398 

RECORD  AND  RECORDS, 
alienation  by,  i.  340 

right  of  acquitted  defendant  to  copy  of,  i.  49,  50 
peculiar  use  of,  in  contracts  for  debts,  &c.  i.  114 
priority  of,  in  payments  by  executors,  i.  536  to  538 
mandamus  relating  to,  i.  792,  n.  (/) 

RECORDING  JUDGMENT.     See  Final  Judgment. 
proceedings  on,  iv.  105 

RECORD  OF  NISI  PRIUS, 

formerly  forms  of,  various,  iii.  804 
one  general  form  now  prescribed,  id, 
form  of,  id, 
content!  of,  id. 
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RECORD  OP  NISI  PRIUS— (continue/i.) 
general  regulation  respectiDg,  iii.  805 
entry  of  luggestions  on,  id, 
of  marking  and  pasfling  record,  id. 
if  imperfect,  jadge  may  refuse  to  try  cause,  id, 
time  of  entry,  iii.  806 
withdrawing  same,  iii.  870,  871 

variance  between,  and  issue  when  ground  for  new  trial,  it.  67 
refused  where  fatal  variance  appears  in,  iv.  75 
new  trial  on  part  of  the  record,  when,  iv.  79,  81 

RECOVERY,  i,  341 .     See  Fines  and  Recoveries. 

RECTORY,  i.  163 

rights,  injuries,  remedies,  and  punishments,  i.  163, 164 
liability  for  waste,  i.  393.    See  Dilapid<uions, 

REDUCTION  OF  DAMAGES, 
motions  for,  iv,  27 
allowance  of  set-off  in,  id, 
or  other  deduction,  id, 

REENTRY, 

provisoes  of,  in  a  lease  considered,  i.  478 

on  real  property,  when  and  how  legal,  i.  375,  646,  647 

not  advisable  pending  suit  in  Equity  for  relief,  i.  646 

RE-EXAMINATION  OF  WITNESS.     See  Evidence,     Trial,     Witnesses, 

REFERENCE.     See  Arbitration,  Btference  to, 
when  proper, 

when  the  agreement  to  refer  will  not  be  enforced,  i.  851, 852 

in  cases  of  intricate  accounts,  ii.  75 

or  when  necessary  to  refer  to  long  documents,  id, 

or  to  make  or  explain  calculations,  id. 

between  neighbours  respecting  nuisances,  ancient  lightSi  &c.j  id, 

or  upon  title  to  land,  if  claim  small,  id, 

in  investigating  subjects  of  delicacy  amongst  relations,  id, 

unless  character  injured,  id, 
when  improper,  id. 

in  cases  of  calumny,  ii.  75 

ur  criminal  conversation,  il.  75,  76 

in  criminal  matters,  unless  by  consent  of  Court,  ii.  76 

in  other  cases,  id, 

caution  to  be  observed  in  terms  of  reference,  id, 
who  mav  refer,  ii.  77 

an  infant  or  married  woman  cannot,  id, 

one  of  several  partners  may,  but  not  to  bind  his  partners,  id. 

agents  in  general  must  have  express  power  to  do  so,  id, 

at  law,  counsel  or  attorney  may  bind  client  by  conseniing  to  refer  at  uisi 
prius,  id, 

in  equity,  solicitor  cannot,  nnless  by  express  aothority,  id. 

when  executors,  &c.  may,  id, 

should  guard  against  personal  liability,  ii.  78 

when  assignees  should  refer,  id, 
utility  of  reference,  to  find  focts  for  the  opinion  of  Court,  id, 

by  having  facts  concisely  stated  by  arbitrator,  id, 

parties  enabled  to  do  this  by  recent  acts,  id, 
distinctions  between  references  at  common  law  and  under  the  statutes,  ii.  79 

at  common  law,  may  be  verbal,  td. 

or  in  writing,  not  under  seal,  id, 

or  by  specialty,  td. 

or  by  rule  or  order  of  a  judge,  td. 

enactments  of  9  &  10  W.  3,  c.  15,  ii.  80 

of  3  &  4  W.  4,  c.  42,  8.  39,  40,  41,  ii.  82 
submission  to,  and  terms  thereof,  ii.  85 

care  in  framing  requisite,  id, 

should  stipulate  that  submission  be  made  a  rule  of  Court,  ii.  86 

should  be  made  in  writing,  id, 

when  by  agent  or  trustee  to  avoid  personal  liability,  ii.  87 
by  executors,  assignees,  &c.  id. 

of  limiting  power  of  arbitrator,  id. 
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REFERENCE— (con(i«M«d.) 

when  maj  be  amended,  ii.  89 

making  submission  a  rule  of  Coart,  ii.  9S 

when  may  be  mode,  id, 

enlargement  of  time,  ii.  96 

proceedings  before  arbitrator,  ii.  97 

enforcing  attendance  of  witnesses,  ii.  98 

examination  of  witnusses  and  evidence,  ii.  101 

mode  of  taking  the  evidence,  ii.  102 

when  agreement  to,  may  be  revoked,  id, 

provisions  in  agreement  to  refer  as  to  costs,  ii.  109, 110 

REFERENCE  TO  ARBITRATION,  ii.  lOf  a.    See  Arbitration, 

REFERENCE  TO  MASTER, 
in  Equity  of  the  title,  i.  863 
when  expedient,  iii.  56  to  38 
when  or  not  proper,  iii.  38 
duty  of  counsel  on  consenting,  id, 
to  compute,  when  proper,  iii.  681 
practice  as  to,  iii.  682 
showing  cause  against  rule  nisi  to  compute,  id, 

REFORM  ACTS, 
2  Will.  4,  c,  45 
c.  64 
other  acts,  see  Chitty  &  Hulme'd  Col.  Siat.  tit.  Parliament,  707  to  786 

REGISTER.    See  Ship. 
of  marriages,  i.  62 
of  births,  i.  62,  63 
of  deaths,  id, 
of  transfer  of  ship  essential,  i.  107 

REGISTERING  ARTICLES.     Sec  Attorney  and  Solicitor. 
when  to  be  made,  ii.  10  r,  il  m 
consequences  of  neglect,  id. 

REGISTRARS, 

appointment  of,  ii.  544 

of  Judicial  Committee  of  Privy  Council,  how  appointed,  ii.  .'>82 

REGISTRY, 

of  births,  &c.  i.  62,  6S ;  8  Bar.  &  Cres.  813 ;  1  Ph.  Ecc.  Ca.  old 
of  deeds  and  notice  thereof,  i.  305 

REGULAR  PROCEEDINGS, 
in  a  cause,  few  and  simple,  iii.  4 
not  onfrcquently  become  complex,  td. 

REGULARITY  OF  WRIT, 

affidavit  and  requisites  of,  iii.  262,  289  to  291 

REJECTION  OF  EVIDENCE, 

when  a  ground  for  new  trial,  iv.  45  to  48.     See  New  Trial. 

REJOINDER, 

requisites  of,  iii.  747 

forms  of,  iii.  747,  748.     See  Fortra. 

commencement  and  C(»nclusions  of,  t'd. 

1.  to  whole  cause  of  action,  iii.  747 

2.  to  part  of  cause  of  action,  iii  748 

3.  conclusion  to  the  country,  id. 

4.  conclusion,  with  a  veri6cation  to  whole  cause  of  action,  id. 

5.  the  like  as  to  part,  with  prayer  of  judgment,  id, 
want  of,  when  a  ground  for  a  new  trial,  iv.  68 

REJOINING  GRATIS,  iii.  708 

RELATION, 

meaning  of  term,  i.  109,  110;  1  Turner  &  Russ.  161 
defence  by,  when  justifiable,  i.  613  to  616 
compelling  maintenance  of,  how,  i.  802 


ALL  THE  SEVEN  FARTS.  473 

RELATIONSHIP. 

when  it  precludes  judj>c  from  actlii*!,  iii.  9,  10 

decision  of  the  Privy  Council  respecting,  iii.  10 

of  juror,  wiicu  ground  for  a  new  trial,  iv.  70.    See  New  Trial, 

RELATIVE  RIGHTS,  i.  63  to  83 
of  persons,  i.  3  to  32 

1.  husband  and  wife,  i.  53  to  61 

2.  parent  and  child,  i.  61  to  69 

3.  guardian  and  ward,  i.  69,  70 

4.  master  and  apprentice,  i.  70  to  72 

5.  roaster  and  servant,  i.  72 

1.  servants  in  husbandry,  id, 

2.  servants  in  trade,  i.  74 

3.  menial  or  domestic,  id, 

4.  clerks,  i.  80  to  83 

RELEASE, 

pleading  of,  at  nisi  prins,  iii.  44 

by  one  executor  against  co-executor,  iii.  129 

competency  of  witness  aiiected  by,  iii.  827,  842 

RELEASES,  i.  314,  327.    See  Lease  and  BeUase, 
deedsof,  i.  314,  315 
conveyance  by  lease  and  release,  i.  327,  328 

RELIEF, 

against  forfeitures,  bills  for,  ii.  417 

when  damages  small,  Court  of  Equity  will  not  interfere,  ii.  439 

RELIGION, 

objecting  to  witness's,  iii.  810 

RELIGION  OF  CHILD, 

when  trustees  of  child  differ  as  to.  Chancellor  will  direct  child  to  le  educated  as 
the  father,  i.  69 

REMAINDER  AND  REVERSION, 
in  personal  property, 

property  in,  i.  101,  102 

injuries  to  and  remedies,!.  137  to  139 

securing  interest  in,  b^  bill  in  Equity,  i.  139,  385  to  393,  726 
in  real  property,  estate  in,  i.  265  to  268 

civil  remedies  in  general,  i.  266 
waste  and  other  injuries  to,  in  particular,  i.  386  to  395 
estate  in  remainder  does  not  create  a  settlement,  i.  265,  note  (*) 
must  be  conveyed  by  deed,  i.  266,  note  (o^ ;  7  Bar.  &  Ores.  26 
injury  to  rights  in  remainder  or  reversion,  i.  385  to  393 
must  be  of  a  permanent  nature,  i.  266»  267 
larceny  and  injuries  to,  i.  138,  139 

REMAINDER  MAN  AND  REVERSIONER, 
waste  and  other  injuries  between,  L  386 

REMEDIES  WITHOUT  OR  WITH  LEGAL  ASSISTANCE.     See  Preventive 
Meaeures,    Specific  Jiejnedies,    Specific  Performance,  i.  15  to  31 
in  general  are  public  or  private,  i.  15 
are  of  three  descriptions,  i.  16 

I.  Preventive,  i.  16,  19,  20,  ch.  v.  to  viii. 

1.  by  party's  own  act,  i.  19 

2.  by  intervention  of  some  law  officer  or  process,  i.  21 

II.  Compensatory,  i.  16,  21  to  28 

1.  by  arbitration,  i.  21  ;  ii.  73  to  125 

of  compulsory  arbitration,  i.  21 

2.  by  summary  proceedings  before  justices,  i.  22  to  24  ',  ii.  126  to  250 

3.  by  formal  proceedings  m  superior  Courts,  i.  24 

4.  particular  remedies  under  statutes,  i.  24,  26 

5.  how  far  costs  to  be  considered,  i.  26 

III.  By  punishment,  i.  16, 28  to  31 

1.  summary,  i.  31 

2.  indictment  or  information,  id* 

when  private  remedy  by  compromising  a  public  prosecution,  i.  17 
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REMEDIES— (continue^.) 

the  occasion  for  and  introduction  of  summary  proceedings,  i.  17 

1.  for  injuries  to  the  person,  i.  32  to  83 

to  persona]  property,  i.  84  to  145 

to  real  property  in  general,  i.  145  to  413 

in  particular,  i.  373  to  413 

when  preferable  to  indict  than  sue,  i.  41 

2.  for  injuries  to  personalty,  L  130  to  145 

3.  for  injuries  to  realty, 

1.  corporeal,  i.  373 

ousters,  i.  374 

trespass,  i.  380,  382 

omissions,  not  repairing  fences,  i.  382 

nuisances,  i.  383 

waste  in  general,  i.  391 

2.  incorporeal  real  property,  i.  393 

to  ancient  lights,  i.  394 
to  pews,  id. 
to  common,  id, 
to  ways,  i.  397 
to  watercourses,  i.  398 

by  disturbance  of  patronage  in  an  advowson,  id. 
to  ri^hl  of  tithe,  id. 
Tint,  Preventive  remedies  by  partiei  themselves  without  legal  interference,  i.  686 
to  668 
I.  Of  preventive  and  other  remedies  without  legal  assistance,  i.  586 

wnen  a  party  cannot  adopt  a  preventive  remedy  and  alto  an  action,  i. 

587 
cautions  as  to  the  means  of  prevention,  id. 
II.  Of  defence,  resistance,  and  prevention  of  particular  injuries,  i.  689  to  612 

1.  defence  of  the  person  in  particular,  and  when  homicide  eicusable, 
1.689 

1.  against  felonies,  i.  689  to  591 

2.  against  misdemeanors,  i.  629,  530 

2.  defence  of  personal  property,  i.  597 

3.  defence  of  real  property,  i.  599 

what  preventions  may  be  placed  upon  land,  u  603 

III.  Defence  by  relation,  servant,  friend,  or  stranger,  i.  613  to  617 

interference  of  friends,  i.  614 

of  strangers,  i.  616 
in  cases  of  illegal  restraint  of  liberty,  id. 
defence  and  prevention  of  injury  to  relative  rights,  i*  617 

IV.  Of  apprehending  offenders  and  their  utensils,  t.  617  to  633.    See  fully 

App'ehemion, 

1.  by  private  individuals  without  warrant,  i.  618 

2.  by  constables,  i.  618,  619 

3.  under  warrants,  id, 

apprehending  under  the  metropolis  police  act,  i.  620 

general  vagrant  act,  i.  621 
the  act  against  larcenies  and  petty  takings, 

i.623 
malicious  injuries  to  property,  i.  624 
the  night  poaching  act,  1.  626 
the  game  act,  i.  627 

the  act  against  criminal  resistance,  and  for  pro- 
tection to  persons  apprehending,  tc/. 
when  parties  apprehending  offenders  are  protected,  i.  628 
preferable  to  obtain  a  warrant,  i.  630 
protection  of  persons  apprehendine  from  actions,  id. 
consideration  of  the  expediency  of  these  powers  of  apprehending, 

i.  631 
better  to  act  under  a  special  warrant,  id. 

of  the  necessi^  for  notifying  the  ground  or  reason  for  the  appre- 
hension, i.  632 
what  to  be  done  by  a  private  person  or  constable  tmroediatelj  after 
the  apprehension,  i.  633 
V.  Of  resistance  of  imprisonment,  and  when  an  escape,  rescue,  or  pound- 
breach is  lawful,  i.  633  to  639 
1.  by  party  himself,  i.  633 

bomidde,  when  justifiable,  id. 
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when  murder,  i.  633 

necessity  of  submittiDg  to  lawful  imprisonment  without  inquiring 

into  existence  of  debt,  ox  truth  of  charge,  i*  637 
imprudence  of  resistance,  i.  638 
VI.  Of  recaption  of  a  relative,  or  of  personal  or  real  propeily,  i*  639  to  647. 
See  Recaption, 

1.  recaption  of  the  person  of  a  relative,  i.  640 

2.  recaption  of  personal  property,  i.  641 

3.  recaption  of  real  property,  i.  646 

VII.  Of  the  removal  of  injuries  by  abatement,  &c.  i.  647  to  656 

1.  of  private  nuisances,  i.  647 

1.  nuisances  or  injuries  to  the  person,  id, 
2  &  3.  abatement,  &c.  of,  to  personal  or  real  property,  i.  648 
form  of  notice  on  removal,  &c.  of  nuisance,  i.  o51 
trees,  property  in,  and  cutting  same,  i.  6ft2 

2.  public  nuisances,  i.  653 

powers  given  by  various  acts  to  commistionem  to  remove  nui- 
sances, i.  654  to  656 

VII I.  Of  distresses  and  leixures,  i«  656  to  659 

1.  when  or  not  advisable  to  distrain  damage  feasant,  i.  656 

1.  who  may  distrain  damage  feasant,  id, 

2.  necessary  to  ascertain  whether  trespass  justifiable,  i.  667 

3.  cattle  must  be  taken  whilst  in  act  of  doing  damage,  id* 

4.  cannot  be  impounded  after  tender  of  amends,  i.  658 

5.  cattle  distrained  must  not  be  beaten  or  worked,  &c.  i.  659 

6.  of  notice  to  owner  of  distress  damsee  feasant,  id, 

2.  of  distresses  for  rent,  and  when  or  not  advisable  to  distrain,  i.  660 

1.  distress  can  only  be  made  where  subsisting  tenancy,  i.  661 
9(  there  must  be  a  tenancy  under  a  demise,  id, 

3.  tenancy  must  also  be  at  a  certain  fixed  rent,  id, 

4.  party  distraining  must  have  immediate  reversion,  id, ;  3  Bar.  & 

Aid.  629. 

5.  distress  must  be  made  upon  the  premises,  i.  662 

6.  what  things  may  be  taken  under  a  distress,  id, 

7.  where  things  distrained  may  be  impounded,  id, 

8.  notice  of  distress  must  be  given,  i.  663 

form  of  notice  of  distress,  id, 

of  growing  crops  being  distrained,  i.  664 
of  distress  for  arrears  of  rent-charge,  id, 

3.  distresses  and  seizures  for  other  claims,  id, 

as  rent  charge,  id, 
sewers'  rate,  id, 
poor  rate,  id, 
highway  rate,  id» 
heriot,  id, 
IX.  Of  obtaining  satisfaction  by  set-off,  i.  665,  666,    See  Set-off, 
X,  Of  setting  off  judgment  and  costs  against  each  other,  i.  667 
XI.  Of  remedies  by  retainers,  lien,  &c.  id.     See  Lien. 
of  the  right  of  lien  or  retainer  in  general,  i.  668 
Secondly,  Of  Preventive  Remedies  by  Legal  Authariiy,  i,  669  to  735.    See  Pre* 
ventive  Measure*, 
I.  Of  Uiese  preventions  in  general,  i.  669 
II.  Prevention  by  imprisoning  lunatic,  i.  670 

III.  by  presence  of  justice  or  peace  officer,  i.  672 

IV.  by  justice's  warrant,  i.  673 

V.  by  judge's  warrant  to  prevent  duel, !.  674 

VI.  by  security  for  peace,  &c.  i.  674  to  684.    See  Sureties,   Peace, 

VII.  by  imprisonment,  i.  684  to  695 

by  haoeas  corpus,  id*    See  Habeae  Corpus, 
by  summary  discharge,  i.  694 
VIII.  by  superior  Courts,  i.  695 

by  Courts  of  Law,  id, 
by  Courts  of  Equity,  i.  695  to  734 
by  injunction,  id.    See  Injunctions, 
IX.  Prevention  of  loss  in  other  cases,  i.  734,  735 
Protests  for  better  security,  i.  735 
Proceedings  against  fugitive  debtors,  id. 


' 
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REMOVAL, 

cases  respecting  ordeis  of,  from  sessions,  ii.  380 
jurisdiction  of  King's  Bench  over,  id, 

REMOVAL  AND  ABATEMENT.    See  Abatement.    Nuisance. 

1 .  Of  private  naisances,  647  to  653 

1.  To  the  person,  i.  647 

of  destroying  ft  libellous  pictuie,  id, 

2.  To  personal  property,  i.  648  to  653 

3.  To  real  property,  id, 

2.  Public  naisances,  i.  653  to  656 

REMUNERATION.    See  Attorney  and  Solicitor, 

stipulations  by  attorney,  &c.  out  of  usual  course,  illegal,  ii.  26 

RENl^  CHARGE,  i.  226 

several  points  relating  to,  i.  226,  227 

suggested  terms  and  powers  of  distress,  i.  227 

cannot  be  directly  on  ecclesiastical  preferment,  id. 

but  may  indirectly  by  warrant  of  attorney,  id. 

formerly  not  within  statute  of  limitations,  i.  228,  756,  764,  n.  (()>  778 

but  now  are,  i.  760,  769 

cannot  distrain  for,  upon  growing  crops,  &c.  i.  227 

cannot  distrain  for,  upon  tenant  in  possession  under  a  prior  demise,  id, ',  1  Rol. 
Abr.  669,  pi.  45 

not  an  incident  of  tenure,  and  therefore  if  the  same  unexpectedly  appear  as  an  in- 
cumbrance, purchaser  is  not  bound  to  complete,  Etdaile  VtAephenson,  1  Sim. 
&  Stu.  184.    See  diflerence.  Quit  Rent, 

RENTS, 

when  recoverable  by  distress,  i.  140, 141,  660  to  664.    See  Ditirets. 

in  general,  i.  225,  660  to  664 

out  of  what  issuing,  i.  225 

several  kinds  of,  i.  226  to  229 

remedies  for  double  rent  or  value,  i.  376, 377 

recent  limitation  of  actions  relating  to,  to  twenty  years,  i.  760,  769 

extrinsic  meanine  of  term,  i.  225,  226 

apportionment  o^  i.  226 

tender  of,  on  land,  4  Will.  4,  c.  22 

RENT,  CORN,  i.  223 

RENT,  FEE-FARM,  i.  228  . 

RENTS,  QUIT.    See  Quit  Rent, 
points,  respecting,  i.  228 
when  must  be  sued  for  within  twenty  years,  i.  760 

RENT,  RACK,  i.  228 

RENT  SECK,  i.  227 

RENT  SERVICE,  i.  226 

REPAIRING  FENCES, 
injuries  for  not,  i.  382 
notice  necessary  before  entry,  i.  649,  650 

REPAI RS.    See  Landlord  and  Tenant. 
express  covenant  for,  requisite,  i.  389 
extent  of,  required,  id. 

when  tenant  from  year  to  year  liable  for,  i.  262 
ancient  writs,  de  domo  reparanda,  i.  819 

de  reparatione  fadenda,  i.  820 

de  curia  claudenda,  id. 

REPETITION  of  precautionury  meaturet  suggested,  \,  510 

REPLEVIN, 

when  it  lies,  i.  131 

joint  tenants  and  tenants  in  common,  i.  269,  271 

the  entry  of  plaint  in,  may  be  compelled  by  mandamus,  i.  804 

is  the  best  specific  remedy  at  law  for  recovery  of  personalty,  i,  81 1,  812 
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lies  in  all  cases  of  illegal  distresses  or  lakings,  i.  811, 812 

Ktnble,  also  for  illegal  detention,  i.  811 
sheriflT  is  bound  to  grant  replevin  of  goods  distrained  for  poor-rate,  id, 
action  on  case  lies  against  him  for  refusing  replevy,  id, 
but  not  if  goods  taken  in  execution,  or  under  conviction.  Rex  v.  Birchell,  8  Mod. 

209  ;  Burn's  J.  Diitreu,  under  Warrant,  tl021  ;  Fenton  v.  Boyle,  2  New  R. 

399  ;  Bac  Ab.  Replevin,  O.  ;  Com.  Dig.  Action,  M. 
lies  if  distress  for  rate  be  given  for  commissioners  for  rates,  Attornev-General  v. 

Browne,  1  Swanst  301  ;   Pritchard  v.  Stepkem,  Willes,  673,  n.  (i)  ;  Wilson  v. 

Weller,  1  Brod.  &  B.  57  ;  Cortis  v.  EaU  Kent  Water  Works,  7  Bar.  &  Cress. 

333,  398  ;  Sewerf  Rale,  semble,  Pritchard  v.  Stevens,  6  T.  R.  522;  Papillon  v. 

Buckner,  Hard.  478 
does  not  lie  under  a  justice's  distress  warrant  for  a  penalty,  ii.  213 
right  of  counsel  to  begin  in  actions  of,  iii.  876.    See  Trial. 
form  of  judgment  in,  iv.  110 

REPLEVIN  BONDS, 

summary  jurisdiction  of  King's  Bench  over,  ii.  333 

of  Common  Fleas  over,  ii.  387 

REPLICATIONS, 

in  general,  iii.  741,  742 

recent  regulations  affecting  form  and  requisites  of,  iiu  742,  743 

to  be  inUtuled  of  day  when  pleaded,  iii.  743 

repetition  of  venue  unnecessary,  id, 

precludi  non  and  prayer  of  judgment  when  unnecessary,  id, 

protestations  abolished,  id, 

special  traverses  to  conclude  to  the  countiy,  id, 

prescribed  form  to  plea  of  payment  of  money  into  Court,  iii.  688,  743 

signature  of  counsel  when  necessary,  iii,  743 

must  be  delivered,  id, 
consequence  of  no  similiter  or  perfect  issue  joined,  id, 
forms  of  commencement  and  conclusions,  iii.  744 

1.  Commencement,  id, 

2.  Similiter,  id, 

3.  To  part  of  cause  of  action,  id, 

4.  Conclusion  to  the  country,  id. 
6.  Like,  with  a  verification,  id 

6.  Ditto,  to  part  with  prayer  of  judgment,  id, 
Reg.  Gen.  dispensing  with  rule  to  rejoin,  id. 
other  requisites  of  replications,  iii.  745 
of  compelling  plaintiff  to  reply,  id. 
or  submit  to  non  pros.  iii.  745,  746 

REPLY, 

advantage  of,  at  nisi  prius,  iii.  28,  872*    See  Trial. 

REPORTS, 

malicious  or  idle,  restrained,  i.  46 

REPRESENTATIVE  CHARACTER, 
general  regulation  as  to  suing  in,  iii.  467 

REPUTATION,  i.  43.    See  LibeU.    Slander. 

REQUEST.    See  Demand. 

when  necessary  in  general,  i.  497,  649,  650 
form  of,  to  take  away  goods  bought,  i.  496,  n.  (g) 

REQUEST,  LETTERS  OF,  ii.  497, 498.  See  Letters  of  Request.  EeclesiasticaljCourt, 

RESCINDING  CONTRACT, 

notice  of  intention  to  do  so,  i.  124 

RESCINDING  JUDGE'S  ORDER,  iii.  34 

RESCUE.    See  Resistance. 

when  or  not  lawful,  i.  633  to  639 

RESEALING  WRIT, 
when  allowed,  iii.  233 
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RESERVATIONS, 
effect  of,  i.  312 

RESERVING  A  POINT, 

praying  jadge  to  do  so,  iv.  18,  19 

RESIDENCE. 

statement  of  defendant's,  in  writ,  iii.  174 
consequences  of  mistake  in,  iii.  174  to  179 
in  continued  process,  iii.  179,  180 
of  plaintiff,  mode  of  ascertaining,  iii.  251 
of  defendants,  in  proceedings  by  distringas,  iii*  820 
staying  proceedings  until  residence  of  plaintiff  known j  iii.  636 
or  security  for  costs  given,  id, 

RESIDUE  OF  ASSETS, 

bow  to  be  disposed  of,  i.  554 

does  not  now  belong  to  executor,  1  Will.  4,  c.  40,  i.  515,  553 

when  action  is  not  sustainable  for,  i.  554 

RESISTANCE,  i.  586  to  669.     See  Defence.    Rteaption.     Be-entry. 
of  resistance  of  illegal  imprisonment  in  general,  i.  615,  616 
of  resistance,  escape,  rescue,  and  prison  breaking,  when  or  not  lawful,  i.  633, 634 
depends  on  want  of  jurisdiction,  or  defect  in  proceeding,  i.  633,  637 
does  not  depend  on  existence  of  debt,  or  innocence  of  charge,  i.  637 
homicide  in  resistance,  when  only  manslaughter,  i.  633,  ^4 
the  imprudence  of  resistance,  i.  638,  634 
but  detainer  by  a  third  person  may  be  legal,  id. 

RESISTING  RULE  NISI, 

notice  of  party's  intention  to  do  so  only  in  part,  iii,  587,  588 
propriety  of  giving  such  notice,  iii.  387, 588 

RESTITUTION, 

of  conjugal  rights,  proceedings  for,  ii.  487 

RESTORING  GOODS,  &c. 

staying  proceedings  on  account  of  goods,  &c.  being  delivered  up,  iii.  691 
formerly  not  allowed,  id, 
now  otnerwise,  iii.  691, 692 

RESWEARING  AFFIDAVIT, 
when  or  not  necessary,  iii.  549 

RETAINER  OF  ATTORNEYS,  &c.  ii.  1  to  20,  486 

reasons  why  an  admitted  legal  agent  should  be  retained,  ii.  1  to  4 

of  attorney  or  solicitor,  ii.  4 

rules  for  client's  selection  of  attorney,  ii.  17,  18 

propriety  of  requiring  a  written  retamer,  ii.  18 

lormerly  absolutely  requisite,  ii.  19 

but  not  so  now,  id, 

omission  to  take  one  censured,  id, 

and  would  create  prejudice  againt  attorney,  id* 

observations  of  Lord  Tenterden  on  this  subject,  id, 

should  be  given  for  the  client's  sake,  id, 

and  qualified  according  to  deliberate  intention  of  party,  id, 

necessary,  when  on  behalf  of  assignees  of  bankrupt,  ii.  20 

and  should  be  signed  by  all  of  them,  id, 

should  stipulate  for  attorney's  due  care  in  ascertaining  title,  id, 

with  engagement  to  make  satisfaction  upon  the  discovery  of  any  defect,  id. 

this  to  avoid  the  Statute  of  Limitations,  id. 

form  of  retainer  on  behalf  of  plaintiff,  t^. 

on  behalf  of  defendant,  id. 
duty  of  attorney  to  secure  authority  to  sue  or  defend,  from  proper  party,  ii.  47 
of  an  attorney,  iii.  114 

object  of  retaining,  id.    See  Attorney  and  Solicitor, 

formerly  practice  to  file,  id, 

should  be  explicit  and  in  writing,  iii.  115 

if  several  plaintiflb,  should  be  signed  by  all,  id, 

whether  general  or  qualified,  id, 

when  want  of,  will  not  vitiate  proceedings,  iii.  116 
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RETAINER  OF  ATTORNEYS— (confintwd.) 

effect  of  general  retainer  to  sue  or  defend,  iii.  116 
requisites  of,  in  Ecclesiastical  Court,  id.    See  Prodor^ 
no  precise  words  essential,  id. 
Qualification  of,  id, 
form  of,  id. 

no  retainer  fee  allowed,  iii.  117 
in  cases  of  warrants  of  attorney,  id, 
when  plaintiff  an  infant,  id, 
of  counsel,  iii.  432  ;  ii.  71,  322.     See  Counsel,  Retainer  of, 
when  expedient  to  retain,  iii.  132 ;  ii.  71,  322 
duty  of  attorney  in  this  respect,  iii.  132 
fee  to  be  given,  id, 
when  to  be  given,  iii.  133 
when  renewal  of,  requisite,  iii.  133, 134 
form  of,  iii.  134 
of  stifling  retainers,  id, 
of  Proctor.    See  Eeclesia$Hcal  Courts, 

RETAINING,  REMEDY  BY. 

by  executor  and  administrator,  when,  i.  534 

not  by  executor  de  son  tort,  id. 

for  legacy  no  preference,  i.  552 

of  this  mode  of  remedy  in  general,  i.  667,  668 

RETAKING.    See  Recaption. 

RETURN  TO  PROCESS, 

how  enforced  in  vacation,  iii.  20,  46,  61,  64 

by  whom  to  be  made,  iii.  245 

forms  of  return,  iii.  248,  249.    See  Form, 

enforcing  return  to,  iii.  246 

rule  to  return  writ,  how  obtained,  iii.  247 

to  writ  of  distringas  must  be  in  term,  iii.  310 

if  on  dies  non,  void,  iii.  310,  311 

RETURN  OF  SUMMONS, 
before  what  judge,  iii.  556 
may  be  before  either  of  judges  having  concurrent  jurisdiction,  id. 

REVENUE,  COURT  OF,  ii.  398.    See  Exchequer,  Court  of. 

REVENUE  LAWS, 

certificate  for  costs  in  actions  against,  iv.  24 

REVENUE  OFFICERS, 

jurisdiction  of  Court  of  Exchequer  over,  ii.  324 

REVERSION, 

personal  property  in,  i.  101,  102 

real  pro()erty  indeed  essential  to  convey  interest,  i.  266,  n  (o),  7  Bar.  k  Cress*  26 

interest  in  personalty,  i.  266 

interest  in  real  property,  i.  265  to  268 

civil  injuries  to  same,  i.  266  to  268,  385  to  395 

roust  be  an  actual  injury,  id. ;  1  B.  &  Adol.  391  ;  4  B.  &  Adol.  72 

waste  in  particular,  i.  385  to  395 
criminal  injuries  to,  i.  268,  400  to  413 
necessity  for,  to  support  distress  for  rent,  i.  661  ;  8  B.  &  Adol.  629 

REVERSIONER, 

notice  of  claim  by,  i.  102  ;  7  Bar.  &  Cress.  26 

his  right  of  action,  i.  102 ;  7  Bing.  760 

notice  by,  of  bis  interest  in  goods  seised  by  sheriff,  when  necessary,  i.  568 

REVIEW.  COURT  OF, 

1'urisdiction  of,  ii.  542 
low  constituted,  id. 
four  judges  of,  at  first  appointed,  id, 

now  only  three,  id. 
have  same  jurisdiction  as  Chancellor  formerly  had  in  bankruptcy,  ii,  543 
course  of  proceeding  in,  id, 
decision  of,  final,  i£ 
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REVIEW,  COURT  OF -^(continued.) 

except  on  appeal  to  Chaocellor  or  House  of  Lords,  ii.  543 
may  direct  an  issue,  ii.  544 
costs  in  discretion  of  Court,  id. 
Sub-division  Courts  of,  id, 
oaths  of  judges,  id. 
appointment  of  registrars,  id. 
admission  of  attornies  in,  id. 
power  to  make  rules  and  orders,  ii.  545 
issuing  of  fiat,  id. 

appointment  of  London  commissioner,  ii.  546 
commissioners'  oaths,  id. 
adjudging  party  a  bankrupt,  id. 
proceedings  when  bankruptcy  disputed,  ii.  547 
appointment  of  official  assignees,  id, 

how  balloted  for,  ii.  548 
proof  of  debts,  id, 

trial  by  jury  of  existence  of  a  debt,  ii.  649 
appeal  to,  from  Sub  division  Court,  id. 

thence  to  Chancellor,  id. 
appeal  to  the  House  of  Lords,  ii.  550 
rules  and  orders  by,  ii.  551  to  555 

REVIVING  RULES, 

practice  as  to,  iii.  686,  687 

REVOCATION, 

of  a  will,  requisites  of,  i.  352,  363 
decisions  upon,  i.  368 

REVOCATION  OF  POWER   OF  ARBITRATOR,  ii.  102.     Sec  Arhitraiiim, 
reference  to, 

REWARD, 

advertisement  of,  i.  446  to  449 

form  of,  id. 

caution  to  pre? ent  double  liability,  id, 

caution  in  advertising  of,  i.  455,  note  (m),  448,  454 

RIGHT, 

denial  of,  in  party  suing,  must  be  pleaded  specially,  iii.  723 
new  trial  in  actions  to  try,  though  verdict  under  20/.,  iv.  73 

RIGHTS, 

necessity  for  ascertaining  the  nature  of,  i.  1 

defined  public  or  private,  i.  2 

in  general  of  persons,  i.  3 

to  personal  property,  i.  4 

what  annexations  not  personalty,  id. 

to  real  property,  i.  5 

are  temporal,  legal  or  equitable,  ecclesiastical  or  spiritual,  or  cognizable  only  in 
Prize  Court,  i.  6 

importance  of  distinctions,  i.  7,  8 

when  are  only  equitable,  i.  322  to  325 

distinctions  between  legal  and  equitable  as  to  personalty  and  realty,  i.  7,  8,  322 
to  325,  366  to  373 

statutes  giving  particular  rights,  i.  24 

means  to  give  a  legal  right,  i.  26»  1  Sim.  R.  499 

injuries  to,  in  general,  i.  8  to  16 

remedies  for,  in  general,  i.  16  to  31 

rights  of  persons  absolute  and  relative  in  particular,  i.  32  to  83 

to  personal  property,  corporeal  and  incorporeal  in  particular,  i.  86  to  146 
to  real  property,  corporeal  and  incorporeal,  i.  145  to  412 

RIGHT  OF  COMMON, 

new  rales  respecting  pleas  of,  iii.  728  to  729 

RIGHT  OF  WAY, 

enjoyment  of,  during  tenancy  for  life,  docs  not  create  a  prescriptive  right,  i.  214 

new  rules  respecting  pleas  of,  iii.  728,  729 
RIOT, 

duty  of  justice  to  suppress,  i.  672 
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RIVERS. 

notice  to  be  given  of  a  vessel  sunk,  i.  456,  603  to  605 

ID  general,  i.  189  to  193 

rights  to  appropriate  water  qaaltfied.  i.  191,  192 

injuries  to,  i.  192 

navigable  rivers,  i.  197, 198 

when  bal walks,  banks,  groynes,  &c.  may  be  erected  in,  i.  610 

injaries  and  offences  in  or  to,  i.  192,  198,  412 

ROBBERY, 
what,  i.  132 
punishable  capitally,  id. 

ROGUE  AND  VAGABOND, 

who  such,  under  vagrant  act,  and  may  be  apprehended,  i.  621  to  623 

ROLLS,  MASTER  OF,  ii.  443.    See  Master  of  the  Rolls, 

ROOKERY, 

in  general,  i.  189 

not  protected,  i.  89, 189 

ROOKS,  i.  89, 189 

person  may  legally  shoot  same  on  his  own  land,  i.  611 
or  so  near  a  rookery  as  to  disturb  their  building  there,  id. 

ROYAL  FAMILY, 

privilege  of,  from  arrest,  iii.  329 

ROYALTY, 

defined,  i.  206, 221,  222 

RULE  ABSOLUTE.    See  RuU  Nisi. 

when  absolute  in  the  first  instance,  iii.  576 

costs  when  allowed,  if  absolute  in  first  instance,  iii.  577 

of  showing  cause  in  the  first  instance,  iii.  589 

of  obtaining  office  copies  of  rule  nisi  and  affidavits  before  showing  cause,  id. 

swearing  affidavits  in  opposition,  iii.  590 

showing  same  to  counsel,  id. 
delivery  of  brief  to  move  rule  absolute,  id* 
when  or  at  what  time  should  be  moved,  iii.  592 
of  making  rule  nisi  absolute,  iii.  596 
interlocutory  costs  of,  iii.  597.    See  Interbeutory  Costs. 
terms  of  rule  absolute,  iii.  601 
notice  of,  and  appointment  to  tax,  iii.  602 

RULES  AND  ORDERS, 

power  of  Court  of  Review  to  make,  ii.  645,  551 

RULE  NISI.    See  Irregularities.    Motions.    Affidavits. 
swearing  affidavit  in  support  of,  iii  546,  550 
filing  same,  iii.  547 

motions  for,  iii.  570  to  574.    See  Motiant. 

notices  for,  when  or  not  necessary,  iii.  531  to  533,  570.    See  Notice  of  Motion, 
conduct  of  counsel  on  moving  for,  iii.  575 
when  absolute  or  only  nisi,  iii.  576 
when  costs  allowed  on,  iii.  577 
forms  and  requisites  of  rule  nisi,  iii.  578 
statement  in,  of  time  of  showing  cause,  iii.  579 
drawing  same  up  on  "  reading  documents,  ^e.'*  id. 
for  irregularity,  precise  objection  to  be  stated,  id. 
all  objections  to  oe  stated  at  once,  iii.  560 

cannot  be  moved  for  successively,  iii.  561 
but  not  too  much  asked  for  or  prayed,  iii.  580, 581 
statement  in,  "  to  whom  payment  to  bis  made"  id, 

or  "  deed,  ifc.  delivered  up,  ifc."  id, 
when  it  should  pray  costs,  iii.  682 
when  it  should  pray  an  immediate  stay  of  proceedings,  id. 
amendment  of,  whrn  or  not  allowed,  iii.  547,  583 
when  fresh  rule  permitted,  iiL  583 
service  of  copy  of  rule  nisi,  id. 

service  on  Sunday  bad,  iii.  105 
VOL.  IV.  2  I 
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RULE  NISI— (continwd.) 

form  of  affidavit  of  such  servicei  iii,  583 

time  of  service,  iii.  110 

when  need  not  be  personal,  iii.  584 

when  it  must  be  personal,  iii.  585 
of  enlarging  and  revising  rules,  iii.  99,  586 

of  giving  notice  by  party  against  whom  rule  obtained  of  intention  not  to  leaiat 
same,  iii.  587 

or  resist  only  in  part,  iii.  587,  588 
what  party  to  show  cause  agaiust,  iii.  588 
of  showing  cause  against,  in  first  instance,  iii.  589 
no  necessity  to  obtain  office  copy  of  rule  nisi,  before  showing  ewue,  id* 
or  office  copies  of  affidavits,  id, 
swearing  affidavits  in  opposition  to,  id. 

showing  same  to  counsel,  iii.  589,  590 
delivery  of  brief  to  move  rule  nisi  absolute,  iii.  590 

requisites  of  such  brief,  iii.  590,  591 

should  be  delivered  as  early  as  possible,  iii.  591 
brief  to  oppose  rule,  id, 

when,  or  at  what  time  should  be  moved  absolute,  iii.  592 
conduct  of  counsel  on  each  side  in  supporting  or  opposing  rule,  id, 
of  discharging  rule  nisi,  iii.  593,  596 

professional  conduct  of  barristers  in  disposing  of  roles,  lit.  594 
arguments  upon  affidavits,  &c.  in  support  of,  id, 
supplementary  affidavits,  when  allowed,  iii.  36,  37 
formal  objections,  when  to  be  taken,  iii.  595 
deciding  on  conflicting  affidavits,  iii.  596 
amending  rule,  when,  id. 
of  turning  a  rule  into  a  special  case,  iii.  597 
of  making  rule  absolute,  iii.  596,  597 
interlocutory  costs  of,  iii.  597  to  600 
when  the  Court  will  impose  terms,  iii.  601 
terms  of  rule  absolute,  id. 
notice  of,  and  appointment  to  tax,  iii.  602.    See  Interlocutory  Cotts, 

master's  allocatur  of  costs,  id, 

enforcing  payment  of,  by  attachment,  iii.  603 
care  essential  in  served  copies  of  rule  nisi,  id, 
form  of,  to  change  venue,  iii.  654,  655.    See  Venue,-. 
to  compute,  iii.  682 
granted  in  Practice  Court,  iii.  3 
hearing  of,  at  chambers,  when  allowed,  iii.  27,  28 
deviations  from^  when  may  be  amended,  iii.  51,  52 

RULE  FOR  JUDGMENT, 
now  abolished,  iv.  102 

RULES  OF  COURT, 

practice,  how  settled  by,  iii.  52 

making  of,  in  discretion  of  Court,  id, 

decision  of  House  of  Lords  respecting,  id, 

impropriety  of,  cannot  be  discussed  in  superior  Courts  id, 

power  of  lord  chancellor  to  make,  id* 

may  commit  solicitor  for  disobeying,  id, 

no  action  lies  for  commitment,  iii.  53 

introduction  of,  regulating  practice  of  all  the  CourtSi  id, 

how  proved,  1  Ncv.  &  Perry,  829 

unless  altered,  govern  present  practice,  iii.  53 

amendment  of  deviations  from,  allowed,  iii.  54 

are  construed  less  rigidly  than  statutory  regulations,  id, :  but  see  1  Nev*  &  Peny, 

242 
costs  of  amendment  under,  id, 
inconveniences  resulting  from  number  of,  iiL  56 
partiality  of  judges  for  those  of  own  Court,  iii.  57 
are  now  similar  in  all  the  Courts,  id, 
number  of  requisites,  on  making,  id. 
promulgation  of,  under  1  W.  4,  c.  70,  id. 

of  Tnn.  term,  1831 .  .iii.  58 

of  Hil.  term,  1832,  id, 

of  Easter  term,  1832 .  .iii.  59 
under2W.4,  c.39..iii.60 
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RULES  OF  COURT-.(«mtmti«d.) 

ofMich.  term,  1832.. iii.  61 
ofHil.  term,  1833.. iii.  62 
ofTrin.  term,  IS33,  id, 
of  Hil.  term,  1834.  .in.  65i,  63 
distinction,  when  imperative  or  directory,  iii.  72 

RULE  TO  COMPUTE, 

when,  may  be  obtained,  iii.  681 
showing  cause  against  same,  iii.  682, 683 

RULE  TO  DECLARE.    See  Declaration. 

RULE  TO  PLEAD, 

when  necessary,  iii.  502 

Reg.  Gen.  Hil.  term,  4  W.  4,  r.  42,  respecting,  id, 

entry  of,  iii.  503 

time  of  entering,  .id, 

must  not  be  beK>re  notice  to  plead,  id. 

or  before  notice  of  declaration,  iii.  504 

mode  of  ruling  to  plead,  id, 

form  of  precipe  for,  id, 

form  of  entry  of,  id. 

inutility  of  this  proceeding,  id, 

Sunday,  when  included  in,  iii.  105 

SACRILEGE, 

defined,  and  punishment,  u  132, 144 

SAILOR, 

rights  and  duties  of,  i.  73,  74 
claim  for  wages,  i.  21 

correction  of,  i.  22,  71,  73.    See  general  role,  1  Hagg.  Rep.  272,  384,  395 ;  1 
Cromp.  &  J.  291  ©8       r        »        »         » 

indictable  misdemeanor  to  leave  him  abroad,  i.  49,  n.  (e) 
leaving  abroad,  id, 

SALES,  i.  125,  292,  296.     See  Vendor  and  Purchaser,     Contract. 
when  a  fixed  price  is  essential,  i.  828  to  831 
prevented  bv  injunction,  i.  715 

when  an  order  for  sale  of  a  perishable  commodity  may  be  obtained,  i,  870,  871 
if  obtained  by  fraud  may  retake,  L  645 

SALVAGE, 

claim  for  arbitration  under  1  &  2  Geo.  4,  c.  75.  .i.  21 ;  but  see  ii.  125, 126 

suits  and  proceedings  for,  ii.  528 

jurisdiction  of  Court  of  Admiralty  in  cases  of,  id, 

warrant  to  arrest  ship  for,  ii,  535 

SALVAGE  ACTS, 

claims  under,  referred  to  arbitration,  ii.  74, 125 
but  not  to  preclude  parties  from  suing,  ii.  125 

SATISFACTION, 

entry  of,  after  final  judgment,  iv.  119 
form  of  entry  of,  id. 

SAVING  BANK  ACT, 

arbitration  under,  compulsory,  ii.  74,  83, 125 

parties  precluded  from  suing,  in  cases  within  its  enactments,  it.  126 

SAVING  A  POINT, 

requesting  judge  to  do  so  at  trial,  iv.  18,  19 

SCANDALOUS  MATTER, 

striking  same  out  of  declaratioD,  iii.  638 

SCIRE  FACIAS, 

limitation  of  scire  facias  on  recognizance,  i.  736,  737,  in  note 
no  limitation  of  proceeding  on  judgment,  id. 
uniformity  of  process  act  does  not  extend  to,  iii.  100 
irregularity  in,  when  waived,  iii,  522 

2i? 
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SCOTLAND,  COURTS  OF, 

appeal  from,  to  House  of  Lords,  ii.  695 

SEA  BANKS  AND  WALLS,  i.  199,  200 

when  may  be  defended  by  groynes,  &c.  i.  610 

SEA  BATTERY, 

suit  for,  in  Admiralty,  ii.  512 
warrant  to  arrest  roaster  for,  ii.  535 

SEAL  OF  COURT. 

gives  authenticity  to  process,  iii.  4 
nigh  crime  to  forge,  id, 

SEAL, 

articles  of  clerkship  need  not  be  under  seal,  ii.  5  h 
though  usually  so,  id, 

SEAL  OFFICE, 

hours  of  attendance  of,  iii.  106 

SEALED  INSTRUMENT, 

not  varied  by  one  unsealed,  i.  1 14 

SEALING  BILL  OF  EXCEPTIONS.     See  Bill  of  Exceptions,  vol.  iv.  part  vii, 
p.  1  to  16 

SEALING  OF  WRIT, 
by  what  officer,  iii.  224 
rules  respecting,  id. 

practice  of,  di&rs  in  K.  B.  and  Eich.  iii.  224, 225 
fee  for  sealing,  iii.  225 

SEA  MARKS,  i.  200 

making  false  lights  or  signals  to  bring  ships  into  danger,  how  punished,  i.  136 

SEAMAN.    See  Sailor.' 
battery  of,  i.  22,  71 

course  to  pursue  when  disobedient,  i.  73 
employment  of,  must  be  in  writing,  i.  73, 74 
recent  enactments  respecting,  i.  74 
wills  of,  id, 
correction  of,  id, 
leaving  abroad,  id, 
rights  and  duties  of,  i.  73,  74 

SEAMEN'S  WAGES, 

claims  for,  referred  to  arbitration,  ii.  74, 125 
jurisdiction  of  Courts  of  Admiralty  in  suits  for,  ii.  520 
arrest  of  ship  for,  ii.  520  to  526 

forms  respectine,  ii.  533.    See  Forms, 
summary  remedy  before  justices,  ii.  526 

SEARCH  WARRANT.    See  Warrant,    Juttiess  of  ths  Peace, 
when  justice  may  issue,  ii.  136,  179 
if  illegal  in  form,  justice  liable  to  action  of  trespass,  ii.  180 
modern  enactments  respecting,  id, 
may  now  be  issued  on  oath  of  credible  witness,  and  proof  of  reasonable  cause  to 

suspect,  id, 
how  to  proceed  under,  id, 

should  m  general  only  authorize  search  in  day  time,  id, 
caution  to  be  observea  before  issuing  it,  iL  180, 181 

SEAS, 

assault  and  batteiy  of  sailor  on,  i.  22,  71 

what  place  not  to  be  deemed  beyond  the  seas,  i.  736  fr,  in  note,  769 
statute  of  limitations  as  to  real  property,  3  &  4  Wm.  4,  c.  27,  s.  19,  id, 
as  to  personal  property,  3  &  4  Wm.  4,  c.42,  s.  3  to  7,  i.  769 
general  exceptions,  i.  761  to  767,  769 

SECONDARY, 

of  Superior  Courts,  service  of  articled  clerk  to,  sufficient,  ii.  5/ 

SECONDARY  EVIDENCE.    See  Evidence. 
when  allowed,  iii.  810 
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SECOND  ACTION, 

commeocement  of,  after  |>lea  in  abalement,  iii.  459,  467 
staying  proceedings  in,  iii.  632 

SECOND  ARREST, 

when  or  not  permitted,  iii.  331,  356 

SECOND  COUNTS.    See  Declaration. 

Reg.  Gen.  Hil.  term,  4  W.  4,  reg.  5,  affecting,  iii.  445 

when  or  not  to  be  allowecf,  iii.  4&,  461 

illustrative  instances,  iii.  455,  456 

obtaining  order  for  striking  out,  iii.  458 

consequences  of  retaining,  id, 

origin  of,  iii.  475 

propriety  of  introducing,  considered,  iii.  480,  481 

liability  of  plaintiff,  on  failing  to  establish  same,  iii.  458 

rules  respecting,  how  far  imperative  on  a  judge,  iii.  486,  638 

of  strikbg  out  superfluous  counts,  iii.  638 

to  whom  and  how  to  apply,  id, 

must  be  to  a  judge  at  cnambers,  iii.  639 

time  of  application,  id. 

may  be  after  order  for  time  to  plead*  id. 

should  be  before  pleading,  id. 

mode  of  applying,  iii.  4&,  640 

form  of  summons,  iii.  640 

form  of  order  thereon,  id. 

bill  of  costs  relating  to  same,  id, 

when  application  proper,  iii.  641 

when  not,  iii.  641,  642 

costs  of  application  how  allowed,  iii.  476,  597 

Jiroceedings  on  obtaining  summons,  iii.  642 
ucing  length  of  pleadings  by  consent,  id, 

SECOND  MOTION, 

when  permitted  on  same  ground,  iii.  574 

SECRETS, 

disclosure  of,  prevented  by  injunction,  i.  714 

SECURITIES,  i.  97 

bill  and  injunctions  to  deliver  up,  i.  706,  709,  710 
bills  to  compel  execution  and  delivery  of,  i.  859,  710,  71 1 
for  money,  i.  97 

what  passes  under  that  name,  and  when  not  a  mortgage  in  fee,  9  Bar.  &  Cres. 
267 

SECURITIES  FOR  CLIENT.    See  Attorney  and  Solicitor. 
attorney's,  &c.  duty  to  obtain,  ii.  25 
when  arrangement  beneficial  to  client,  he  should  instantly  obtain  written  agree* 

ment,  id. 
lest  party  fly  from  engagement,  id. 

SECURITIES  OF  PEACE.    See  Sureties  rf  Peace. 

mandamus  will  be  issued  to  justices  to  compel  them  to  take  securities  where  party 

resides  at  a  distance,  i.  804 
but  it  is  said  will  not  interfere  with  their  local  original  jurisdiction,  id. 

SECURITIES  FOR  MONEY, 

in  a  devise  will  not  pass  a  mortgage  security,  ii  97  ;  9  Bar.  &  Cres.  267 

SECURITY, 

when  lecal  one  may  be  demanded  in  lieu  of  defective  one,  ii.  55 

essential  to  know  if  suflicient,  id. 

and  properly  stamped,  id, 

when  bill  necessary  to  enforce  delivery  of,  id. 

remedy  at  law  for  not  giving,  id. 

of  demand  of,  before  proceeding,  id. 

of  requiring  security,  and  defendant's  offer  of  same,  ii.  59 

attorney  bound  to  communicate  offer  to  his  client,  id, 

SECURITY  FOR  COSTS.    See  Coeti. 
staying  proceediDgi  until  given,  iii.  633 

when  plaiotiff  peimanentl^  abroad,  iii.  633,  634 
when  plaintiff  msolvent,  iii.  635 
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SECURITY  FOR  COSTS--(con«iniwd.) 
time  of  application,  iii.  634 
general  regulation  respecting,  id, 
course  of  proceedings  to  obtain,  iii.  635 
notice  of  intended  motion,  id. 

when  not  in  a  qui  tarn  action,  on  ground  of  plaintiff's  poverty,  iii.  636 
in  actions  of  ejectment  when,  id, 
until  residence  of  plaintiff  known,  id. 
when  to  be  ordered  in  Ecclesiastical  Courts,  it.  128 ;  ii.  485 

SEDUCE, 

conspiracy  to,  indictable,  u  62 

SEDUCTION, 

new  tiial  in  actions  for,  where  damages  ezcessiTe,  if.  64,  65 

SEIZURES, 

exclusive  jurisdiction  of  Exchequer  in  cases  of,  ii.  401 

SENSE. 

mistake  not  altering,  when  material,  iii.  231,  304 
instances,  iii.  231 ,  232, 304 

SENTENCE, 

in  Ecclesiastical  Court,  ii.  483 

SEPARATION, 

deeds  of,  when  illegal,  i.  13,  58 

but  held  in  K.  B.  that  unless  prospective  they  may  be  vtlid,  Wilton  v.  Musheti 
3  Bar.  &  Adol.  743,  $ed  quare  i.  58,  59 

SEPARATE  SPEECHES, 

of  counsel  when  allowed,  iii.  907.    See  Trial, 

SEQUESTRATORS, 

liability  of,  for  waste,  ii.  457 

SERJEANTS, 

when  privileged  from  arrest,  iii.  330 

SERJEANTS-AT-LAW, 

exclusive  privilege  of,  how  far  abolished,  ii.  385 

SERJEANTS'  INN  HALL, 

formerly  it  was  the  practice  of  judges  to  sit  there,  iii.  8 

SERVANT,  i.  72  to  83.    See  Matter  and  Servant, 
notice  of  determination  of  his  authority,  i.  443 
notice  of  his  having  left  his  work,  and  not  to  harbour  him,  i.  449 
demand  of  restoration  of,  i.  564 
form  of  demand,  i.  565 
defence  by,  when  justifiable,  i.  613  to  616 
recaption  of,  by  master,  when  illegally  deprived  of,  i.  639 
threats  to,  how  punished,  i.  39 

SERVANTS  IN  HUSBANDRY,  i.  72 
threats  to,  how  punished,  i.  39 

SERVANTS  IN  TRADES,  i.  74 
threats  t0|  how  punished,  i.  39 

SERVICE  OF  ARTICLED  CLERK.     See  Attorney  and  Solicitor.    CUrhthip, 
ArticUt  of.     Articled  CUrkt, 
affidavit  of  regular  service  necessary,  ii.  5  ^,  11/ 
must  be  a  service  altogether  of  five  years,  ii.  5/,  5  h 
but  need  not  absolutely  be  cotitinuous,  ii.  5/ 
must  be  to  a  bondjide  practising  attorney,  6cc.  id, 
and  practising  on  his  own  account,  id, 
and  not  serving  as  clerk  or  writer  to  another  attorney,  id, 
neglect  of  master  to  take  out  certificate  will  not  invalidate  service  of  clerk,  id^ 
may  be  to  a  prothonotary  or  secondary  of  Superior  Courts,  id* 
or  to  the  Master  of  the  Crown  Office,  id, 
exceptions  as  to  time  of  service,  ii.  6  A,  8  6 
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SERVICE  OF  ARTICLED  CLERK— (wMtinu^d.) 

as  where  proposed  clerk  has  takeo  the  degree  of  bachelor  of  arts  or  law,  then  ser- 
vice of  three  years  will  suffice,  ii.  5,5h,Sb 
enactmeDts  of  1  &  2  O.  4,  c.  48,  s.  2,  ii.  8  b 
what  service  and  affidavit  of  service  essential,  ii.  10  to  12 

SERVICE  OF  PROCESS.    See  Mesfu  Process.    Summons. 
form  of  indorsement  of  time  of,  iii.  258,  271 
where  several  arrested  and  one  served,  iii.  259 
must  be  personal,  iii.  260, 263 
of  what  copy,  iii.  260 
by  whom,  lii.  262 
on  whom,  iii.  263 
time  of,  iii.  264 
place  of,  iii.  265 
mode  of,  iii.  266  to  271 
of  disputed  service,  iii.  272 
time  of  objecting  to,  iii,  517,  518 

SERVICE  OF  RULES, 

time  of  service,  iii.  100,  561  to  564 
general  regulations  respecting,  iii.  583 
when  neea  not  be  personal,  iii.  584 
when  must  be  personal,  iii.  585 

SERVICE  OF  WRIT.    See  MesM  Process. 
preparing  to  serve  or  execute,  iii.  238, 239 
service  of  in  general,  iii.  239 
time  of  service,  iii.  143,  241 
place  of  service,  iii.  241 
mode  of  service,  iii.  144,  242 
why  to  be  personal,  iii.  144 
indorsement  of  time  of  service,  iii.  244 
forms  of  indorsement,  id. 
affidavit  of  service,  iii.  245 

SERVICE  OF  SUMMONS,  iii.  561.    See  Summons. 
affidavit  of  service  of,  iii.  561 
time  of  service,  id, 
place  of  service,  iii.  265 
time  of  day  of  serving,  iii.  564 

SERVICEABLE  PROCESS, 

enactment  of  2  W.  4,  c.  39,  respecting,  iii.  150 

mode  of  appearance  to,  id, 

how  enforced,  id. 

when  plaintiff  may  abandon  and  issue  bailable,  iii.  254 

declanng  de  bene  esse  on,  impliedly  abolished,  iii.  436 

filing  or  delivering  declaration  on,  iii.  438.    See  Declaration.] 

SESSIONS, 

mandamus  lies  to  justices  at  sessions  to  receive  and  determine  an  appeal  at  sub- 
sequent sessions,  i.  804 
or  to  receive  an  appeal  during  the  next  sessions,  id. 
or  to  adjourn  an  appeal,  id. 
or  to  enter  continuances  and  bear  appeal,  id. 
but  not  when  there  was  sufficient  time  to  hear  it,  id. 
nor  where  in  discretion  of  magistrates,  id. 
nor  to  regulate  the  practice  of  sessions,  i.  804 
nor  to  compel  sessions  to  hear  particular  evidence,  id. 
jurisdiction  of  King*s  Bench  in  cases  stated  by,  ii.  380 

SETTING  ASIDE  PLEAS, 

applications  for,  when  to  be  made,  iii.  737 

SETTLEMENTS, 

marria|e,  i.  57 

parochial  settlement,  i.  8,  265 

not  acquired  in  respect  of  an  equitable  estate,  i.  8 
not  in  respect  of  an  estate  in  remainder,  i.  265,  n.  * 
jurisdiction  of  King's  Bench  over  cases  from  sessions,  ii*  380 
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SET-OFF.    See  Mutual  Credit. 

of  obtaining  satisfaction  by,  i.  510,  665, 140,  667 

in  case  of  bankruptcy,  i.  665, 140 

roust  be  in  a  transaction  that  would  terminate  in  a  dgbt,  i.  140 

of  obtaining  satisfaction  of  debt  by  a  concerted  tet'off,  i.  665,  666 

of  setting  off  one  judgment  or  costs  against  the  other,  i.  667 

statute  of  limitations  as  to,  i.  763 

of  costs,  ii.  321 

particulars  of,  to  be  annexed  to  record,  iii.  613 

general  regulation  respecting,  id. 

statement  of,  in  brief,  iii.  850.    See  Brief . 

not  a  prisoner's  debt  before  judgment  against  a  judgment  against  him  ;  PhiLipton 

V.  Caldwell,  6  Taunt,  176 
must  be  pleaded  specially,  and  cannot  be  given  in  evidence  under  general  issue, 
with  a  notice  of  setoff,  iii.  726 

SEVERAL  BREACHES, 

allowed  under  reg.  ^en.  Uil.  T.  4  W.  4,  iii.  479 
suggestions  as  to,  iii.  485 

SEVERAL  COUNSEL  AND  SPEECHES,  iii.  907 

SEVERAL  COUNTS.    See  Declaration.    Second  Countt. 
origin  of  introduction  of,  iii.  475 
costs  of,  how  allowed,  id. 
rule  avoiding,  iii.  64 

SEVERAL  DEFENDANTS, 

when  an  acquitted  defendant  may  have  costs,  3  &  4  W.  4,  c.  42,  ii.  51  ^  iv.  20 

acquittal  of  one,  iii.  902 

new  trial  as  to  one,  when  granted,  iv.  78.    Sec  New  TriaL 

SEVERAL  PLEAS.    See  P^ass. 

general  regulations  respecting,  iii.  455 
when  to  be  allowed,  iti.  455,  461,  731 
illustrative  instances,  iii.  457 
order  for  striking  out  same,  iii.  458 
conse(}uences  of  retaining,  id. 
oblaiomg  leave  to  plead  same,  iii.  431 
mode  of  obtaining  leave,  iii.  732 
when  summons  not  necessary,  iii.  733 
practice  as  respects  summons,  id. 
what  double  plea  allowed,  iii.  734 
instances  where  disallowed,  iii.  734  to  737 

SEVERAL  SEPARATE  SECURITIES, 
when  advisable  to  take,  i.  121,  122 

SEVERAL  SPEECHES,  iii.  907 

SEVERANCE,  i.  156 

SEWERS,  COMMISsSIONERS  OF, 

jurisdiction  of  Kind's  Bench  over,  ii.  379 
removal  of  proceedings  by,  id. 

SEWERS  AND  BANKS,  i.  200,  240 
coBmisstoners  of,  id. 

SHAM  DEMURRER, 

iudge  at  chambers  could  not  c^uash,  iii.  23 
but  now  may  by  express  rule,  iii.  756 

SHAM  PLEA, 

attorney,  when  liable  for  not  pleading  one,  ii.  32 

SHAM  PLEADING,  iii.  729.    See  Pleat. 
defeatedby2  W.4,  C.39 

SHEEP.    See  AnimaU. 
stealing  of,  i.  132 

SHEEP  WALKS,  i^  182 
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SHERIFF  AND  HIS  DEPUTY, 

will  be  compelled  bv  mandamus  to  peiform  his  duty,  i.  804 

as  to  enter  plaint  in  replevin  in  County  Court  for  damage  feasant,  id, 

SHERIFFS'  COURT, 

new  trial  of  cause  tried  in,  iv.  49.    See  New  Trial, 

SHERIFF'S  NOTES. 

production  of,  on  motion  for  new  trial,  iv.  87 

SHERIFF.    See  Capias. 

summary  jurisdiction  of  King's  Bench  over,  ii.  337 

relief  to,  by  interpleader  act,  ii.  341 

jurisdiction  of,  iii.  4,  46 

judge  in  vacation  may  compel  him  to  make  an  immediate  return  to  pi-ocess,  iii.  20, 

46 
application  of,  for  relief  under  interpleader  act,  iii.  21,  620  to  627 

must  be  to  Court  in  banc,  id. 
trial  of  debU  under  20{.  by,  iii.  4, 21, 47 
return  to  writ  of  habeas  corpus  against,  iii.  27 
functions  of,  considered,  iii.  46,  48 
his  liability  for  officer's  misconduct,  iii.  46 
return  to  writ  in  vacation,  iii.  46,  62 
indorsement  on  executing  writ  of  capias,  iii.  46 
his  power  as  a  judicial  officer,  id. 
may  preside  as  Judge  when  debt  under  20/.,  iii.  46,  47 
his  jurisdiction  under  writs  of  inquiry,  iii.  46 
in  executing  writs  of  elegit,  id, 
when  he  presides  on  trial  of  an  issue  of  fact,  id. 
his  .certificate  for  applying  for  new  trial,  iii.  47 
may  stay  immediate  execution,  id, 
may  permit  amendments,  id, 
cannot  certify  to  deprive  plaintiff  of  costs,  id, 
must  appoint  a  sufficient  deputy,  id. 
with  proper  office  within  one  mile  of  Inner  Temple  Hall,  id. 
on  neglect,  duty  how  enforced,  id. 
in  case  of  delay,  &c.  liable  for  loss,  &c.  id, 
when  not  liable,  iii.  47,  48 
notification  of  appointment  of,  iii.  48 
must  take  oatli,  uf. 

transfer  of  process  and  prisoners  to,  id, 
acknowledgment  of,  to  outgoing  sheriff,  id, 
auditing  accounts  of,  id. 
functions  executed  by  under-sheriff,  id. 
deposit  with,  in  lieu  of  bail,  iii.  66,  366 
hour  of  seizure  by,  when  material,  iii.  Ill,  1 12 
directions  to,  in  writ,  iii.  186, 191 
forms  of  directions  to,  iii.  187  to  189 
indorsement  of  service  of  writ  by,  iii.  244 
consequences  of  neglect  to  do  so,  id, 
service  of  writ  of  summons  b^.    See  Summons. 
proceedings  by,  on  writ  of  distringas.    See  Distringas, 
letum  to  process  by.    See  Returns, 
forms  of  returns  by.    See  Forms, 
form  of  warrant  to  his  officer  on  a  distringas,  iii.  313 
form  of,  on  a  capias,  iii.  351.    See  Capias, 
proceedings  by,  on  a  capias.    See  Capias, 
proceedinffs  against,  on  oail  bond,  iii.  389 
when  liaUe  on  bail  bond,  iii.  389,  390 
attachment  against,  iii.  389 

consequences  of  refusing  to  take  bail  bond,  iii.  363,  390 
bis  liabili^  if  sureties  insufficient,  iii.  390 
course  of  proceeding  to  fix  sheriff,  iii.  390,  391 
du^  of,  on  taking,  iii.  390 

duty  of  sheriff's  officer  on  anesting  defendant,  iii.  353  to  389,  390 
proceedings  by,  under  interpleader  act,  iii.  620  to  627, 21 
when  not  relieved  by,  iii.  624 
duty  of,  on  executing  writ  of  inquiry,  iii.  674  to  677 
has  like  power  to  judge  at  tiiJt  prtu<,  iii.  676 
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SHEWING  CAUSE.    See  Motions,    RuU  Nin. 
against  rule  nisi,  time  for,  iii.  676,  677, 679 
what  party  to  do  so,  iii.  688 

when  not  advisable  to  do  so  in  first  instance,  iii.  678, 689 
of  necessity  of  obtaining  office  copy  of  rule  nisi,  iii.  689 
the  like  of  office  copies  of  affidavits,  id, 
swearing  affidavits  before  shewing  cause,  u2. 
delivery  of  brief  to  counsel  to  shew  cause,  iii.  691 

requisite  of  brief,  iii.  692 
conduct  of  counsel  on  shewing  cause,  id, 
formal  objections  when  to  be  taken,  iii.  696 
cosU  of,  iii.  679,  697  to  601 
on  motions  for  new  trials,  iv.  91 

SHIPS,  i.  91 .    See  Admraky,  Court  rf.    I  Bar.  k  Adolph.  289 
remedy  when  taken  piratically,  i.  2,  n.(s),  ii.  617 
settingfireto,  i.  91, 136 

what  considered  appurtenances  of  a  ship,  i.  86,  96,  91 
purchaser  of,  when  be  need  not  take  possession  of,  1. 91 
a  transfer  of,  should  be  registered,  i.  107 

when  a  master  of  ship  may  confine  passenger,  and  how  loog,  i«  618 
possession  of,  when  need  not  be  taken  under  transfer,  even  in  bankruptcy,  i.  460 
injunction  to  restrain  sailing  of,  i.  717 
appurtenances  of,  i.  86,  91  j  1  Hagg.  Rep.  109 
setting  fire  to,  &c.  felony,  i.  136 
false  lights  or  signals  to  bring  into  danger,  L  136,  200 
equity  interferes  to  p'-event  injury  to,  i.  139,  717 
specific  performance  of  contract  for  sale  of,  enforced,  i.  866,  n.  (/) 
jurisdiction  of  Court  of  Admiralty  respecting,  ii.  612 
suits  for  a  sea  battery  in,  id, 

for  collision  of,  ii.  613 

for  possession  of,  ii.  616 

for  restitution  of  goods  illegally  taken  in,  ii.  617 

between  part-owners  of,  id, 

for  wages  of  seamen,  ii.  620 

for  pilotage  of,  ii.  626 

on  bottomry  bonds,  id, 

for  salvage  of,  ii.  628 

in  cases  of  wreck,  ii.  631 
forms  respecting,  ii.  633.    See  Formt, 

SHIP  REGISTRY, 

granting  of,  will  be  enforced  by  mandamus  when  directed  by  statata,  i«  804 
but  not  where  there  has  been  an  irregularity  in  the  transfer^  id, 

SHORE.    See  Sea  Banks  and  Walls, 

SHORT  NOTICE  OF  TRIAL, 
what  deemed  such,  iii.  709, 776 
general  regulation  respecting,  iii.  776 

SHRUBS  AND  TREES,  i.  183 

SIGNATURE  AND  SEALING, 

when  required  in  contracts,  i.  292,  293 

in  will  of  freehold,  i.  367,  368 

consequence  of  all  grantees,  &c.  not  executing,  i.  303 

sufficient  under  statute  of  frauds  that  party  sued  has  signed,  though  (he  plaintiff 

have  not,  i.  116, 116, 826,  n.(o) 
part  performance,  effect  of,  i.  832 

SIGNATURE  OF  COUNSEL, 

forging  of,  Chit.  £q.  Dig.  1720,  cites  WhiUlock  v.  Marrit^  Dick.  16. 

SIGNIFICAVIT, 

when  issued  to  oonpel  attendance  of  a  witness  in  the  Eocleaiaitical  Cowt,  ir. 
223, 226 

SIGNING  OF  WRIT,  iii.  222 
what  officer  to  si|;n,  id, 
fee  for  signing,  iii.  223 
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SIGNING  JUDGMENT.    See  Final  Judgment. 

canDot  be  before  notice  and  demand  of  plea,  iii.  497,  507 

rule  for  judgment  now  abolished,  iv.  101 

how  soon  ma^  be  signed,  i?.  101,  102 

need  not  be  signed  imm^Aiately,  iv.  102 

of  taxing  costs  and  signing  judgment,  id, 

of  signing  judgment  in  general,  iv.  104 

entering  and  recording  same,  iv.  105,  106 

forms  of  judgments,  iv.  107  to  113 

SIMILITER, 

when  plaintiff  may  add  it,  iii.  741 

consequence  of  no  similiter  being  joined^  iii.  743  j   iv.  68 

form  of,  iii.  744 

want  of,  when  a  ground  for  new  trial,  iv.  68 

SIMPLE  CONTRACTS,  I  112 

SIMPLE  CONTRACT  DEBTS, 
liabUity  of  heir  for,  i.  230 

SIMPLICITY, 

in  framing  new  rules  essential,  iii.  49 

SINGLE  JUDGE.    See  PraeiicB  Court,    Chamben. 

his  jurisdiction  in  Practice  Court,  iii.  12  to  17.    See  Practice  Court. 

at  chambers,  iii.  19  to  35.    See  Chamben,    Summont. 

when  should  be  resorted  to,  iii.  20 

when  may  act  in  matters  not  in  his  own  Court,  iii.  22 

his  power  in  vacation,  iii.  24 

during  term,  id, 

hours  of  attendance  at  chambers,  iii.  27 

what  business  transferred  to  him,  id, 

power  of,  to  allow  costs,  iii.  29 

reasons  for  such  powers,  iii.  31 

order  of,  when  improper,  iii.  32 

order,  how  enforced,  ui.  33 

motion  to  let  order  aside,  id, 

when  orders  conclusive,  iii.  35 

SINGLE  POINT, 

when  new  trial  granted  as  to,  iv.  81 

SITTINGS, 

in  London  and  Middlesex  prescribed,  iii.  91, 98 

SIX  MONTHS, 

how  construed,  iii.  107, 108 

SIX  YEARS, 

advantages  of  a  clerk  being  articled  for,  ii.  5,  5  <i 

SLANDER.    SeeLibeL 

requiring  explanation  of  an  ambiguous  supposed  slander,  t.  562 

suggested  form  of  letter  in  such  case,  i.  564 

statement  of  words  spoken,  in  brief,  iii.  849 

judge  cannot  certify  if  verdict  for  only  205.  unless  special  damage  alleged,  iii.  41 

no  new  trial  in  action  for,  where  damages  only  trivial,  iv.  50.    See  New  TriaL 

this  though  verdict  against  evidence,  iv.  50 

SLANDEROUS  REPORTS, 

communication  of,  restrained,  i.  46 

SLANDEROUS  WORDS,  i.  44.    See  Libel,    Words, 
hazard  of  action  for  petty  slander,  i.  23,  45 

suggestion  of  necessity  for  summary  compensation,  i.  23,  24,  in  notes 
when  actionable  at  law,  i.  44, 45 
when  remedy  oidy  in  Spiritual  Court,  i.  45 
any  opprobrious  words,  there  cognizable,  id, 
when  not  indictable,  id, 
malice  defined,  i.  45,  46 
restraint  npoa  ilaadeioas  repoitM,  i*  46 
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SLAUGHTERING  HOUSES,  i.  137 

SLAVE, 

how  far  emancipated  when  4a  England,  i.  32,  n.  (a) 

SMALL  STEALINGS.    See  Justices  of  the  Peace. 
proceedings  for,  under  7  &  8  G.  4,  c.  29,  ii.  135 
provisions  of  act,  ii.  135  to  137 

SODOMY,  i.  41 

SOIL, 

digging  too  near  neighbour's,  i.  334 

SOLDIER, 

correction  of,  i.  73 

SOLICITATION, 

of  chastity,  i.  63.    See  Analytical  Table,  zxvii. 

indecent  exposure,  i.  40 

of  chastity,  how  punished,  ii.  478 

SOLICITOR,  i.  435,  436.    See  Attorney  and  Solicitor, 
injunction  a^iost,  i.  714 

summary  junsdiction  of  courts  of  equity  over,  ii.  432 
commitment  of,  for  di8obeyin|^  order  of  Chancellor,  iii.  52 
no  action  lies  for  such  commitment,  id, 

SOLICITOR  AND  ATTORNEY.    See  Attorney  and  SolUitor. 

SOLVENT  PARTNER, 

joinder  of  copartner  when  bankrupt,  iii.  129, 130 

SON.    See  Parent  and  Child. 
notice  not  to  trust,  i.  442 

SON  ASSAULT  DEMESNE.    See  Defence. 
when  defence  excessive  and  illegal,  i.  595, 596 

SOUND, 

mistake  not  altering,  when  material,  iii.  231 
instances  of,  iii.  231, 232 

SPEAKER, 

certificate  of  House  of  Commons  in  election  petition,  ii.  341 
operation  of,  id, 

SPEAR,  DOG, 

semble,  illegal  to  set  it,  i.  609,  610 

SPECIAL  ASSAULT, 

on  particular  persons,  &c.  particularly  punished,  i.  38 

SPECIAL  BAIL.    See  Bail. 

proceedings  in  default  of,  iii.  153 

SPECIAL  CASE.     See  Case.   Mandamus,  ii.  350,  583. 

enactment  of  3  &  4  .W.  4,  c.  42,  s.  25,  respecting,  iii.  750 

may  be  stated  by  consent  without  proceeding  to  trial,  iii.  63,  750 

issue  must  be  joined,  iii,  750  b  »  » 

order  of  judge  reauisite,  id. 

requisites  to  be  observed  in  drawing  up  case,  iii.  751 

when  advisable  not  to  consent  to  special  case,  id. 

cannot  be  turned  into  a  special  verdict,  id. 

turning  rule  nisi  into  snecial  case,  iii.  597 

when  new  trial  granted  to  restate  case  defectively  sUted,  iv.  76.    See  New  Trial. 

SPECIAL  CONSTABLES, 

ttoo  magistrates  may  appoint,  to  preserve  public  peace«  when,  i,  672,  673 
penalty  in  case  of  neglect,  i.  673  r         r-     *  ,  , 

SPECIAL  DAMAGE, 

if  not  alleged,  and  verdict  for  only  20».,  judge  cannot  cerUfy,  iii,  41 
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SPECIAL  DElVfURRER.    See  Demurrer. 
prescribed  form  of,  iii.  755 

SPECIAL  JURY.    SeeJnry. 

reqaisite  inquiry  as  to  qualification  of,  iii.  795 

practice  and  time  of  summoning,  iii.  800 

costs  of,  iii.  801 

discharging  rule  for,  iii.  41,  802 

general  regulations  respecting,  iii.  801,  802 

judge's  certificate  for,  iii.  803;  iv.  19.    See  Costs. 

form  of  certificate,  iv.  20 

decisions  thereof,  id. 

SPECIAL  OCCUPANCY. 
title  acquired  by,  i.  280, 282 
copyhold  subject  to,  i.  232 
rent  charge  same,  i.  281,  282 

SPECIAL  PLEADER.    See  Students  for  the  Bar,    Counsel. 
his  antecedent  education  and  studies,  ii.  37,  42 
his  functions  considered,  ii.  42 

SPECIALTIES,  i.  112 

not  within  sUtute  of  limitations  before  3  &  4  Wm.  4,  c.  42,  s.  2  to  7 .  .i.  764 
but  by  that  act  now  limited  to  twenty  years,  i.  764,  769 

SPECIAL  TRAVERSES, 

must  conclude  to  the  country,  iii.  743 

SPECIAL  VERDICT, 

when  bill  of  exceptions  preferable  to,  iv.  6 

SPECIFIC  DELIVERY  OF  CHATTEL,  ENFORCED  BY.    See  Specific  Belief. 
recaption,  i.  639,  641.    See  Recaption. 
replevin,  i.  811,  812.    See  Replevin* 
detinue,  i.  812  to  814 

bill  in  equity  to  compel  specific  delivery,  i.  715,  812  to  814,  855 
injunction  to  prevent  eloignment  or  waste,  i.  715,  716,  814,  855 

at  instance  of  a  partner,  &c.  i.  814 

at  instance  of  part-owner  of  ship,  &c.  i.  717 

SPECIFIC   PERFORMANCE   OF   CONTRACTS,  BILLS    AND   DECREE 
FOR,  i.  141.    See  Ir^funetiont. 
in  what  respect  distinguishable  from  injunctions,  i.  824 
resembles  writ  of  mandamus,  i.  789,  820 
at  law,  enforced  by  mandamus,  i.  789.    See  Mandamus. 
or  by  replevin,  i.  81 1 
or  action  of  detinue,  i.  812,  814 
or  by  writ  of  dower,  id, 
in  equity,  by  bill  of  specific  delivery  of  particular  chattel,  i.  812  to  817 
as  a  will  or  probate,  i.  817 
the  like  in  Spiritual  Court,  i.  513 
or  by  a  magistrate,  id. 
by  bill  for  specific  performance,  i,  788 
when  enforced  m  general,  i.  820  to  871 

expediency  of  extending  jurisdiction  affording  specific  relief,  i.  821  to  823,  787 
formerly  disputed,  but  now  established,  i.  820  to  822 
how  far  discretionary  to  decree  specific  performance,  i.  820,  82 1 
when  or  not  specific  performance  of  a  contract  as  to  personalty  will  be  decreed, 

i.  822,  823,  852,  854 
necessity  for  reference  to  cases  of  injunctions,  i.  695  to  730^ 

when  breach  of  contract  prevented  by  iniunction,  i.  712.  713 
when  a  specific  performance  is  in  effect  oecreed  by  an  injunction,  i.  862 
semble,  if  a  purchaser  have  paid  his  money,  decree  for  specific  delivery  of  the  pur- 
chased article  will  be  decreed,  i.  822,  823 
when  no  decree  of  a  small  claim  infra  dignitatem,  L  823 
unless  on  behalf  of  poor  of  parishes,  id. 
will  be  compelled  to  deliver  a  more  formal  contract,  enforceable  at  law,  i.  823, 824 
equity  will  not  relieve  against  a  penalty,  but  on  terms  of  party  praying  relief  per* 

forming  the  act  substantially,  i.  824 
will  not  be  decreed  but  on  terms  of  applicant  abandoning  all  remedy  for  damages 
at  law,  id. 
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iuit  for,  must  be  promptly  commenced,  i.  738,  786 

when  delay  excused  by  party's  baving  possession,  &c.  i.  786 
not  sustainable  where  Court  has  not  junsaiction  aa  to  compel  deliveiy  of  lands 
abroad,  ud  quare,  i.  821 

Analytical  Division  of  the  subject,  i.  824,  825 
when  performance  will  or  will  not  be  decreed  in  general. 

I,  The  General  Rules,  i.  825  to  849 

First,  Each  party  must  have  been  competsnt  to  contract,  i.  825 
infancy  when  an  objection,  id, 
marriage,  i.  825,  826 
lunacy,  id. 

weakness  of  intellect  when,  i.  826,  827 
intoxication  when,  i.  827 

there  must  have  been  a  urtain  and  redproeally  binding  contract, 
i.828 
if  not  certain  on  each  side,  neither  bonnd,  i«  827 
Stcondly,  The  requiaitefl  of  the  contract,  i.  828 
must  have  been  certain  in  its  tenns,  id, 

or  Court  consider  contract  incomplete,  i.  820 
in  contracts  of  sale,  price  must  have  been  fixed,  i.  828 
or  valuation  made  before  disafreenent,  L  830 
what  exeeplions  to  that  rule,  i.  828  to  831 
plan  annexed  not  identified,  i.  828,  829 
m  contract  for  lease,  when  the  rent  and  other  termi  may  be  fixed  by 

the  master,  i.  831 
illegality,  when  objectioui  id. 

Thirdly,  The  specific  perfoimance  moat  be  entiie,  id* 

Fourthly,  Part  performance,  when  it  aids  defects  in  contract,  i.  852 
when  advisable  to  charge  such  part  performance  in  bill,  i.  829,  n.  (l) 

Fifthly,  Circumstances  on  which  decree  refused,  L  832  to  849 

1.  Fraud,  i.  833 

either  tupjrreuio  vert  or  alUgatio  falsi ,  id. 
misrepresentations  by  mistake,  effect  of,  id. 

wilful,  in  general,  a  bar,  id. 

what  not  material,  i.  836 
concealments,  i.  837 

2.  Ignorance,  u  838 

3.  Inadequacy  of  price,  id. 

4.  Vendor's  iniU>ifity  to  perform  whoh  contract,  I  839 

1.  Not  entirely,  id, 

2.  Not  so  large  an  estate  or  tenure,  L  840 

3.  Not  of  same  quality,  i.  841 

4.  Not  same  dimensions,  id, 

5.  Not  perfect  title,  i.  842 

6.  Cases  of  compensation, »(/. 

5.  Subsequent  circumstances,  i.  844  to  849 

1.  Felony  of  lessee,  i.  844 

2.  Insolvency,  id. 

3.  Breaches  of  covenanti  i.  845 

4.  Change  of  other  circumstances,  L  346 

destruction  by  fire,  i.  346,  846 
deaths,  Ace.  i.  845  to  847 
6.  Consequence  of  laches,  or  delay  as  to  time,  i.  847  to  849 

II.  Paettcvlab  Contracts,  i.  849  to  862 

1.  Relating  to  the  person,  or  mixed,  when  or  not  enforced,  i.  850;  ap- 
pointment to  an  office,  3  Swanst.  174 

1.  Not  a  contract  to  many,  i.  788 

2.  Marriage  articles,  i.  860 

3.  Partnership  agreement,  i.  850, 851 

4.  What  not,  i.  861 

not  a  covenant  to  write,  &c.  id* 

not  an  agreement  to  refer  to  arbitration,  i.  851,  852 

when  otherwise,  if  award  made,  i.  852 

2.  Relating  to  Personalty, 

1.  Present  general  rule,  I.  852  to  855 

2.  will  lie,  if  specific  performance  only  complete  remedy,  i.  852 

3.  or  if  otherwise  irreparable  damage,  i.  853 
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4.  considerable  continaing  contracts,  i.  853  to  856 

5.  not  mere  contract  of  sale  of  a  single  article,  id, 

6.  some  instances  to  the  contrary,  i.  856 

7.  delivery  of  beir-looms,  specific  legacies,  &c.  L  855 

8.  contract  to  indemnify,  when  enforced,  id. 

9.  to  pay  an  annuity,  when  or  not  enforcedf  i.  855,  857,  858 

10.  contracts  relative  to  stock  in  English  or  foreign  funds,  i.  856, 857 

1 1.  contracts  for  sales  of  debt,  choses  in  action,  &c.  i.  857 

12.  contracts  to  divide  or  bequeath,  when  enforced,  i.  857,  858 
18.  contracts  to  pay  money,  when,  i.  858 

14.  sale  of  good-will,  &c.  i.  858,  859 

15.  compelling  executor's  delivery  of  secuiities,  1.  850 

or  better  security,  i.  859,  860 

16.  to  enforce  a  contract  where  remedy  at  law  doubtful,  i.  860 
3.  Relating  to  Real  Property,  i.  860  to  862 

1 .  in  general  will  enforce  contracts  and  trusts  relating  to,  i.  860 
2«  boundaries,  &c.  i.  860,  861 

3.  not  performance  of  ordinary  covenants  in  a  leaMi  as  to  repair, 

build  or  rebuild,  id. 

4.  unless  to  prevent  waste,  i.  861 

5.  when  a  covenant  to  observe  uniformity  in  building  mil  be  en- 

forced, id. 

6.  agreement  to  invest  money  in  land  will  be  enforced  specifically, 

id, 

7.  to  grant  or  accept  Uau  will  be,  id, 

not  against  lessee,  unless  lessor  will  show  his  title,  i.  472, 
note  (d) 

8.  to  tell  will  be,  i.  861 

except  sale  under  a  decreet  id. 

9.  the  exceptions,  i.  862,  863 

to  compel  delivery  of  lands  abroad  does  not  lie,  i.  821 

III.  The  Pbactics  and  Proceedings  on  Bill  for,  i.  862  to  868 

1.  what  application  to  opponent  before  filing  bill,  i.  862,  863 

2.  the  bill,  i.  863 

when  cestui  que  trust  may  join  trustee,  id. 

3.  the  answer,  id, 

4.  reference  of  title  to  master,  id. 

5.  decree  of  specific  performance,  and  bow  enforced,  i.  865 

decree,  id. 
orders,  id. 
writ  of  assistance,  &c.  id. 

6.  what  allowances  for  deterioration,  i.  865 

7.  interest,  when  or  not  recoverable,  i.  865  to  867 

rate  of,  i.  867,  868 

8.  no  compensation  or  damages  albwed  in  equity,  i.  868 

9.  costs,  when  recoverable,  id, 
jurisdiction  of  Courts  of  Equity  to  compel,  ii.  422 
as  to  specific  performance  in  general,  i.  812  to  816 

SPECIFIC  RELIEF  OR  PERFORMANCE,  i.  141,  787  to  872.    See  Remedies. 
does  not  lie  on  a  promise  to  marry,  i.  57 
but  does  on  a  marriage  settlement,  id. 

1.  At  law  when  specific  relief  or  performance,  i.  141,  684,  788 

as  to  the  person  habeas  corpus,  i«  49,  70,  75,  ch.  viii.  684 
as  to  personal  property,  recaption,  i*  130,  131,  641 

stoppage  in  transitu,  i.  131 

replevin  detinue,  id. 
as  to  real  property,  i.  375 

re-entry,  id, 

restitution  by  justices  under  statute  against  forcible  entry,  i.  376, 
231  to  245 

on  conviction  for  forcible  entry,  i.  377 

2.  In  equity, 

as  to  person  habeas  corpus  in  equity,  ch.  viii,  i.  094 

restraints  upon  parants  or  guardians,  id. 
as  to  personal  property,  delivery  of  specific  property,  i.  131,  ch.  x.  812 

what  personal  contracts  will  or  not  be  specifically  enforced,  i.  141, 
ch.z.812to818 
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as  to  real  property  iojunction  against  disturbances,  &c.  i.  141,  ch.  ?iH. 
722  to  731 
what  specific  contracts  enforced,  i.  141,  ch.  x.  825  to  872 
in  general,  why  preferable  to  recovery  of  damages,  i.  787 
when  and  how,  and  in  what  Court  to  be  obtained,  id, 
cither  as  regards  the  Person  or  Personal  or  Heal  Property,  id, 

T.  Respecting  the  Person  absolute  and  relative,  i.  788 
At  Law 
the  specific  relief  for  false  imprisonment  by  habeas  corpus,  i.  684  to  695.    See 

Habeas  Corpus, 
formerly  contract  to  marry  might  have  been  specifically  enforced,  i.  788 
but  now  remedy  only  by  action  for  breach  of  promise,  id, 
and  remedy  dies  with  the  person*  id. 
Ecclesiastical  or  Spiritual  Court  may  compel  restitution  of  conjugal  rights, 

i.  788,  789 

J^  Mandamus, 

what  rights  of  persons  mav  be  enforced  by,  i.  789  to  809.    See  Mandamus. 

compelling  maintenance  of  wife,  child,  or  relative  by  justices,  &c.  i.  788,  789 

In  Equity, 

what  rights  of  person  specifically  enforced  there,  i.  810 

may  be  by  bill,  td, 

sometimes  more  summarily  on  petition  and  afilidavit,  id, 

aa  appointing  guardian  to  an  infEint,  id, 

and  allowing  maintenance  upon  petition  only,  id, 

but  not  unless  infant  has  property,  id. 

annuity  of  5{.  a  year,  sufficient  to  give  Court  jurisdiction,  id. 

IT.  Respecting  Personal  Property  and  ContraetSf  id, 
1.  At  Law, 
when  or  not  by  mandamus,  id.  810,  811 
by  action  of  replevin,  id, 
ordetinue,  i.  810to812 
or  trover,  i.  810,811 

replevin  not  confined  to  cases  of  wrongful  distress,  i.  811 
but  remedy  in  all  cases  where  a  vnrongful  taking,  id, 
goods  illegally  detained  may  be  replevied,  id, 
in  distress  for  poor-rate  sheriff  bound  to  grant  replevin,  id. 
best  remedy  at  law  for  immediate  return  of  chattel,  i.  812 

2.  In  Equity,  i.  812  to  815 

specific  delivery  of  a  chattel  when  enforced,  in  equity,  id. 
will  when  article  o{  peculiar  value  to  owner,  i.  812 
such  as  heir-looms,  id, 
or  chattels  in  the  nature  of,  id, 
as  family  pictures  or  family  plate,  &c.  i.  812,  813 

and  presents  made  during  courtship  and  on  faith  of  marriage  broken  off,  i.  813 
to  deliver  up  void  deeds,  i.  815 

to  execute  and  deliver  projper  security,  i.  814,  815,  710,  711 
by  infants,  feme  coverts,  occ.  i.815 

in  cases  of  joint-tenancy  to  enforce  proper  use  and  enjoyment  of  a  chattel* 
1.  813 

3.  In  Ecclesiastical  Courts  or  Equity,  i.  815 
payment  of  legacies,  i.  815,  816 

jurisdiction  as  to  legacies  and  trusts,  i.  815to818 

4.  In  Spiritual  Court,  i.  817 
delivery  of  will  or  probate,  id, 
jurisdiction  as  to  validity  of  wills,  i.  817,  818 

6.  In  Prize  Courts,  i,  818 

restitution  of  captured  ships,  goods,  &c.  id, 

IIL  Retpecting  Real  Property, 

1.  re-entry,  i.  818 

2.  restoration  by  justices  in  case  of  forcible  entry  or  detainer,  i.  819 

3.  indictment  for  forcible  entry  and  writ  of  restitution,  td. 

4.  summary  proceedings  against  tenants,  paupers,  &c.  i.  819 

5.  writ  de  domo  reparanda,  i.  819 

6.  writ  de  reparatione  facienda,  i.  820 

7.  writ  de  curia  claudenda,  id. 

8.  by  writ  of  dower  still  in  force,  i.  252 
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9.  by  action  of  ejectment.    See  Ejectment. 
not  by  bill  in  equity  of  lands  abroad,  1.  821 
By  Bills  for  Specific  Performance.    See  Specific  Perfarmanre. 
By  Bills  to  Accoont.    See  Account. 
when  sustainable,  i.  868  to  870 
proceedings  thereupon,  id. 
By  other  bills  to  perform  particular  acts,  i.  870,  871 
By  Bills  to  Prevent  Enforcement  of  Penalties,  &c.  i.  871 

SPEECHES  OF  COUNSEL, 

how  regulated  at  nisi  prius,  iii.  877  to  907.     See  Trial. 
when  or  not  several,  ui.  907 

SPEEDY  JUDGMENT  AND  EXECUTION, 
certificate  for,  in  Ejectment,  iv.  26 
in  other  actions,  id, 

SPIRITUAL  COURT.    See  EeeUsiattical  Court. 
jurisdiction  of,  ii.  308 

SPOLIATION, 

suits  for,  in  Ecclesiastical  Court,  ii.  457 

SPRING-GUNS, 

setting  of,  where  unlawful,  i.  406 

it  is  an  indictable  misdemeanor  to  set  them,  except  in  dwelling-house  at  night, 

i.  608 
liability  to  an  action  for  damage  occasioned  by,  i.  608,  609 

STACK  OP  WOOD,  i.  136, 137 

STAG-HUNTING.    See  Fox- Hunting. 

no  justification  or  defence  for  a  trespass,  i.  612 

STAKEHOLDER, 

relief  by,  under  interpleader  act,  iii.  620,  622 

STALE  DEMANDS.    See  lAndtationt,  Statute  of  .   Laches. 
when  not  assisted  in  equity,  i.  780 

STAMP, 

acknowledgment  to  take  case  out  of  statute  of  limitations  does  not  require  one, 

i.  763 
on  articles  of  clerkship,  ii.  10  a 
on  admission  to  practise  as  an  attorney,  &c.  ii.  14  c 
when  necessary  on  fresh  articles,  ii.  7, 1 1  6 
when  commissioners  will  return  same,  ii.  7 
on  certificate  of  attorney,  ii.  14  c 

of  proctor,  ii.  34 

of  conveyancer,  ii.  34,  35 

of  notary,  ii.  36 

of  special  pleader,  ii.  38 
of  indentures  of  apprenticeship  to  serve  as  notary,  ii.  36 
mistake  in,  when  a  ground  for  a  new  trial,  iv.  71 

STARVING  INFANTS, 
punishment  for,  i.  34 

STATUTE. 

title  to  land  by,  i.  340 

STATUTES, 

giving  peculiar  rights  and  remedies,  i.  24  to  26 

giving  a  right  means  a  UgaL  right,  i.  6, 25 ;  1  Simon's  Rep.  499 

statutes  against  frauds.    See  Frauds,  Statutes  against, 

how  it  affects  agreements,  &c.  relating  to  land.  i.  292,  293 

statutes  of  limitations,  i.  737  to  787.    See  Limitations,  Statutes  of, 

practice,  how  regulated  by,  iii.  50 

when  clear.  Courts  adopt  similar  construction  of,  id. 

otherwise  if  ambiguous,  iii.  50,  51 

inexpediency  of  prescribing  rales  of  practice  by,  iii.  51,  52 

VOL.  IV.  2  K 
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STATUTES— (continuga.) 

deviations  from,  io  practice,  iiL  51 
affecting  practice,  judges  should  have  power  to  modify,  id, 
judges  bound  by,  and  cannot  promulgate  ruke  to  nodify,  id, 
distinction  between  statutory  regulations  and  nil»  of  Couit,  iu.  64, 72 
amendment  of,  iii.  54 

improvements  in  practice  by,  enumerated,  iii.  69 
giving  effect  to,  iii.  67 
contrary  decisions  on  13  Geo.  l,c.29,  id» 
consequence  of,  id. 

cases  as  to  construction  of,  Chitty's  Col.  Stat  title  StoMtt^  Tot  1.)  tad  diitty 
and  Hulme,  id»  same  title. 

STATUTES  AGAINST  FRAUDS.    See  Fraudt,  Statutes  againH. 
how  it  affects  agreement,  &c.  relating  to  land,  i.  292t  293 

STATUTES  OF  LIMITATIONS,  i.  737  to  787.    See  Limittttiom,  Simtmttrf, 
executor  or  administrator  may  retain  for  bis  own  debt,  though  barred  by,  i.  634 
engagement  by  attorney  to  make  iatiafaction  upon  diicovery  of  defect  ui  tilk^  tn 

avoid  effect  of,  ii.  20 

STAYING  JUDGMENT, 

when  single  judge  has  power  to,  iii.  20 
when  not,  iii.  26. 

STAYING  PROCEEDINGS, 
in  other  Courts,  i.  731 
in  England,  when  or  not,  i.  731 1  in  note 
in  Scotland,  id, 
in  foreign  Courts,  id, 
suggestions  as  to,  iii.  811 
summons  of  judge  for,  in  vacation,  iii.  557 
of  obtaining  summons  for,  before  order,  iii«  557 >  559a  580 
summons  how  far  a  stay  of,  iii.  559 
when  rule  nisi  should  pray,  iii.  582 
expediency  of  praying,  pending  application,  iii.  610  - 
under  interpleader  act  by  sheriff  or  third  party,  iii.  690  to  627 
by  bill  of  interpleader  in  equity,  iii.  6f7 
by  injunction,  id. 
by  bill  of  discovery,  id, 

staying  proceedings  at  law,  iii.  628 

time  of  moving  must  be  before  issue  joined,  iii.  628 

on  ground  of  plaintiff's  incapacity  to  sue,  id, 

or  ignorance  of  the  proceeding,  id, 

or  injustice  of  his  suing,  iii.  629 

where  penal  or  other  statute  not  authorizing  present  proceedings,  ii, 

for  want  of  authority  to  attorney  td  sue,  id, 

on  ground  that  no  debt  is  due,  iii.  630 

that  several  and  concurrent  actions  pending  for  same  cause,  iii.  651 

in  second  action  after  former  recovery  or  defect,  iii.  632 

in  order  to  render  defence,  &c.  in  equity,  available,  td. 

that  proceeding  contrary  to  good  faith,  iii.  633 

or  contrary  to  agreement,  id, 

on  ground  that  action  frivolous,  iii.  634 

or  for  too  small  a  sum,  td. 

until  securiu  for  costs  given  when  plaintiff  abroad,  iii.  633 
time  of  application,  iii.  634 
general  regulations  respecting,  id, 
course  of  proceedings  to  obtain  security,  iii.  635 
form  of  notice  of  motion  for,  td. 

the  like  when  plaintiff  insolvent,  td. 

when  not  in  a  qui  tarn  action,  iii.  636 

in  ejectment  until  residence  of  plaintiff  stated,  id, 

the  like  in  gut  tarn  actions,  td. 

until  payment  of  costs  of  prior  action,  td. 

under  particular  statutes,  iii.  637 

in  other  cases  without  consent,  td. 
when  the  Court  or  judge  has  no  power  to  stay  proceeding*  on  vnnaaal  teime,  id* 

cannot  without  consent,  iii.  658 

though  reasonable  security  offered,  id. 
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STAYING  PROCEEDINGS-(«mttnti«i.) 
on  payment  of  whole  debt  and  coett,  iii.  660 

when  Court  will  impose  terms,  iii.  691 
time  of  application,  iii.  SIS 

when  time  expires,  iii.  638 

STEALING  PRIVATELY, 

defined,  or  bow  punished,  i«  132 

STIPULATED  DAMAGES, 

the  general  rule  when  a  sum  is  such  or  only  a  penalty,  i.  87S,  note  (Q 

when  a  penalty,  i,  87 1 

when  not  reiieTed  against,  i.  871,  872 

caution  to  be  observed  in  providing  for,  i,  ISt,  872 

STIPULATIONS. 

for  salary  to  articled  clerk,  ii.  9 

for  return  of  premium,  ii.  10 

by  attorney  for  remuneratioa  out  of  usual  coursei  illegal,  ii.  96, 28 

may  stipulate  for  advance  where  result  doubtlul,  ii.  '26 

or  require  guarantee  of  third  person,  id, 

which  should  be  in  writing,  eipresaing  consideration,  ii.  27 

to  abide  the  event,  improper,  id, 

or  to  receive  part  of  estate  recovered,  k/. 

or  a  named  sum  in  case  he  should  recover,  ii.  28 

Court  of  Equity  will  in  general  set  these  aside,  id, 

STOCKS,  i.  96,  97.    See  Funds. 
described,  i.  96 

estate  sold  to  be  paid  for  in,  tembU  no  ad  valorem  duty  is  payable,  id. 
action  lies  against  Bank  for  not  transferring,  id, 
bequest  of,  legal  interest  remains  in  executor,  id, 
property  in,  i.  96 
contracts  for  purchase  of  or  payment  by  transfer  of,  when  specifically  enforced 

in  equity,  i.  856,  857 
East  India  stock,  how  regulated,  i.  97 
may  be  devised  by  will,  id. 

STOCK-JOBBING, 

action  to  recover  back  differences,  7  Qeo«  2,  c«  8,  i.  740 

STOPPING  IN  TRANSITU,  i.  131.  645 

taking  bill  or  note  payable  at  iiitufe  day  when  right  of,  defeated,  i.  645 

when  not  defeated,  id. 

right  of,  when  and  how  exercised  at  law,  id. 

Court  of  Equity  will  not  assist,  i.  131,  7 17,  note  (I) 

STRANDED  PROPERTY, 

after  a  year  and  a  day  belongs  to  the  king  Qr  his  grantees,  i.  lOS 

unless  claim  made  within  that  time,  id* 

proctor  of  Admiralty  interposes  for  its  protection,  id. 

if  owner  appears  proctor  withdraws  his  claim,  id, 

and  right  of  the  crown  is  gone,  id, 

STRANGER, 

defence  by,  when  justifiable,  i.  613  to  717 

can  in  general  interfere  only  to  prevent  breach  of  peace,  i.  617 

STRANGLING, 

attempts  to  kill  by«  i.  34 

STRIKING, 

in  a  church  or  chuich-yard,  how  punched,  ii.  476 

STRIKING  OUT  COUNTS.    See  Dtelaraticn,Sie.  iii.  458,  597,  638 
motions  for,  iii.  638 
judge  or  Court  must  award  costs  and  have  no  discretion,  iii.  639 

STUDENTS  AS  ARTICLED  CLERKS.   See  ante,  252.   Articled  Clerk.  Attorney, 
ante,  255 

STUDENTS  FOR  THE  BAR, 
in  general,  ii.  37 

no  precise  course  of  study  or  examination  prescribed,  id, 
beyond  what  might  be  enjoined  by  the  benchers  of  each  inn,  id. 

2k2 
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STUDENTS  FOR  THE  BAR-(«m(tniieii.) 
of  which  he  must  become  amember,  ii.37 
tenn  reqoitite  to  be  a  member  before  he  can  practise,  ii.  38 
exception  in  favoor  of  bachelor  of  laws  or  master  of  arts,  id. 
of  keeping  terms,  id* 
when  must  deposit  100/.  id, 
formerly  public  lectures  given,  ii.  39 
but  latterly  discontinued,  id, 
in  the  Inner  Temple,  examination  takes  place  before  admitted  even  as  a  sta< 

dent,  id, 
propriety  of  such  rejKulation,  id, 

must  obtain  a  certificate  of  approbation  before  he  can  be  called  to  the  bar,  id. 
legal  qualifications  rarely  attended  to  by  the  benchers,  id. 
what  misconduct  or  moral  delinquency  would  exclude,  id, 
mav  appeal  to  the  twelve  judges  when  admission  refused,  id. 
such  appeal  rarely  successful,  li.  39,  40 
revival  of  public  lectures  recommended,  ii.  40 
but  substantial  knowledge  best  attained  by  private  study,  id, 
causes  of  failure  at  the  bar  considered,  ii.  41 
course  of  study  recommended,  ii.  41,  43 
other  attainments  beyond  the  law  requisite,  id, 

SUBDIVISION  COURTS.    See  Rev'iew,  Court  rf. 
jurisdiction  of,  ii.  644 
how  formed,  id, 
appeal  from,  ii.  549 

SUBMISSION  TO  ARBITRATION.    See  Arbitration,  reference  to. 
care  required  in  framing  terms  of,  ii.  85 
should  stipulate  to  be  made  a  rule  of  Court,  ii.  86 
should  be  in  writing,  id. 
or  not  within  the  act,  id, 
07  may  be  revoked,  ii.  87 
when  by  agent  or  trustee,  id. 
bv  executors,  administratom,  &c.  ii.  88 
should  limit  power  of  arbitrator,  ii.  87 
when  may  be  amended,  ii.  89 
of  making  submission  rule  of  Court,  ii.  92 
may  be  made  before  or  after  award,  id. 
in  vacation  as  well  as  in  term,  id, 
advisable  to  be  made  a  rule  of  Court  immediately,  id. 

SUBP(ENA, 

practice  on  issuing,  iii.  828  to  832 

full  form  of  subpmna  duces  tecum,  iii.  829  , 

to  appear  and  give  evidence  in  action,  id. 

to  seairh  for  and  bring  documents,  id. 

statement  of  consequences  of  disobedience,  iii.  830 
time  of  service,  iii.  831 
tender  of  expenses,  iii.  832 

SUBPCENA  DUCES  TECUM.    See  Subpana, 

SUBSTANTIAL  REPAIRS, 

liability  of  tenants  to  do,  i.  262, 389 

SUBTRACTION, 

suits  for  subtraction  of  tithes,  ii.  456,  457, 490,  491,  note  (t);  iv.  141, 160 

of  church-rates,  ii.  472  to  475, 491 
of  seamen's  wages,  ii.  520,  535 
of  a  legacy,  iv.  152,  l9l 

SUCCESSION, 

title  by,  to  personalty,  i.  103 

SUCCESSORS, 

word  to  pass  fee  to,  i.  248 

right  to  sue  for  dilapidations,  i.  393.    See  Dilapidations. 

SUFFERANCE, 

tenancies  at,  i.  256 
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SUFFOCATION, 

attempts  to  kiU  by,  i.  34 

SUGGESTIONS, 

enti^  of,  on  record,  io  Ilea  of  iniparlaDce,  iii.  700, 701,  804,  805 
suggested  statement  of  a  death,  &c.  since  last  pJeadiug,  iii.  701 

SUMMARY  JURISDICTION, 

in  general  depends  only  on  express  statute,  ii.  313,  327 

must  be  strictly  observed  and  pursued,  id. 

except  against  attornies  and  officers  of  Court,  id. 

objections  to,  opponent  swears  last,  ii  313 

when  does  or  not  prevent  subsequent  formal  proceeding,  ti.  311 

costs  en,  discretionary,  id, 

of  Court  of  King's  Bench,  ii.  Si6  to  340 

to  prevent  abuse  of  autboritv  of  Court,  iL  349 

where  given  in  full  Court,  iii.  16 

where  otherwise,  single  judge  may  act,  iii.  16, 17 

SUMMARY  PROCEEDINGS.    See  Justice  of  the  Pioce. 
the  occasion,  introduction,  use  of,  i.  17  ;  ii.  1S7  to  231 

SUMMING  UP  OF  JUDGE,  iU.  911.    SeeTriaL    New  Trial, 

SUMMONS.    See  IrregularitUs,  Affidavit. 

1.  of  summary  applications  in  general,  iii.  19  to  35,  554 

2.  when  proper,  lii.  555, 556 

general  regulations  respectin|^,  iii.  19  to  36,  458,  555 

3.  returnable  l^fore  what  judee,  iii.  556 

concurrent  jurisdiction  of  judges,  iii.  22  to  24,  556 

4.  summons  during  vacation,  iii.  21,  22,  557 

may  be  taken  out  in  most  cases  of  irregularities,  id. 

5.  when  to  be  supported  by  affidavit,  id. 

mode  of  applying  for,  id, 

of  obtaining  immediate  stay  of  proceedings,  iii.  558 

when  Court  may  act  without  an  affidavit,  iii*  535,  536,  558 

6.  form  and  substance  of  judge's  summons,  id. 

particularity  to  be  observed  in,  id. 
relief  to  be  prayed  by,  iii.  559 
consequences  of  askmg  too  much,  id. 
all  existing  objections  to  be  stated,  id. 
form  of  summons,  iii.  558 

7.  how  far  a  stay  of  proceedings,  iii.  558,  559 

in  general  not  until  returnable,  iiu  5(50 

when  judge  may  order  in  first  instance,  iii.  558,  560 

8.  how  many  summonses  necessary  before  an  order  made,  iii.  561 

general  regulations  respecting,  id. 
now  only  two  necessary,  id, 

one  summons  for  discharge  of  prisoner  ouly  necessary,  id. 

or  for  delivering  or  taxing  attorney's  bill,  id. 
one  appointment  for  same  suffices,  id. 

9.  service  of  summons,  id, 

before  what  time,  iii.  562 
on  whom,  id, 
aflMavit  of  service,  id, 
form  of  same,  id. 
of  serving  copies  of  affidavits,  iii.  563 
notice  of  intention  to  attend  by  counsel,  id. 
10*  place  of  service,  &c.  under  particular  circumstances,  id. 
general  regulations  respecting,  id. 
attorneys  to  enter  place  of  residence,  iii.  563,  564 
of  fixing  copy  in  office  of  Clerk  of  Pleas,  iii.  564 
personal  service,  when  dispensed  with,  id, 

1 1 .  time  of  day  of  service,  id. 

must  be  before  nine  at  night,  id. 

12.  when  not  necessary  to  produco  original  summons,  iii.  565 

13.  of  indorsing  a  consent,  id. 

drawing  up  order  on  same,  id, 

14.  of  attending  judge,  id. 

hearing  summons,  id. 
order  thereon,  iii.  566 
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SUMMONS— C«mtin«ed. ) 

15.  forms  and  terms  of  orders,  drawing  up  and  serviDg  same)  iii^  566 

forms  of,  id, 

16.  judge's  power  to  award  costs,  ui.567 

have  in  general  a  dUcretionaty  juiisdictioii,  id, 
when  imperative  to  allow  them,  iii.  56B 

17.  order,  how  far  conclusive,  id, 

is  so,  unless  rescinded  or  set  aside,  id, 

18.  judge's  order,  when  may  be  abandoned,  id, 

19.  making  order  rule  of  Court,  id. 

20.  setting  same  aside,  when,  iii.  569 

to  obtun  inspection  of  documents,  iii.  435 

form  of,  id, 
for  particulars  of  demand,  iii.  613 

costs  of  second  summons,  how  allowed,  id, 
to  strike  out  second  count,  iii.  640 

form  of,  and  order,  id, 
for  inspection  of  annuity  deed,  iii.  20 

or  to  take  a  copy,  id, 

should  be  before  jud^  at  chambers,  id. 
practice  of  obtaining,  at  nisi  prius  or  on  circuit,  iii.  45 
power  of  judge  over  costs  on,  iii,  66 
how  to  be  dated,  iii.  90 

SUMMONS  BEFORE  JUSTICES, 
form  of  oath,  to  obtain  one,  ii.  173 
when  it  should  issue  before  warrant,  ti.  174 
should  be  signed  by  justice  himself,  ii.  175 
what  it  should  contain,  id, 
how  be  directed,  id, 
when  it  would  be  void,  ii.  176 
when  appearance  cures  defect  of,  id, 
form  ofsummons,  ii.  177 
what  service  necessary,  ii.  177,  178 
for  offences  under  Beer  Act,  ii.  177 
form  of  summons  to  a  witness  under  Game  Act,  ii.  182 
penalty  of  5/.  for  refusing  to  attend,  id. 
in  case  of  non-attendance,  how  justice  to  proceed,  ii.  184 
on  proof  of  due  service  may  proceed  ex  parte^  id, 
if  doubtful  should  issue  fresh  summons,  id. 

SUMMONS,  WRrr  OF.    See  Mem$  Process. 

consideration  what  process  to  issue,  iiK  S55»  f  54 

when  plainti£f  may  abandon  serviceable  process  and  iasne  batlaMe>  iii»  254 

I.  Requisites  of  writ,  and  proceedings  thereon,  Vii.  fb5 

1.  Enactments  and  rules  relating  thereto,  id, 

enactment  of  2  W.  4,  c.  39,  id. 
prescribes  form  of,  iii.  134,  955,  S56 
either  of  the  three  Courts  roay  issue.  Iff.  V55 
requisites  to  be  obser\'ed  in,  iii.  f!Ot  to  CIS,  255 
rule  of  Mich.  T.  3  W.  4,  respecting,  iii.  «56 
date  and  teste  of,  iii.  202  to  212,  ^53 
duration  of  writ  of  summons,  iii.  90,  256 

2.  Form  and  requisites  of,  iii.  256 

where  one  defendant,  iii.  154,  256 

if  several,  iii.  256 

residence  of  defendant  to  be  stated,  iKt  174  to  181,  t5i6 

christian  and  surname  of  defendant,  iii.  165  to  17'4,  2y6 

Court  to  appear  in,  iii.  193,  257 

form  of  action,  iii.  194,  257 

Christian  and  surname  of  plaintiff,  iii.  196,  257 

where  several  must  be  repeated,  202,  n.  (p),  257 

name  of  chief  judge  or  baron,  iii.  t02i  257 

date  of  issuing,  id, 

memorandum  on,  iii.  205,  257 

indorsements  on,  iii.  156,  208,  257 

forms  of,  iii.  257,  258 

3.  When  this  writ  preferable,  iii.  258,  259 

4.  Of  several  concurrent  writs  of,  iii.  259 

coats  not  allowed  on  more  than  one,  id. 

5.  Practical  proceedings  on  issuing  of,  iii.  id.  220,  221 
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obtaining  faJl  insCnictions  to  issaci  iii.  117  to  124,  259 
filiog  with  officer,  iii.  220,  260 
precautions  Id  case  of  loss  of,  iii.  2M 
copies  of,  id, 

signing  and  sealing  of,  iii.  223  to  225,  260 
6.  Service  of,  how  to  te  made,  iii.  260 
U  Of  what  copy,  id, 

slioaid  be  exact,  iii.  id.  261 

when  deviation  allowed,  id, 
2*  By  whom  to  be  senred,  iiL  262 

need  not  be  by  sheriff' ■  officer,  id, 

plaintiff  or  attorney  may  serve,  id, 

usoally  by  clerk,  id, 

requisites  to  be  observed  before  aervtng,  id, 

course  when  known  irregularity  exists,  id. 

swearing  to  service  of  copy,  iii.  262,  263 

form  of  affidavit,  iii.  291,  note 
3*  On  whom  to  be  served,  iii.  263 

personal  service  when  required,  id- 

in  cases  of  corporations,  iii.  152,  263 

on  hondredors,  id, 

against  several  defendants,  iii.  263,  264 

against  husband  and  wife,  iii.  263 

consequences  of  serving  wrong  person,  iii.  ?64 

4.  Time  of  service,  id, 

duration  of,  limited  by  2  W.  4,  c.  39,  s.  10,  id, 

may  be  served  at  any  hour  of  night,  id. 

distinction  between  process  aud  roles  and  orders,  id, 

but  service  on  Sunday,  &c.  void,  iii.  265 

may  be  served  between  10  Aug.  tnd  24  Oct.,  id. 

service  on  wrong  person  void,  id. 

effect  of  service  on  wrong  person,  id, 

does  not  vitiate  writ,  id, 

cannot  be  served  on  a  person  or  witness  attending  Court,  id, 

void  if  before  cause  of  action  accrued,  id. 

5.  Place  of  service,  iii.  id.  266 

of  service  within  200  yards  of  county,  iii.  265 
requisite  in  affidavit  to  set  aside  service,  iii.  266 

6.  Mode  of  service,  id, 

most  be  personal,  iii.  id,  267 
exact  copy  of  writ  roust  be  delivered,  iii.  267 
writ,  if  demanded,  must  be  shown,  id, 
refnsal  will  render  service  irregular,  id, 
what  deemed  personal  service,  iii.  id,  268 
instances  euumerated,  iii.  267  to  271 

7.  Indorsement  of  day  of  service,  iii.  244,  271 

form  of  indorsement,  iii.  244 

role  of  Mich.  T.  3  W.  4»  respecting,  iii.  271 

omission  an  irregularity,  id, 

8.  Indorsement  of  non  est  inventus^  id. 

when  essential,  iii.  271,  272 
form  of,  iii.  272 

9.  Proceeding  on  default  of  appearance,  id» 

10.  Of  disputed  service  of,  id, 

when  Court  will  interfere,  iii.  id,  273 

requisites  of  affidavit  denying  personal  service,  id* 

11.  Of  attorney's  nndertaking  to  appear,  id, 

forms  of,  id, 
enforcing  same,  id, 
II.  Proceedings  by  defnidant  on  service  of,  iii.  274 

1.  Of  demanding  inspection  of  original  writ,  id* 

roost  be  immediately,  id, 
or  within  reasonable  time,  id, 
search  for  and  examination  of,  id, 

2.  Of  demanding  whether  plaintiff's  attorney  had  authority  to  sue,  iii.  275 

proceedings  on  compliance  or  refnsal,  td, 

3.  Of  obtaining  particulars  of  plaintiff's  demand,  td. 

4.  Tender  of  debt  without  costs,  id, 

when  advisable,  id. 
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SUMMONS,  WRrr  OF— (cflTUimied.) 

5.  Discoverj^  of  irregularities,  aud  taking  advantage  of  same,  iii.  Vtb,    See 

Irregularitiis. 
must  Ik:  taken  forthwith,  id, 
what  deemed  a  reasonable  time,  iii.  id*  276 
reasons  for  not  objecting  to,  iii.  276 
how  to  be  talLen  advantage  of,  iii.  tU  277 
requisites  of  affidavit  to  set  aside  proceedings  for,  iii.  278,  279 
forms  of  a£Bdavits,  iii.  279 
hearing  rule,  id. 

when  Court  will  not  interfere,  id. 
when  will  impose  terms,  iii.  280 
making  rule  absolute,  id. 
discharjpiing  role,  id, 
costs  of  application,  id. 

6.  Pajrment  of  the  indorsed  debt  and  costs,  id. 

within  what  time  roost  be  made,  id. 

7.  Consequence  of  an  offer  to  pay  a  sufficient  sum  aud  costs,  aud  refusal  of 

offer,  iii.  281 
course  to  be  pursued  in  case  of  refusal,  iii.  281 

8.  Time  of  appearance,  iii.  282 

how  enforced,  iii.  150 

must  be  within  eight  days,  iii.  282 

time  how  calculated,  id, 

9.  Mode  of  entering  appearance  by  defendant  or  attorney,  id.    Sec  Appear- 

ance. 
prescribed  forms  of,  iii.  283 
by  defendant  in  person,  id. 
by  his  attorney,  id, 
by  plaintiff's  attorney,  id, 
requisites  to  be  observed  in  these  cases,  id,  to  285 
proposed  new  form  of  a|ipearance  by  defendant  in  person,  iii.  285 
the  like,  not  stating  residence  of  defendant,  id. 
like  by  attorney,  &c.  for  two  defendants,  id. 
what  plea  or  act  of  defendant  before  appearance  a  nullity,  id, 
practical  proceedings  on  entering,  iii.  286 
former  proceedings  on  filing  warrant  to  defend,  id. 
form  of,  as  formerly  filed,  hi, 
offices  to  enter  appearances,  id, 
fees  on  appearance,  iii.  287 
.  consequences,  id, 
most  correspond  with  process,  id, 
appearance  for  an  infisnt,  iii.  288 
roust  be  by  guardian,  id, 

form  of,  iii.  288,  note 
proceedings  to  enable  plaintiff  to  enter  appcaranccsec.  staL  iii.  288,  289 
necessary  affidavit  of  service  of  process,  iii.  289 

forms  of  affidavits,  iii.  289,  291.     Sec  Forms, 
when  should  be  sworn,  iii.  291 
before  whom,  iii.  id.  292 
swearing,  of,  how  enforced,  iii.  292 
affidavit  of  personal  service  essential,  iii.  291 
of  requisites  of  affidavit,  id, 

how  to  enter  appearance  for  defendant  by  plaintiff,  iii.  292 
consequences  of  mistake  in  entry  of,  iii.  293 
time  of  entering,  id, 

course  of  practice  on  entering,  iii.  294,  295 

appearance  entered  by  plaintiff  must  correspond  witli  process  in  naoies, 
&c.  iii.  295 

consequences  of  deviation,  id, 
of  declaring  on  a  writ  of  soramons,  iii.  296 

cannot  declare  de  bene  esse,  id. 

prescribed  form  of,  by  Reg.  Gen.  Mich.  T.  3  W.  4,  r.  1,  iii.  296/ 
297,454 
roust  |>recede  writ  of  distringas,  iii.  299.    See  Distringas. 
enforcing  appearance  to,  by  distringas,  iii.  150,  301  to  321*    8«e  I>ij- 
tringas, 

forms  of  judgments  on,  iv.  108  to  113.    See  Final  Judgments 


ALL  TUB  SEVEN  PARTS.  505 

SUNDAY, 

execution  of  writ  on,  void,  iii.  75 

considered  dies  non,  iii.  404 

proceis  not  retomable  on,  id, 

performance  of  act  on,  iii.  104 

when  bill  falls  doe  on,  id, 

or  notice  of  dishonour  received  on,  id. 

enactment  of  tO  Car.  2,  c«  7,  respecting,  id, 

service  of  process  on,  void,  iii.  75,  105 

when  included  in  notices  or  rales,  iii.  105 

when  time  expires  on,  iii.  110 

provision  of  2  W.  4,  c.S9,  s.  11,  respecting,  iii.  152 

SUFEBIOR  COURT.    See  Court.    In  Bane. 
what  so  termed,  iii.  S 
acts  to  be  transacted  before,  iii.  5  to  7 
proceedings  of,  when  valid,  iii*  6 
number  of  jadges  essential,  id. 

SUPERSTITIOUS  USES. 

juriadiction  of  Courta  respecting,  ii.  453 

SUPPLEMENTARY  AFFIDAVITS, 

not  allowed  on  rule  niai  without  leave  of  the  Court,  iii.  S6,  550 
such  consent  rarely  given,  iii.  36 
reference  of,  to  master,  iii.  36,  37 

SUPPUCAVIT, 

finding  sureties  of  peace  before  Chancellor  on,  i.  683 

SUPPOSED  DEBT, 

bad  in  a  plea,  4  Adol.  &  Ellis,  489 

SUPPRESSIO  VERI, 

in  case  of  fraudulent  concealment  no  specific  performance  decreed,  i.  833 

SURETY.    See  GvaranUe. 

liability  of,  for  clerk,  i.  82,  83 

precautions  to  be  taken  by,  i.  82, 122 

liability  of  party  guaranteeing,  i.  126  to  130 

discharge  of,  by  indulgence,  i.  129 

consent  of,  should  be  obtained  before  giving  time  to  principal,  ii.  59 

liable  in  equity  to  contribute  more  extensively  than  at  law,  ii.  303,  note  (/i) 

justification  of,  to  administration  bond,  iL  502 

form  of  affidavit,  ii.  503 

to  bail  bond,  when  released,  iii.  365 

duties  of,  on  executing  bail  bond,  id. 

must  see  that  defendant  puts  in  bail,  id. 

SURETY  BOND, 

form  of  particulars  of  demand  in  action  on,  iii.  616 

SURETIES  OF  PEACE  AND  GOOD  BEHAVIOUR,  i.  38 
when  for  a  tenant,  id,  ch.  viii. 
in  cases  of  challenges  and  fights,  i.  36 
coounission  of  peace  as  to,  i.  674,  675 
who  may  be  obtained  from,  and  for  what,  i.  675,  679 
when  and  how  to  proceed  before  a  justice  for,  i.  677 
information  for,  before  one  justice,  i.  679 
to  what  extent  may  reasonably  be  required,  i«  681 
commitment  for  refusing  to  give,  id. 
for  what  time,  i.  678 
articles  at  sessions,  id. 

form  of,  i.  679,  680 
articles  in  King's  Bench,  i.  680 

requisites  of,  i.  681 
before  chancellor,  i.  683 

by  supplicavit,  &c.  id, 
articles  by  a  wife,  i.  683,  684 

SURNAME, 

statement  of,  in  writ,  iii.  165 
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coDseqaencet  of  mistimes  in,  iii.  165,  S&5,  S  DowL  676 
affidavit  to  account  for,  iii.  166 

SURPLUSAGE, 

in  ioformation,  when  it  will  not  prejudice,  ii.  158 
in  convictions,  the  same  rule  prevails,  ii%  SlO 

SURPRISE, 

when  new  trial  granted  on  account  oC  !▼•  59  to  6t.    See  N«w  TrwL 

SUR.REBUTTER,  iii.  746 

SUR-REJOINDER,  id. 

SURRENDER.    SeeCopyhoU. 
what  amounts  to,  i.  347 

1 .  In  general,  id. 

statute  of  frauds  relating  to,  i.  292,  29S 
cancelling  alone  will  not  amount  to,  i.  317 
what  to  be  done  thereupon,  i.  316 
when  may  be  presumed,  i.  317,  318 
surrenders  by  operation  of  law,  what«  i.  318|  519 

2.  Of  copyhold,  u  347 

mandamus  lies  to  hold  Court  to  accept  •urrMidei^  u  f95>  note  {k) 

SURVEYOR.    See  Highways, 

mandamus  may  be  issued  to  justices  to  appoint  a  surveyor  of  highwa^t^  i»  Mk 

or  to  swear  him  in,  id, 

or  to  make  a  rate  to  reimburse  him,  id, 

SUSPENSION, 

distinction  between,  and  extinguishment,  i.  156 

SWEARING  AFFIDAVITt    See  AjfitkwU. 
before  whom,  iii.  645 
|[eneral  regulations  respecting,  id 
jurisdiction  of  judges  concurrent,  id. 
power  of  commissioners  when  suspended)  id% 
reswearing  of,  when  necessary,  iii»  549 
time  of  swearing,  iii.  553 

TAIU 

estate  in,  i.  246 
by  what  words  created,  i.  250 
incidents  of,  i.  246 
trees  not  cut  before  death,  i.  147 
formedon  for,  within  twenty  years,  and  ekce|)tix)Q»i  i.  732 
exceptions,  i.  747,  note  (a) 

TAKING.    See  Reeaptum. 

TAKING  SHORT  NOTICE  OF  TRIAL,  m%  706 

what  notice  deemed  sufficient,  iii.  708,  709 

TAXES, 

when  agricultural  produce  caiiaot  be  distrained  for«  u  94 
juiisdioion  of  Exchequer  to  recover,  ii»  400 

TAXING  COSTS,  iii.  37.    See  Cattt. 
in  Ecclesiastical  Courts,  iv.  226 

TEAZLES,  i.  92 

TECHNICAL  OBJECTION.    See  ImguUrities. 
notice  and  appointment  for,  iii.  602 
when  or  not  second  motion  for,  permitted,  iii.  574 
amendment  of  rule  nisi  for,  when  allowed,  iii.  583 
costs,  how  allowed  if  motion  fails  on,  iii.  600 
when  or  not  proper  to  take,  iii.  510  to  512 

TEMPERAMENT  OF  WITNESS.    See  WUnnt. 
propriety  of  awertaiiUDg,  iii.  843 
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TENANCY.*  See  EstaU. 

from  year  to  year,  how  created,  k  t54 
at  will  or  Bonerancei  how  created,  i.  f  56 
what  a  leaae  or  only  an  agreement  for  it,  L  474 

omiseion  of  judge  to  direct  aa  to,  when  a  ground  for  ttew  trial*  W.  40.    Sett  New 
Trial. 

TENANCY  IN  COMMON, 

injuries  to  personal  property  in,  i.  lOf ,  1S9 
real  proper^  in,  i.  t71»  293 

TENANT,  ii.  241 ,  251.    See  Landlord  and  Tenant.    Juitiees  rf^  Peace. 
appeal  from  justice's  decision*  ii.  361 

TENANT  BY  CURTESY, 
title  by,  i.  252 

TENANT'S  FIXTURES^ 

agreement  to  purchase,  when  stamp  requisite,  i%  €93 

TENANTS  IN  COMMON, 

recaption  when  only  remedy  as  to  personalty,  i.  645 

proper  use  of  joint  fund  or  personal  property  by,  secured,  i»  614,  815 

1.  In  perwnalty,  i.  102 

injuries  to,  i.  139, 102 

2.  In  real  property,  i.  t9'0  to  27t>  393 

estates  in  and  incidents  to,  t^. 

possession  of  one  no  longer  that  of  the  otket*,  i»  270,  27 1>  t?S*  ttd  in  note 

suine  and  being  sued,  id, 

injuries  and  remedies  inter  u,  1^  27l,  272,  3#8 

waste  between,  i.  393 

how  to  prevent  iHk  equity,  i.  272 

ouster  of,  i.  271,  374,  375 

TENANTS  FOR  LIFE,  i.  386 

TENANTS  FOR  YEARS,  i.  387,  4>4 

TENANTS  FROM  YEAR  TO  YEAR,  i.  388, 474 
for  less  than  a  year,  id. 

TENDER, 

of  indemnity,  i.  505 

to  whom  to  be  made,  i.  506 

of  mmtept  how  te  be  made,  id. 

of  bank  notes  by  3  &  4  Wm.  4,  c.  98,  s.  6,  i.  507 

should  be  in  English  gold  and  silver,  the  latter  not  eiceeding  40f.  id. 

or  in  foreign  coin  made  current  by  proclamation,  id. 

amount  should  be  named  to  party  to  whom  offer  made,  id* 

and  money  ptodViced,  counted,  and  laid  down  ih  hie  presence,  id. 

of  bank  or  provincial  note  suflScient,  if  not  objected  to  at  time,  id, 

of  part  and  proposal  to  set  off  residue,  insufficient,  i.  508,  sed  qvare 

must  be  unconditional  and  unqualified,  id. 

should  be  to  pay  on  behalf  of  debtor  a  named  su'm  produced  attd  Y>flbred  to  be 

handed  to  creditor,  and  no  more,  id. 
suggested  written  notice  of  a  tender,  id. 
by  a  tenant  on  the  land,  i.  509 
how  to  be  pleaded  and  answer,  i.  508 
creditor's  fresh  demand  after  tender  made,  i.  509 
the  3  &  4  Wm.  4,  Ok  4t»  •»  21,  does  not  authorise  a  plea  of  tender  ia  actions  for 

torts,  i.  506 
on  a  bill  of  costs,  when  it  should  be  made,  ii.  31 
of  rent,  precise  hour  of  making,  when  essential,  iii.  110,  111 
of  debt,  without  costs,  when  writ  irregular,  iii.  2t5, 281 
of  expenses  to  witness,  iii.  832 
when  pleadable  to  action  for  not  repairing,  2  Adol.  &  Ellis,  82 

TENDER  OF  AMENDS, 

party  proceeded  asainst  for  any  thing  done  in  execution  of  7  &  8  Geo»  4^  «•  29 
&  SO,  may  tender  amends,  il«  139, 141 
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TENEMENTS,  i.  151.    See  Hereditamous. 

defined  and  comprehensiTe  import,  i.  151  to  153 

TENURES, 

different  kinds  of,  i.  S29  to  233 

freehold  and  incidents  of,  i.  230  to  233 

petit  lerjeantr^,  i.  229,  note  (y) 

free  burgage,  id,  note  (a) 

boroagh-Engliflh,  id,  note  (6) 

copjbold  and  incidents  of,  i.  230  to  2S8 

corporeal  or  incorporeal,  may  be  of,  i.  229,  note  (6),  232 

voting  in  respect  of,  id, 

TERH, 

word  defined,  i.  159.    See  Etiatt, 

TERMS, 

when  imposed  by  Court  on  motions,  &c.  iii.  601 

bow  altered  and  affected  by  recent  statutes,  iii«  89  to  1 13 

distinction  between,  and  vacation,  iU.  89 

formerly  of  more  importance,  id, 

process  formerly  returnable  in,  id, 

enactments  affecting,  iii.  90,  91 

are  now  fixed,  iii.  90 

prescribed  commencement  of  eacb  term,  iii.  91 

essoin  days  of,  id, 

same  in  Ecclesiastical  Court,  by  recent  order,  iv.  136 

provision  respecting  Easter  Term,  iii.  9i 

sittings  at  Nisi  Prius  after,  id. 

return  days  of,  iii.  92 

how  affected  by  modem  rules,  iii.  100,  101 

what  acts  still  to  be  transacted  in  term,  iii.  102 

new  trial,  when  granted  on,  iv.  80,  81.    See  Netc  Trial. 

TERMAGE  FEES, 

attorney,  when  to  pay  arrears  of,  ii.  14  6 

TESTAMENT.    See  Will,    Eieeutors,    Ecclenasiical  Courts. 
tiUe  by,  i.  110 
form  of  will  of  personalty,  i.  Ill 

of  realty  and  personalty,  i.  360,  361 
ecclesiastical  Courts  alone  decide  on  validity  of  will  of  personalty,  i.  817 
validity  of  will  of  realty  determinable  only  at  law,  id,      • 

TESTAMENTARY  CAUSES.    See  Ecclesiastical  Courts. 
suits  for,  ii.  464 ;  iv.  139 

proceedings  in  obtaining  or  opposing  grant  of  probate,  ii.  500  to  506  5  iv.  138, 
141, 149 
caveat  to  prevent  grant  of  probate,  ii.  500  to  502  -,  iv.  139 

TESTATOR.    See  Will. 

when  and  why  he  must  have  the  estate  at  time  of  making  his  will,  i.  355 

TESTE  OF  WRIT, 

enactment  of  2  W.  4,  c.  39,  s.  12,  respecting,  iii.  152 
form  of  reqnisites  of,  iii.  202 
of  writ  of  distringas,  iii.  310 

TESTIMONY, 

bills  to  perpetuate,  i.  733 

must  show  that  party  bringing  it  cannot  immediately  bring  his  action,  i.  734 

TESTIMONY  OF  WITNESSES.    See  Evidence.     Witnesses. 
ascertaining  of,  iii.  839. 

THEREWITH  USED, 

certainty  of  those  words,  i.  157 

THIRD  PERSONS, 

relief  under  interpleader  act  to  claims  by,  iii.  620,  627 
claims  by  when  barred,  iii.  625 

THREATS,  i.  36,  39,  47.    See  Analytical  TabU, 
1.  To  kill,  how  punished,  i.  36 
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THREATS— (coniiniitfd.) 

to  prevent  servants,  &c.  performing  their  duty,  i.  39 

2.  Extorting  money  by  certain  threats  indictable  at  oommon  law,  i.  134 

3.  Robbing  by,  felony,  id. 

4.  To  impute  infamous  erime  capital  felony,  id, 

5.  Threatening  letter,  felony,  id. 

6.  To  destroy  corn,  hay,  or  straw,  4  Geo.  4,  c.  54,  s.  3.  .i.  135, 137 

7.  To  bum  house,  i.  39 

obtaining  personal  property  by,  bow  punishable,  i.  134 

TILL  OR  UNTIL, 

how  construed,  iii.  112, 113 

XIME.    See  Limitationt.     Enlargetnent  of  Time. 

how  calculated  in  statutes  of  limitation,  i.  764,  765 

when  first  day  to  be  eieluded  or  not,  i.  775;  ii.  69,  147  to  149 

how  month  construed,  id. 

six  months,  when  it  means  half  a  year,  i.  775 

construction  of  time  as  relates  to  public  officers,  i.  747,  775 

twenty  years  begin  to  run  from  time  right  first  descmded  or  accrued,  i.  744,  (s), 

747, (a) 
in  personal  actions  six  years  commence  from  a  perfect  cause  and  right  of  action 

I.  765 
when  infancy  expires,  i.  766 

laches  as  to  time,  when  an  objection  to  specific  performance,  t.  847  to  849 
of  performance  when  material,  i.  120,  847  to  849 
when  notice  requiring  strict  performance  essential,  i.  121 
proposal  for,  ii.  59 

attorney  bound  to  communicate  proposal  for,  to  his  client,  id, 
when  given  to  principal,  consent  of  surety  should  be  obtained,  id, 
or  in  security  of  thira  person,  the  consideration  should  be  expressed,  id. 
of  writs  of  error,  twenty  years,  ii.  597 
limitation  of  suits  in  Ecclesiastical  Courts,  ii.  478 
of  appealing  to  Judicial  Committee  of  Privy  Council  how  regulated,  ii.  578 
of  service  of  process,  iii.  143,  241,  264 
how  calculated,  iii.  107  to  113 
hour  of  the  day.    See  Hour, 
judge  cannot  give,  to  pay  debt,  iii.  11 
obtaining,  to  put  in  bail,  iii.  372.    See  Bail. 
statement  of,  in  declaration,  iii.  470 
mistake  in  aided  after  verdict,  id, 
demurring  to,  when  inconsistent,  iii.  463,  470 
in  respect  to  twng  advantage  of  irregularitiefl,  iii.  512.    See  Irregularities, 
of  serving  rules,  &c.  iii.  100,  561  to  564,  583,  586 
of  applying  to  chanee  venue,  650,  655.    See  Venue. 
giving  time  to  pay  aebt,  iii.  663 
of  entering  issue,  iii.  771,  772 

of  tenderincf  a  bill  of  excei)tionB,  iv.  10,  11.    See  Bill  of  Exceptions, 
of  moving  for  a  new  trial,  iv.  84.    See  New  Trial, 
of  moving  in  arrest  of  judgment,  iv.  99 

TIME  OF  DECLARING.    See  Declaration. 

1 .  how  soon  formerly  and  at  present  plaintiff  may  declare,  iii*  136 

2.  of  declaring  on  serviceable  process,  iii.  438 

3.  on  bailable  process,  iii.  439 

4.  of  preparing  to  declare,  unless  debt,  &c.  paid  within  four  days,  iii.  440 

5.  of  declaring  de  bene  esse  when  not  admissible,  iii.  441 

6.  when  declaration  de  bene  esse  absolute,  iii.  442 

7.  form  of  proceeding,  where  delivered  or  filed  de  bene  esse,  id, 

8.  cannot  declare  between  10  Aug.  and  24  Oct.,  id. 

9.  when  declaration  may  be  delivered,  iii.  443 

10.  when  plaintiff  must  declare,  id. 

11.  time,  how  calculated,  iii.  444 

12.  if  no  judgment  of  nonpros,  plaintiff  may  declare  within  a  year,  iii.  445 

13.  obtaining  further  time  to  declare,  iii.  446 

form  of  rule,  iii*  447 

TIME  OF  ENJOYMENT.    See  Remainder.    Reversion, 
of  real  property,  i.  264 

twenty  years'  possession,  effect  of,  i.  241 ,  273,  757,  758 
undisturbed  enjoyment,  and  effect  of  disturbance,  i.  757, 758 ;  1  Knapp's  Rep.  70 
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TIME  FOR  PLEADING.    See  Notice  to  Plead.    Plea. 
statement  of,  in  notice^  iii.  49d  to  502>  700 
if  no  notice  ^tven,  defendant  need  not  pkeod>  iii*  499 
if  too  little  giveui  notice  void,  iii.  500 
of  entering  rule  to  plead,  iii.  603 
form  of  entry,  iii.  504 

of  obtaining  fartbef  tine  to  plead  in  abatemant*  iii*  703 
the  like  in  bar,  iii.  704 
time,  how  calculated,  Ui.  704,  710 
order  for,  how  obtained,  iii.  704 
forms  of  summons  and  order  for,  iii.  705 

TITHES, 

not  conveyed  under  term  "  hereditamentt,'*  i.  I«k3 

will  not  pass  under  t^Tpa  **  appurtemnt,'*  i.  154 

recent  alteration  in  law  of,  1. 221 

collection  of,  in  kind,  commutation  of,  &c.  id^ 

suits  for,  preferable  in  {Exchequer,  i.  27,  n*  (n) 

of  wood,  1. 182, 183 

notice  to  determine  a  composition  for,  i.  483 

operation  of  statutes  of  limitations  respecting,  i.  762,  783 

enactmenU  in  stat.  2  &  3  Wm.  4,  c.  100,  as  to,  i.  745,  n.  (x),  748,  n.  (e\  762 

enactments  in  3  fie  4  Wm.  4,  c.  27,  s.  40  Ac  43,  limitiqg  proceedings  for,  i.  784 

in  general,  i.  218  to  221 

composition,  agreement  whop  it  ceases,  i«  220 

injuries  to  titbe-owner  or  occupier,  i  898,  399 

remedies  for  subtraction,  i.  218  to  221 

tithe-owner,  i.  398 

occupier,  i.  398,  399 
suggested  tenn  of  lease  of  tithe,  and  of  contract  ibr  composition,  i,  483 
jurisdiction  of  Court  of  Exehequer  over,  ii,  452 

of  Ecclesiastical  Courts,  ii.  466,  400 

of  justices  of  peace,  ii.  456 
subtraction  of,  ii.  490 
proceedings  for,  ii.  491 
form  of  citation,  id, 
of  libel,  id, 

TITLE. 

sixty  years'  possession  not  necessarily  a  good  tltl^,  it  747,  Q.  (») 

covenants  for,  i.  341  to  346 

what  a  vendor  must  make  out  and  wheii,  i«  849 

rof«reiiM  of,  tp  master,  on  bill  for  apeoifio  porfonnuiM*  1 863 

TITLE-DEEDS, 

belong  to  owner  of  estate,  i.  96 

stealing  of,  L  133 

destruction  of,  by  fix«i,  wben  ^xcuaea  purchascNT  fifom  oompleUng  purchase^  i«  845, 

TITLE.  DEFECT  OF, 

engagement  by  attorney  to  make  satisfaction  on  diteomr^  of,  ii,  20 
this  to  avoi4  f  foct  of  itatutai  of  limitatiooa,  M, 

TITLES  TO  PERSONALTY, 
in  guneral,  i,  102  to  130 
mere  possession  or  occupancy,  i,  102 

Iirerogative,  i,  103 
brieiture,  id, 
custom,  id, 
succession,  id. 
marriage,  id. 
judgment,  i.  104 

Sift,  id. 
onatio  asortis  eausft,  id, 
asmgnment,  i.  106 
contract,  i.  108, 112 
bankruptcy,  i.  108 
insolvency,  id. 
administration,  id. 

wiU  or  laitavioiit,  i.  \\0 
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TITLES  TO  REALTY, 
in  general,  i.  272  to  365 
alteradong  by  recent  acts,  i.  272 
by  mere  ponesnon  or  long  enjoyment,  i.  241,  278 
less  than  twenty  years  not  sufficient  when,  10  B.  6c  Ores,  747 
by  descent,  i.  276 
table  of  descent,  i.  278 
by  purchase,  !•  279 
eacneat,  id, 

special  occupancy,  i.  280 
msfriptioBS  or  cuatooM,  i.  SM 
forfeiture,  i.  286 
alienation  of  several  kinds,  t.  S91  lo  965.    See  AUemtiim.    OtpyMd,    Dud, 

Dtvke. 
by  awaid,  i.  329 

by  marriage  settlements  and  joinlures,  lit, 
by  voluntary  conveyances,  i.  332 
by  fraudulent  conveyance,  i.  330 
by  legal  and  equitable  mortgage^  flee.  i.  333 
by  license,  i.  336 
vendor  should  be  ready  with,  i,  295,  n.  (f) 

TITLE  OF  CAUSE, 

statement  of,  in  attdavit  iiu  A38 
in  a  plea,  iii.  716 
in  replication,  iii.  743 

TITLE  OF  COURT, 

statement  of,  in  affidavit,  iii.  637 
must  be  stated  accurately,  id, 
in  declarations,  iii.  454,  460,  463 
in  a  plea,  iii.  716 

TITLE  OF  DECLARATION.    See  DecUrQtim. 
in  what  Court,  iii.  454,  460,  463 
of  day  of  filing  or  delivering,  id, 
of  a  plea,  717 

TOLL  HOUSES,  aee,  i.  90S 

TOLLS, 

right  to,  i.  221, 222 

TOMBSTONES  AND  MONUMENTS,  i.  50  to  52, 95.    Se«  B«rtai« 

TORT, 

to  the  per$on,  die  with  deceased,  1. 529 
and  executor  or  administrator  cannot  sue  for,  id. 
when  otherwise  in  equity  as  to  waste,  i,  869 
but  executor  or  administrator  may  now  sue  or  be  sued  for  torta  to  jtroperty,  i,  530 

770 
or  setting  off  one  judgment  against  the  other  In  catei  of,  I,  667 
independently  of  contract,  i.  12 
are  temporal  or  ecclesiastical,  i«  13 
iurisdiction  of  Court  of  Admiralty  in  cases  of,  U«  512 
liability  of  executors  for,  iii.  426 
enactments  respecting  actions  l^r,  iU«  40, 91 
number  of  defendants  in  actions  for,  iii.  127 
paying  money  into  Coqrt  vx  certain  actions  for,  iii.  686 

TOSSING  UP, 

new  trial  where  verdict  given  by,  Ivt  54, 56 
for  umpire,  it  93 

TRADE, 

when  executor  or  adminiatrator  should  canv  on  the  inii^  of  a  deceased  p%rty,  i.  528 
contracts  in  restraint  of,  7  Bing.  735 ;  1  Nev.  Ac  Peny,  796 

TRADER, 

conveyuMt  by,  of  ilook,  iiibcta,  fitc.  vbat  it  paaaea,  U  89 

TRADESMAN'S  BILL, 

stating  proofs  in  action  for,  iii*  858.    See  Br<ff, 
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TRANSFER.    See  Conveyance, 
necessity  for  notice  of,  i.  106 

TRANSITU.     See  Stopping  in, 

TRAVERSES. 

when  special,  to  conclude  to  the  country,  iii.  743 

TREATIES, 

regulations  in,  preserved  in  preference  to  Privy  Council,  ii.  582 

TREES  AND  SHRUBS,  i.  183.    See  Woods  and  Underwoodt,  i.  182.     Watte. 
in  general,  i.  183     , 

when  sale  of,  not  within  statute  of  frauds,  i.  93 
trees  sold  by  owner  who  dies  before  cutting,  when  or  not  they  pass  to  purchaser, 

i.  147 
when  protected  from  larceny  or  malicious  injuries,  i.  93, 94,  410  to  412 
on  copjhold,  i.  234,  236,  237 

waste  m  cutting,  and  when  allowed  in  equity,  i.  259  to  261 
blown  down,  property  of  landlord  unless  only  fit  for  fire-wood,  i.261  , 
forfeiture  by  cutUng,  i.  290,  291 
commoner  must  not  damage,  i.  396 
notice  of  one  having  blown  down  on  land  of  another,  and  of  intention  to  remove 

same,  i.  569 
law  respecting  trees,  and  when  they  may  be  cut,  i.  652,  653 
injunction  to  prevent  waste  relating  to,  i.  727 
commoner  must  not  cut,  i.  652 
when  damages  for  waste  respecting,  may  be  recovered  in  equity  from  executor, 

i.  869 
penalty  for  stealing  of,  ii.  136 
trespass  act,  ii.  142 

TRESPASSES, 

mere  authority  not  sufficient,  i.  239 

what  possession  requisite,  i.  239, 240 

a  mere  license  not  sufficient  to  sustain  trespass,  i.  241 

night  poaching  how  punished,  i.  401 

small  trespasses,  how  punished,  i.  181,  407,  408 

in  pursuit  of  game,  how  punished,  i.  403  to  406,  ii.  142,  146 

unaer  mutiny  act,  i.  381 

what  a  trespass,  i.  380 

remedies  for,  id. 

by  prevention,  i.  381 

l^  distress,  id. 

by  proceeding  in  equity,  id.  ^ 

by  summary  proceeding  before  justices,  id. 

for  trespass  as  to  game,  id, 

by  action  of  trespass,  i.  382 
precautionary  measures  to  be  adopted  in  case  of,  i.  450 
now  to  give  notice  not  to  trespass,  id. 
forms  of  notice  not  to  trespass  or  sport  for  game,  i.  451 ,  452 
the  like  not  io  JUh,  &c.  i.  452 
in  fisheries  how  prevented,  i.  606 
to  real  property,  how  may  be  prevented,  i.  599  to  613 
when  wasteful  will  be  restrained  by  injunction,  i.  722  to  724 

proceedings  for  injunction,  i.  723,  in  notes 
necessity  for  litigating  known  interruptions  of  claims  within  twenty  years,  i.  757, 

768 
declarations  in  quare  eUtummf regit,  iii.  460,  470,  471 
statement  of  abuttals  in,  iii.  428,  429,  460,  470 
K^.  gen.  H.  T.  4  W.  4,  respecting,  iii.  471 
object  of  rule,  id. 
pleas  in,  iii.  728,  729 
general  rulgulations  respecting,  id. 
certificate  as  to  costs  in  actions  of,  iv.  22,  Uc.    See  Costs. 
when  final,  iv.  23 

new  trial,  when  granted  where  damages  excessive,  iv.  64,  65,  66 
form  of  judgment  in  action  of  trespass,  iv.  110.    See  Final  Jvdgment. 

TRIAL.    See  Preparing  for  Trial.    New  Trial  at  Bar. 
enactment  respecting,  iii.  40,  91 
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prepann^  for,  838  to  865.    See  Preparing  for  Trial. 
examination  of  witneueK  before,  iii.  839  to  845.    See  Witneiset* 
delivery  of  brief  before,  iii.  847  to  864.    See  Brief. 
consultation  before,  iii.  864,  865.    See  Coruuttation. 
difcovery  of  fresh  evidence  before,  iii.  865.    See  Evidence, 
withdrawing  record  before,  iii.  8<'0,  871 
of  the  trial  and  its  incidents,  iii.  866 

1.  general  observations  respecting,  iii.  866,  867 

2.  principal  attorney's  attendance  requisite,  iii.  869 

should  attend  early  with  witnesses,  id. 
should  secure  attendance  of  junior  counsel,  id, 
should  not  try  cause  out  of  order,  iii.  870 
when  proper  to  withdraw  record,  iii.  870,  871 
of  poetponing  trial,  iii.  871 

3.  object  and  utUity  of  opening  speeches,  and  advantages  of  a  reply,  iii.  871, 

872 
practical  rules  on  the  subject,  iii.  872 

4.  of  the  right  to  begin,  id, 

in  general,  counsel  who  has  to  prove  the  affirmative  of  tlie  issue  begins, 

iii.  872.  873 
exceptions  in  actions  for  personal  injury,  iii.  874 
limit  of  these  exceptions,  iii.  875 
in  actions  of  rejtlevin,  iii.  876 
of  ejectment,  iii.  877 

of  defences  under  statute  giving  the  general  issue,  id. 
when  defendant  offers  to  make  admissions  on  trial,  id, 
incorrect  ruling  of  judge  no  ground  for  new  trial,  id, 

5.  of  the  junior's  opening  the  pleadings,  id. 

duty  of,  as  connect^  witn  the  trial,  iii.  878 
taking  notes  by,  iii.  879 
the  lue  b^  attorney,  id. 

6.  of  the  leading  counsel's  opening  speech,  iii.  880 

1 .  general  considerations  respecting  same,  id. 

2.  Sie  several  parts  of  such  speech,  iii.  881 

1.  the  plaintiff's  claims,  iii.  881  to  884 

consequence  of  omitting  part  of  same,  id. 

2.  statement  of  plaintiff's  expected  evidence,  iii.  884 

3.  anticipatinff  points  of  law,  iii.  885 

4.  of  expected  defence,  iii.  886 

observations  thereon,  id, 

5.  counsel's  privilege  of  speech,  iii.  887 

how  qualified,  id, 

6.  duty  of  junior  counsel  to  attend  to  opening  speech,  iii.  888 

the  like  of  attorney,  id, 

givine  hints,  if  any  omission,  id, 

7.  of  the  plaintiff's  counsel  giving  evidence,  &c.  id, 

usual  course  of  adducing  same,  iii.  888,  889 

8.  of  defendant's  counsel  examining  witness  on  the  voire  dire,  iii.  889 

objecting  to  competency  of  same,  id, 

or  mode  of  exaramation,  id, 

mode  of  objectiug,  iii.  888,  890 

course  if  admissimlity  of  evidence  doubtful,  iii.  890 

9.  examination  of  witnesses  in  chief,  id. 

1.  usual  course  of,  id. 

2.  right  of  leader  to  take  examination  of  witness  out  of  hands 

of  junior,  iii.  891 

3.  modes  of  examining  in  chief,  iii.  892 

what  questions  may  be  put,  id, 

must  be  pertinent  to  issue,  id, 

must  not  be  too  leading,  iii.  892,  893 

leading  questions  when  permitted,  iii.  893,  899 

exceptions  thereto,  iii.  894,  895 

4.  order  of  proof,  iii.  895 

5.  whether  counsel  can  discredit  his  own  witness,  and  how. 

iiu  896 
10.  of  the  cross  esamination  of  witnesses,  iii.  897 

1 .  of  the  right  to  cross-examine,  id, 

2.  what  disparaging  questions  may  be  put,  iii.  899 
VOL.  IV.  2  L 


514  OSNEaAL  INDBX  OF 

TRIAL— (continued.) 

3.  mode  of  croM-cnmiDation,  liL  899 

what  leading  questiottt  imy  be  put,  iii.  693»  699 

11.  of  the  re-exwainatioD  of  witnetsee,  iii.  901 

12.  of  calliog  back  a  witoeas,  id, 

13.  of  acqvktai  of  om  of  levenl  defendanlB  at  tb«  ckae  of  ^eiiMidant's 

case,  iii.  902 

14.  the  speech  of  defendant'i  counad,  iii*  903 

1 .  ID  general,  id* 

2.  of  calling  evidenoe  ia  aapport  of  a  defcnet«  id. 

3.  when  no  atatement  of  new  Acts  in  favmir  of  a  defendant  to 

be  made,  iii.  905 

15.  of  several  defendants  defending  wepnoAtfy,  m»  907 

sereial  counsel  for  each,  id, 

separate  speeches  to  the  joiy  for  each,  id* 

16.  of  examining  witnessei  in  direct  coatcadictioii  of  the  evidence  in 

chief,  iii.  908 

17.  of  giving  evidence  in  reply,  iii*  909 

speeches  and  proceedings  theraoo,  id, 

18.  of  the  reply  or  concluding  speech  to  the  j«ry«  id. 

19.  of  the  judge's  summing  up,  iii.  911 

20.  his  direction  to  the  jury  napectinff  costs,  iiL  913 

21.  of  objecting  to  summing  npof  juo^,  time  of  objecting,  iii.  914 

22.  misdirection  of  judge,  when  or  not  a  ground  of  motion,  for  new 

trial,  iii.  915 

23.  of  the  jury  withdrawing,  iii  916 

of  discharging  jury,  iiL  917 
of  withdrawing  a  juror,  id. 

24.  of  the  verdict.    See  Vtrdiet* 

form  of  bill  of  exceptions  at,  iv.  1 4 

certificates  under  difleiant  stitutoalbr  coila  titer  verdict,  iv.  18 
to  28.    See  Cosu. 

TRIAL, 

notice  of,  iii.  773  to  784.    See  Notice  rf  Trial. 
before  sheriff  for  Easter  Tuesday  good,  iii.  106 

TRIALS  AT  BAR.  ' 

bill  of  ezcentions  may  be  tendered  in,  iv«  3 
the  like  of  aemurrer  to  evidence,  id. 

TRICK, 

new  trial,  when  granted  on  account  of,  iv,  59  to  62.    See  New  Trid, 

TRIFLING  ACTIONS, 

when  new  trials  refused  in,  iv.  73 

TRINITY  TERM, 

commencemeDt  and  duration  of,  iii.  91 

TROVER, 

what  constitutes  a  conversion,  u  555,  566 
demand  to  constitute  one,  id. 

form  of,  i.  566i  567 
notice  by  a  reversioner,  when  essential,  i.  568 
replevin  preferable  remedy,  and  why,  i.  811,  Sit 
bill  in  equity  for  specific  delivery  when  preferable,  i.  Z\i  to  815 
staying  proceedings  in,  where  goods  are  restored,  iii.  281,  691  to  693 
form  of  judgment  in,  iv.  110.    See  Final  Judgment, 

TRUCKS,  i.  20« 

TRUSTEES, 

cannot  purchase  trust  estate,  i.  375 

precautions  by,  i.  471 

form  of  notice  by  trustee  of  his  incumbrance,  &c.  id. 

notice  to  one  of  several,  when  notice  to  all,  i.  46a 

within  what  time  to  object  to  purchase  by,  i.  768 

jurisdiction  of  Courts  of  Equity  over,  ii.  423 

TRUST  DEEDS,  i,  333 
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TRUST  ESTATE, 

trastee  cannot  parchaiCi  i.  STS 

TRUSTS.    See  Utet  and  TrutUi  ^ 

always  cognixable  in  equity,  i.  815 

groonds  on  which  Courts  of  Equity  obtained  jurisdiction  over  executors  and  wills, 

id. 
also  over  administrator,  i.  815  to  817 
statutes  of  linjitations  relating  to,  i.  776 
jurudiction  of  Courts  of  Equity  over,  ii.  423 

TURNPIKE  GATES,  i.  «0« 

TURNPIKE  ROADS,  i.  200 

TWENTY  POUNDS, 

jurisdiction  of  sheriff  when  debt  under,  iii*  47 

when  damages  under  new  trial  when  or  not  granted,  iv.  73,  74.    See  New  TriaU 

TWENTY  YEARS.    See  Posuitum.    Limilati&nt,  Statute  of. 
possession  primd/acie  a  sufficient  title,  i,  241,  274 

UMPIRE, 

appointment  of,  in  reference,  ii.  93 

should  be  appointed  before  disagreement,  id* 

may  make  award  after  refusal  of  arbitrator  to  proceed,  id, 

but  in  general  not  before,  id, 

bow  be  should  be  appointed,  id. 

form  of  appointment  of  one,  id. 

tossing  up  for,  id, 

UNCERTAINIT, 

in  a  contract,  when  fatal  at  law  and  in  eqtiily,  i.  112  to  126 
when  or  not  prevents  decree  of  specific  perfonnance,  i.  828  to  831 

UNCONSCIONABLE  DEFENCE, 
new  trial  refused  in  case  of,  iv.  74 

UNDERSHERIFF.    $eeSher{f. 
shetiff  must  appoint,  ill.  4f,  48 
with  office  within  one  mile  of  Inner  Temple  Hall,  iii.  47 
liability  and  fiinctions  ot.  Hi.  47,  48 
delivery  of  writ  o{  fieri facioi  to,  iii.  47 
usually  an  attorney  of  experience,  iii.  48 
may  preside  on  trials  of  writs  of  inquiry,  &c.  iii.  47,  48 
should  have  good  legal  knowledge,  iii.  48 

UNDERTAKING, 

of  defendant's  attorney  to  appear  tt)  writ,  iii,  240, 273, 367 
forms  of,  iii.  240,  273,  36S.    See  Form, 
should  be  in  writings  iii.  273,  367 
enforcement  of,  by  attachment,  ill.  367,  368 

UNDERWOOD, 
in  general,  1. 182 
when  sale  of,  not  within  statute  of  frauds,  i.  93 

UNFAIR  ADVANTAGE, 

duty  of  attorney  not  to  take,  ii.  24,  25 

UNINFORMED  MIND, 

objection  to  witness  on  account  of,  iii.  810 

UNITY  OF  POSSESSION,  i,  85 

UNITY  OF  SEISIN,  1  Gale,  61;  i.  156, 157|  286 

UNIVERSITIES,, 

exemption  in  iliivouf  bf  drttclfed  cletks,  &c.  who  have  taken  degrees  at,  ii.  5,  5  h, 
86 

UNNATURAL  OFFENCES,  i.  41 

punishable  capitally  on  proof  of  penfetretlon  only,  id* 
jury  negativing  emission  will  not  prevent  conviction,  id* 
when  indictment  should  be  for  misdemeanor  only,  id* 

2h2 
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UNNECESSARY  MATTER, 

jarisdiction  of  Court  to  strike  oat,  iii.  47 S,  474 

UNQUALIFIED  PERSON.    See  Attorney  and  Sotieitor. 
cannot  sue  for  businesi  done  as  an  attorney,  &c.  ii.  15 
prohibited  from  using  proctor's  name,  ii.  34 

UNTIL. 

how  construed,  iii.  112,  IIS 

UNWHOLESOME  FOOD, 

punishment  for  selling  of,  i.  43 

USAGE, 

practice  of  Courts,  how  regulated  bj,  iii.  55 

USEFUL  SCIENCES, 

advantages  of  studying,  before  being  articled  to  an  attorney,  &c.  ii.  5 

USER.    See  Non-um,  i.  284,  285,  757 

USES  AND  TRUSTS, 

deeds  operating  under  the  statute  of,  i.  532 

when  or  not  the  use  is  executed,  t^. 

or  when  the  legal  estate  remains  in  a  trustee,  id, 

differences  between  legal  and  equitable  estates,  i.  322  to  324,  365  to  373 

covenant  to  stand  seised  to,  i.  324 

bargain  and  sale,  i.  326 

lease  and  release,  i.  327 

deeds  to  lead  or  declare,  i.  328 

deeds  to  revoke,  id. 

effect  of,  i.  284,  757 

consequence  of  interraption  of,  id, 

USUAL  TERMS, 

meaning  of  those  words,  iii.  705 

USURY  AND  USURY  ACTS. 

DOW  lawful  in  certain  cases  to  stipulate  for  more  than  5  per  cent.,  i.  126 

recent  alteration  in  usury  laws  by,  1  Vict.  c.  80  ',  Chitty  &  Hulme's  Col.  Stat. 

45, 1154 
provisions  of,  with  regard  to  solicitors,  &c.  procuring  loan  of  money,  ii.  32 
penalties  under  the  same,  id, 
provisions  of,  sometimes  evaded,  td. 
when  security  invalidated,  id, 

VACATION. 

judges  formerly  sat  iu  banc  in,  iii.  8 

though  judgment  delivered  in  term,  iii.  8,  9 

when  single  judge  may  stay  judgment  in,  iii.  20 

or  compel  sheriff  to  return  process,  iii.  20,  46, 61 

delivery  of  declaration  in,  when  irregular,  iii.  21 

writ  of  habeas  corpus  in,  iii.  23 

when  single  judge  may  bail  in,  id, 

could  not  quash  demurrer  in,  id, 

aliter  now,  iii.  756 

when  he  cannot  act  in,  iii.  24,  66 

when  business  of  term  transferred  to  jadge  in  vacation,  iii.  27 

when  writ  expires  in,  iii.  46 

how  affected  by  recent  statutes  and  roles,  iii.  89  to  113 

formerly  few  proceedings  in,  iii.  89 

what  days  before  the  term  deemed  part  of  vacation^  iii«  91 

sittings  at  nut  priut  in,  id, 

proviso  for  trial  at  bar  in,  id, 

judement  on  indictments  in,  iii.  92 

justification  of  bail  in,  id, 

trial  of  ejectment  in,  and  immediate  execatioD,  iii.  92, 94,  924 

the  like  as  to  writ  of  inquiry,  iii.  93,  99 

return  to  writs  of  inquiir  in,  iii.  93,  674 

execution  after  verdict  in,  iii.  93,  924 

alteration  of,  by  2  W.  4,  c.  39,  iii.  95,  924 

when  plaintiff  may  issue  writ  and  proceed  to  judgment  in,  id, 

oppearance  or  baU  above  in,  iii.  96 


ALL  THE  SEVEN  PARTS.  517 

VACATION— (eontinued.) 

exception  as  to  proceedings  between  10th  Angost  and  24th  October,  iii.  96  to  98 

time  for  transacting  business  doring  circoits,  iii.  98 

jory  process  and  writs  of  inquiry  may  be  tested  in,  iii.  99 

and  made  returnable  immediately,  id. 

judge's  order  for  return  to  process  in,  id, 

bow  altered  and  affected  by  modem  rules,  iii.  100  to  lOS 

dutinction  between,  and  term,  iii.  101 

form  of  notice  of  putting  in  bail  in  vacation,  iii.  S80 

obtaining  summons  in  case  of  irregularities,  iii.  21,  22,  557 

staying  proceedings,  iii.  557.    See  Staying  Proceedingt, 

VAGRANT  ACT, 

abstract  of  enactments  of,  stated,  i.  621  to  623  in  notes 
questions  on  expediency  of  enactments,  i.  623  in  note 
apprehension  of  oflenders  under,  i.  621 

VALIDITY  OF  WILL, 

proceedings  to  contest  same,  ii.  503,  504 ;  iv.  138, 141, 149 

VALUABLE  SECURITY, 
meaning  of  term,  i.  97 

VALUATION, 

when  agreement  to  sell  by,  enforced,  i.  828  to  831 

VARIANCES.    See  IrreBularitiit. 

amendmenU  of  should  be  liberally  allowed,  iii.  63,  261,  480,  481,  923 

in  copy  of  writ  when  it  vitiates,  iii.  75,  229,  304,  311 

between  issue  and  record,  when  ground  for  new  trial,  iv.  68.    See  New  Trial. 

VEGETABLES,  &c.  i.  91 .    See  Emblements, 
protected,  i.  91  to  94 
when  they  belong  to  executor  and  not  to  heir,  t^. 

VENDOR  AND  PURCHASER.    See  Precautumary  Measures.    Assignment. 
conduct  of,  before  formal  conveyance,  i.  295 

1.  Sale  of  personal  property,  i.  125.    See  Omtract. 

precautions  in  contracts  of  sale,  i.  125 

enactment  and  operation  of  statute  against  frauds,  i.  93, 125, 126 

real  purchaser  liable  though  not  known,  i.  125 

when  property  passes  to,  in  specific  articles,  id.    7  B.  &  Cres.  26 

warranties  and  Wach  of,  and  remedies,  i.  126 

2.  Sale  of  real  property. 

how  statute  against  frauds  affects  contracts  for,  i.  292 

precautions  by  vendor,  i.  295 

advertisement  and  particulars  and  conditions,  i.  114  to  116,  295 

expediency  of  full  preliminary  agreement,  i.  293,  294 
terms  thereof  suggested,  i.  293  to  297 
precautions  by  purchaser,  i.  295  to  299,  459  to  470 
abstract,  1.298 

who  entitled  to  custody  of,  i.  304 
purchasers  taking  possession  of,  before  conveyance,  i.  299 
purchasers  refusing  to  complete,  and  what  to  be  done,  id. 
drafts  of  conveyance  and  deed  belong  to  client,  i.  304 
requisites  of  conveyance  in  general,  i.  307.    See  Deeds, 
covenants  for  title,  i.  341  to  345 

3.  Voluntary  conveyance  void  against  purchaser,  i.  332 

4.  Precautions  by  purchaser  of  a  personal  chattel,  i.  459 

by  purchaser  of  a  chose  in  action,  i.  459,  460 

possession  when  need  not  to  be  taken,  i.  460 

aliter  in  bankruptcy,  id, 

all  securities  to  ne  delivered,  i.  462 

notice  to  all  parties  advisable,  i.  463 

notice  and  request  from  vendor  to  take  away  goods  bought,  i.  496 

when  breach  of  contract  between,  prevented  by  injunction,  i.  710  to  714 

when  peHbrmance  of  contract,  sale  specifically  enforced,  i.  852  to  860 

5.  Precautions  by  vendor  of  real  property  before  he  sells  by  auction,  i.  463,  464, 

295 
6t  Precautions  by  purchaurs  of  real  property,  i.  465 
notice  to  tenants,  i.  466 
form  of  attornment,  id. 
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VENIRE  FACIAS  JURATORES, 
form  of  writ  of,  iii.  797 
to  whom  to  b«  directed,  iii.  798 

VENUE.    See  Declaration, 

rule  avoiding  repetition  of,  iii.  64 

statement  of,  by  Reg.  Gen.  Hil.  T.  %  W.  4,  iii.  453 

variance  in,  not  a  waiver  of  bail,  id. 

statement  of,  in  margin,  when  sufficient,  iii.  iSQ,  4&)^  464,  470 

in  actions  of  trespaaa,  iiL  460 

time  for  pleading,  how  affected  by.  iii.  600 

applications  to  change  the  venne,  iii.  646 

when  application  is  of  course  or  not,  iii.  646  to  648 

when  must  be  special,  iii.  648 

requisite  of  affidavit,  iii.  648,  652 

in  local  actions  under  3  &  4  W.  4,  c.  42,  s.  22,  in.  649 

difference  between  ordinary  and  special  application,  iii.  ^50 

time  of  application  in  ordinary  ca«is,.  i^.  650, 65^ 

practice  in  ordinary  cases,  iii.  651 

requisites  of  affidavit  in  these  cases,  iii.  652 

by  whom  affidavit  to  be  sworn,  id. 

form  of  affidavit,  id, 

discharging  order  or  rule,  if  iipproperly  obtained,  iii.  653 

of  plaintiff's  undertaking  to  give  material  evidence  in  original  county, 

ill.  654 
what  a  compliance  wit^  such  u^deitakiag,  14^ 
what  deemed  materia^  evideoi^  ilL  655 
form  of  rule  to  change,  venue  ii^  Ver^  Ume^  iij*  654 
of  judge's  order  in  vacation,  iii.  655 
to  retain  venue  on  usual  uadettakiag,  id. 
time  of  applying  on  special  grounds,  id, 
cannot  be  until  after  pWa,  iiju  6^ 
requisite  affidavit  in  support  of  application,  iii.  657 
special  rule  nisi  w  summons,  id. 
costs,  when  to  be  paid,  iii.  658 

VERBAL  ADMISSIONS, 

enactmenU  of  9  G.  4,  c.  14,  to  prevent  them  being  available,  i.  Tff^,  7#7 

VERBAL  SLANDER, 

action  for,  when  sustainable,  i,  44 
statement  of,  in  brief,  iii.  849.    See  ^rirf, 

VERDICT, 

immediate  execution  af^r,  when  g^Vited,  iii.  93 

at  nisi  prius,  iii.  924.    See  Trial, 

by  what  consideration  to  be  governed,  iiL  908,.  909 

finding  interest  by,  iii.  920 

of  jury  stating  reason  for  verdict,  id, 

counsel  not  allowed  to  question  jury  at  tp,  id, 

of  the  right  to  know  what  precise  issue  the  jury  finds,,  iii.  92l 

of  compelling  plaintiff  to  enter  verdict  on  one  count,  id, 

of  applications  to  conect  verdict,  iii.  922 

other  incidents,  iii.  922,  923 

of  executions  immediately  after  verdict,  iii.  924  to  926 

bill  of  exceptions  roust  be  tendered  before  pronouncing  i^C  iv*  It 

applications  for  certificates  for  costs  after,  iv.  13  to  28.    See  CotU* 

all  the  jurors  roust  concur  in,  i v.  95 

final  judgment  after,  iv.  100  to  114.    See  Fiml  JudputfU, 

VERDICT  UNDER  £20, 

when  new  trials  granted,  iv.  73.    See  AVw  TriaL 

VERMIN, 

when  traps,  &c.  are  set  to  destroy*  notice  shoold  be  givqq,  i.  609 
form  of  notice,  id* 

VICARAGE,  163 

Jiabiiity  for  permissive  waste,  i.  393.    See  Dilapidationt, 

not  for  omission  of  ornamental  repairs,  id, 

what  timber  a  rector  or  vicar  may  cut^  Strachy  v.  Francii,  2  Atk.  21T 
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VIC  ARAGE— (coiKimied.) 

not  liable  for  bad  kutbmdry  or  not  repniring  modern  fences,  Birr  ▼•  Bslfe,  K.  B* 
16  April,  18S5 

VIC£-C]UNC£ILOR,  COURT  OF» 

jurisdiction  of,  ii.  446  to  450 

when  created,  ii.  446 

enactment  of  53  Geo.  3,  c.  24,  respecting,  ii.  446,  447 

VIDEUCET,  «  Nev.  &  P.  2 

VIVA  VOCE.    Sm  Ewidmtee. 

examination  of  witnesses,  iii.  810,  616 
when  master  may  examine  parties,  iif.  7 

VIEW, 

when  proper,  iii.  803 
what  writ  for,  should  contain,  id, 
costs  of,  when  allowed,  id, 
how  obtained,  id, 

VOID, 

distiKtico  between,  and  irregskr,  iii.  75 

VOIRE  DIRE, 

examining  witnesses,  iii.  889.    See  Trial, 

VOLUNTARY  ADJUSTMENTS, 
of  an  action,  how  enforced,  iii.  662 
rule  of  Court  to  enforce  same,  id* 
attachment  thereon,  iii.  66S 
caution  to  be  observed  in  giving  time,  id. 

VOLUNTARY  ASSIGNMENT,  i.  106, 108.    See  Assignment, 

VOLUNTARY  BOND, 

to  be  paid  before  legacies,  i.  113 

VOLUNTARY  CONVEYANCES, 

when  will  constitute  an  act  of  banknspley,  i.  331 

when  or  not  void  as  against  creditors  or  purchasers,  i.  330  to  333 

valid  against  party,  and  in  preference  to  a  legatee,  i.  lOS 

VOTING, 

right  of,  i.  262  to  264 

WAGGON  ROADS,  i.  202, 182 

WAGES.    See  Seamen't  Waget, 

seaman's  recoverable  before  a  justice,  5  &  6  W.  4,  c.  19 

suits  for,  ii.  520 

arrest  of  ships  for,  ii.  533 

WAIVER. 

of  forfeitures,  i.  288  to  291.     See  Forfeiture. 

of  laches  in  not  giving  due  notice  of  non-pavment  of  bills.    See  Laches.    BUh  of 

Exchange. 
of  objections  on  account  of  concealment,  &c.  i.  8S8 

by  taking  or  keeping  possession,  when,  i.  299,  838 

WAIVER  OF  IRREGULARITIES.    See  JrreguUmtiei. 

WAIVING  PLEA.    See  Plea. 

leave  of  Court  necessary,  iii.  722 

WAIVING  COSTS, 

when  plaintiff  may  issue  immediate  execution  on  waiver  of  costs,  iv.  106,  107 

WALLS,  i.  193  to  196.    See  Hedgee,    TenanU  in  Common,  i.  176, 177 
when  tenancy  in  common  of,  if  Man.  &  Ry.  269 
when  action  not  sustainable  for  digging  near  to,  i.  194, 195,  3B4 

WANT  OF  FORM, 

coBvktMft  when  not  to  be  quashed  for,  ii.  139, 142 
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WARD,  i.  69.    See  Guardian  and  Ward. 

how  to  constitute  an  infant  a  ward  of  Chancery,  i.  810,  702*  note  (c) 

giving  an  infant  annuity  of  5/.  a  year  gives  Court  a  jurisdiction,  i.  810 

control  over,  by  injunction,  L  702,  703 

guardian  nay  recover  possession  of,  by  petition,  without  bill  filed,  i«  788,  note  (fr) 

WARNINGS, 

form  of,  to  defendant  in  writ,  iii.  155, 200,  206 
on  each  side  pending  action,  iii.  422 

WARRANT.    See  Convietian.    Dittre$$. 

mandamus  lies  to  compel  the  backing  of  a  warrant  into  another  county,  i.  805 
of  justices,  how  advisable  to  apply  for,i.  673,  674 
better  to  act  under,  than  without,  i.  630  to  632 
to  arreat  ship  for  arrear  of  seamen's  wagea,  ii.  533 
for  salvage,  Ii.  535 
roaster  for  a  sea  battery,  id, 

WARRANT  OF  ATTORNEY,  i.  112, 113, 120 

fraudulent  judgment  on,  may  be  set  aside,  i.  104 

eiecuted  in  presence  of  uncertificated  attorney,  when  insufficient,  ii.  16 

summary  jurisdiction  of  King's  Bench  over,  ii.  333  to  337 

of  Common  Pleas,  in  what  differs,  ii.  336,  337, 387 
of  Exchequer,  former  difference,  ii.  336,  393 

successive  executions  upon,  ii.  334 

to  prosecute  or  defend,  iii.  117 

when  must  be  filed,  id. 

cognovit  when  preferable  to,  ii.  664 

to  secure  debt,  iii.  669 

rules  and  decisions  respecting,  id. 

requisites  of,  iii.  669  to  671 

WARRANT  OF  JUSTICES.    See  Justieet  of  the  Peace.    Search  Warrant. 
distress  warrant,  ii.  212 
commitment  warrant,  ii.  213 
demand  of  perusal  and  copy  of,  ii.  61 

when  should  be  made,  ii.  61,  62 

when  officer  protected  by,  ii.  61 

magistrates,  when  liable,  id,  228,  231 

when  not,  id, 

form  of  demand  of  copy  of,  Ii.  62 

not  necessary  when  party  has  not  acted  strictly  in  obedience  to,  id. 
to  apprehend,  ii.  178 

enactments  as  to  transient  offenders,  id. 

when  may  be  issued  in  first  instance,  id. 

must  be  on  oath  of  credible  witness,  id, 

advisable  to  issue  summons  in  first  iustance,  id. 

unless  offender  likely  to  abscond,  id, 

form  of  warrant,  ii.  179 

WARRANT  TO  ARREST.    SeeArreet.    Capiat. 
where  obtained,  iii.  350 
proceedings  thereon,  iii.  350,  351 
form  of,  iii.  351 
delivery  of,  to  officer,  iii.  352 
his  duty  thereon,  iii.  353 

of  arrest  and  incident,  iii.  353  to  359.    See  Arrest,    Capiat, 
production  of,  to  defendant,  iii.  358 
indorsement  of  arrest  on,  iii.  150, 160,  243,  244,  359 

WARRANTS  TO  DEFEND, 

former  proceedings  as  to  filing,  iii*  286 
form  of,  id. 

WARRANTY,  i.  126.    See  Vendor  and  Purehater, 

WARREN,  i.  186.    See  Rahbits. 

when  dogs,  hunting  in,  may  be  shot,  i.  606,  607 

WASH-HOUSE, 

when  deemed  part  of  a  dwelling-house,  L  169, 174 

WASTE, 

husband  liable  for  waste  committed  by  wife  though  separated  from  her,  L  58 
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WASTE-Ccontiuued.) 

culling  timber  by  copyholder,  wheUi  i«  233,  334 

forfeiture  by,  i.  S90,  291 

permissive  by  copyholder,  a  forfeiture,  i.2S4 

liability  of  tenants  for,  i.  386, 387,  391 

equitable  what  and  how  prevented,  i.  260 

'wliat,  and  consequences,  i.  259, 260 

injuries  by  to  remainder  man  or  reversioner,  i.  386  to  395 

injuries  for  waste  in  general,  i.  385, 391 

inj  uries  by  parceners,  joint  tenants,  tenants  in  common,  i.  393 

remedies  for  in  general,  id, 

seroble,  neither  tenant  for  life  nor  years  is  liable  for  permissive,  in  absence  of 

covenant,  i.  386  to  395 
rectors*,  vicars',  and  executors'  liability  for,  i.  395 
use  of  writ  of  Ettrepement  ofwaite,  i.  695 
CouTt  of  Equity  will  interfere  to  prevent  waste,  i.  726 
injunction  to  prevent  waste  of  |)erson8lty  by  executor  or  administrator  commit* 

ting  waste,  i.  715,  716 
when  no  remedy  for  alleged  waste,  i.  726, 727,  and  id,  note  (u) 
in  other  cuses  of  partners,  &c.  i.  813,  814 
bill  for  waste  against  executor,  i.  869 
against  a  purchaser  before  payment,  i.  726 

WASTE,  ECCLESIASTICAL,  ii.  457 

WASTE,  i.  167 

encroachments  on,  i.  237 

adjoining  inclosures,  to  whom  same  belongs,  L  237,  751,  752 

pass  by  devise  of  a  manor,  2  Bing.  N.  C.  193 

WATCHING  BRIEF, 

when  to  be  given,  iii.  863 

WATER,  i.  189.    See  Rivers  and  Watercounes. 

pond,  watercourses,  rivers,  water,  fish,  and  fisheries  in  general,  i.  189  to  193 

fish  pond  and  dams,  i.  193 

navigable  rivers,  creeks,  canals,  quays,  docks,  and  wharfs,  i.  197 

sea  banks  and  walls,  i.  199 

ports  and  harbours,  i.  200 

fisheries,  i.  224 

water  belonging  to  or  adjoining  dwelling-house,  i.  192#  193 

rights  to  appropriate  water  qualified,  i.  191,  192 

WATERCOURSES,  i.  189  to  215.    See  FisA.    Fithtry.    Hiver, 
in  general,  i.  189  to  193,  215 
right  to  continue  for  twenty  years  though  not  previously  exercised,  i,  190,  n.  *, 

192,  n.  (s) 
remedies  for  injuries  to,  i.  398 
navigable  rivers,  creeks,  &c.  i«  197 
remedies  for  injuries  to,  i.  198, 398 

WAY-GOING  CROPS,  i,  120 ;  8  Crom.  &  M.  539 

WAYLEAVES,  i.  182 

WAYS,  i.214.    See  Appendant, 
in  general,  i.  214 

words  essential  to  create  in  case  of  extinguishment,  i.  156,  157.  See  Appwdani* 
aliter  if  a  way  of  necessity,  2  Bing.  76 
injuries  to,  i.  397 

remedies  for  injuries  to,  i.  397, 41 1 ,  412 
Operation  of  statute  of  limitations  respecting  right  of,  i.  745,  758 
when  rector  may  not  claim,  i.  215 

WEAKNESS  OF  INTELLECT, 

when  ground  for  refusing  specific  performance,  &c.  i*  826,  827,  838 

WEAPON,  DANGEROUS, 

when  must  not  be  used  in  self-defence,  i.  588,  593,  594 

not  in  defence  of  land,  i.  603  to  613 

not  a  fierce  dog,  bull,  &c.,  without  notice,  i.  603 

spring  guns,  i.  608  to  610 

what  to  prevent  vermin,  i.  609,  610 


WEEKLY  TENANCIES,  i.  257 

WEIGHING  ENGINES,  i.  «03 

WEIGHTS  AND  MEASURES, 
statutes  relating  to,  i.  653 
castom  for  destroying  same  when  Mectkve,  id. 

WELL, 

disturbing  use  of,  i.  215 

WHARFS,  i.  197 

WIFE*    See  Huaband  and  Wife. 
may  sue  alone  for  a  legacy,  i.  59 
rights  of,  i.  60 

her  right  to  paraphernalia,  2  Bla.  Com.  435, 4S6»  aota  10 
siTing  notice  not  to  tnuU  a  wife,  i.  414 
£)rms  of  notice,  i.  442.    See  Furmu 
demand  of  possession  of,  i.  564 

form  of  written  demand,  i.  565 
recaption  of  person  of,  hj  husband,  when  illegally  harboored,  i»639 
must  sue  alone  in  Ecclesiastical  Court,  ii.  467 
action  by,  in  name  of  a  husband,  iii.  129 

his  indemnity  from  costs,  id.  , 

service  of  declaration  in  ejectment  on,  iil.  t65 
service  of  process  on,  when  husband  abroad,  void,  id, 
cannot  be  witness  for  husband,  iii.  810 

WILL  OR  TESTAMENT.    Set  EtceMlsr.  Dmrn.  Tufmatnt    Smktmi^mi  Cmrtt. 
Legacy*   Prerogative  Court,    TeUamemtaey  Catneet* 
See  the  important  alteratimi  in  the  law  retpectitiE  viUe  by  I  Viet.  c.  26»  in  Cbitty 
&  Hulme's  Col.  Stat.  1141  to  1145,  passed  smce  the  pubUcatioa  d  this  part 
of  the  work 

1.  As  to  personalty,  i.  110  to  112»  see  1  Vkt.  c.  26»  ai  3  to  0 

capacity  to  majus  a  wiU»  i.  110 

right  to  personalty  acquired  by,  id, 

is  ambulatory  aaa  passes  aftet-acquired  penoaallgF,  eiea  a  chattal  naJ,  id, 

formerly  need  not  be  signed  by  testator  nor  ha  witnaiiad,  t^ 

but  now  otherwise,  see  1  Vict,  c  26,  s.  9 

what  suffices,  L  110, 11 1 

modem  form  ol  givea,  i..  Ill,  360,  363> 

may  be  valid  in  part,  id, 

legacy  to  witness  valid,  i.  112 

courts  of  equity  and  ecdeaiaslisal  caorts  toncaireafejurisdktioi^  id* 

alitor,  if  devise  of  land  to  pay  debts,  then  miy  Caoxt  of  Eqoity,  id, 

caastnictioa  of,  id, 

construction  if  made  abroad,  id, 

assent  to  bequest,  &c.,  when  essential,  id. 

when  action  lies  for  legacy,  id.,  1  Moota  &  P..  109 

2.  Of  freehold,  i.  351  to  365.    See  also  1  YiiX  a  S6>  ■•  3  ta  tf 

statutes  respecting,  i.  351  to  353 

1.  What  things  devisaW*,  and  what  wovda  opeiate,  i.  353 

2.  Extent  of  interest,  and  whether  legal  or  equitable,  L  354 

land  contracted  for  is  devisable,  i.  146,  147 

testator  must  have  same  interest  at  tin&a  of  nuLking;  will,  i.  355 

after-acquired  realty  when  or  not  it  will  pass,  i.  355^  356 

when  otherwise  ia  equity,  i.  357 

whether  disseisee  can  devise*  i.  356 

3.  Form  and  requisites  of  wUl,  i.  357.    See  also  1  Vict  c.  26 

signature  of  testator  and  where,  id, 

whether  any  witoess  need  be  preseat  at  tima*  i  357»  358;  bataov  laa  re- 
cent enactment  of  1  Vict.  c.  96 

4.  Attestation  and  subscription  of  witnesses,  i.  359 

no  communication  to  witnesses  necessary,  id^ 

form  of  devise  of  realty  and  penonalty,  i.  360, 3&3i 

form  of,  to  secure  from  creditor  of  devisee  or  legatee,  i.  362, 363,  in  note 

on  charging  debts  only  on  personalty,  i.  363 

proof  of,  360 

5.  Construction  and  pleading  a  devise  and  other  points,  i.  361  to  365 

6.  Revocation  and  republishing,  i.  363,  364t    See  ako  1  Vict.  c.  26,  t.  l^to  22 

under  a  power,  i.  364 
csncelling  of,  1  Nev.  &  Per.  405 
by  a  copyholder,  id. 
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WILL  OR  TESTAMENT-^coNlimied.) 

criminally  dMtroyiBg  will  or  coMeaKog  of,  1. 159a  194 

forging  or,  i.  149 

bow  to  compel  delivery  of  same,  i.  513»  817 

Court  of  Chaacery  kai  no  direct  jorisdiclion  to  decide  on  vaKdity  of  a  will 

of  penonalty,  i.  817 
validity  of  will  of  real  estate  strictly  determinablss  only  at  law,  i.  817,  818 
what  amoanta  to  a  valid  will  of  personal  property,  ii.  464,  463 
when  Court  of  Equity  no  jurisdiction  over,  ii.  495 
testamentary  causes  in  Ecclesiastical  Coorta,  ii  464  to  466 
obtaining  probate  of,  ii.  500 
form  of  probate,  ii.  501 
caTeat  to  prevent  grant  of  piobate  of,  ii.  50t 

form  of  caveat,  id. 
contesting  validity  of,  ii.  503 ;  iv.  199, 141 
testamentary  canseft  in  general,  ii.  464  to  467 

legacies,  recovery  of,  in  Ecclesiastical  Courts,  when  advisable,  ii.  466,  496 
recent  enactments  of  1  Vict.  c.  26,  respecting  making,  &c.  of  wilbi  Cbitty 

&  Holme's  Col.  Stat.  1141  to  1 146 

WILL,  TENANCIES  AT,  i.  256«    Sec^  £m62(in«i|U. 

WILFUL  TRESPASS, 

certificate  of  judge  that  trespass  was  wilful  and  maliciioiis,  iv.  94.    See  CosU, 

WINDOWS.    See  indent  Li^Atf. 
law  relating  to,  i.  206,  208 

right  to,  after  twenty  years'  possession,  how  pro^cte4  by  2  6c  3  Wniu  4,  c.  71, 
i.  283,  286,  745  to  747,  in  notes 

WITHDRAWING  RECORD, 

when  proper  to  do  so,  iii.  870,  871 

WITHDRAWING  DEMURRER,  iu.  761 

WITHDRAWING  A  JUROR,  iu.  917, 919 

WITNESSES.    SeeKvidena.    Trial. 

attendance  of,  helQjfi  arbitraUns^  naia  enforced  by  3  6(  4  W«  4>,  c  42«  s.  59,  40, 

41,i.  21 
wife  not,  for  or  against  husband,  L  60 
when  expedient  to  examine  same  in  first  instance,  i.  436 
bills  to  perpetuate  testimony  of,  i.  739 ;  iJk  49,  54 
befor$  arbitrator,  how  to  enforce  attendance,,  ii..  98,  99 
tender  of  expense  must  bo  made,  ii.  95i  98 
form  of  afhdavit  to  obtain  order  or  rule,  ii.  99,  ]w(f) 
judge's  order  thereon,  id. 
arbitrator's  swearing  witnesses,  ii.  100 
exanination  oC»  before  arbitrator,  ii«  tOl 
oalhs  of,  id. 

mode  of  taking  their  evidence  before  arbitrator,  ii.  102 
falsely  avearing  before  arbitrator  mAy  bo  indicted  for  perjury^iL  98 
before  Juttiees,  securing  evidence  and  attendance,  ii.  181 

form  of  summons  to  witness,  ii.  182 

evidence,  ii.  188 

oath  of  witnesses,  id. 

mode  of  examination,  ii.  189 

mode  of  taking  down  evidence,  id. 

recital  of  evidence  in  conviction,  ii.  199 

mode  of  stating  in  conviction,  ii.  200 

statement  of  evidence  for  defendant,  i|.  201 

what  evidence  on  face  of  conviction  will  sostiua  it^vu  202 
on  appeal, 

fresh  evidence  maybe  giren,  ii,  218 
on  proceedings  for  a  forcible  entry  or  detainer,  ii.  241 

Jmrty  interested  not  a  witness,  id. 
iction  of  Courts  of  Law  respecting,  ii.  346,  421 
enactments  of  1  W.  4,  c.  22,  ii.  946, 947 
commission  to  examine,  li.  946, 421 

examination  of,  by  inten<Mptoxies,  ii^  3i6,  Si7,  421 ;  iii  810,  816 
witnesses  and  process  in  Ecclesiastical  Courts,  ii.  489  ',  iv.  127j  223 
mode  of  conveniit|^bel»«B  Privj^  CoancU*  iL  579 
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WITNESSES— (ctmtinued.) 

punishment  for  perjury  or  contempt  before,  ii.  579,  582 

mode  of  examining  before,  ii.  579 

re-examination  of,  id* 
expenses  of  bringing  from  abroad  discretionary  in  master,  iii.  37 
inquiry  into  evidence  of,  iii.  807,  808 
mles  respecting,  iii.  808 
examination  of,  iii.  810,  821,  822 

1.  Vir&  voce,  iii.  810 

t.  By  interrogatories,  iii.  810,  816 

3.  Incompetency  of,  iii.  810 

enumeration  of  persons  incompetent,  810,  811 
objection  to,  on  account  of  interest,  iii.  811,  812 
statutory  exceptions  as  to,  iii.  814  to  816 

decisions  thereon,  iii.  816,  817 
professional  conduct  towards  witnesses  before  trial,  iii.  821 
who  to  examine,  iii.  822 
mode  of  examination,  id, 
Scotch  law  of  precognition  of,  iii.  823 
improTing  education  of,  when  practicable,  iii.  826 
releasmg  witness  when  necessary,  iii.  827,  842 
requisite  number  of  witnesses,  iii.  827 
compelling  appearance  of,  iii.  828 
attachment  for  non-attendance,  iii.  834 
of  subpoenaing  witnesses,  iii.  829 

form  of  subpoena,  id. 
time  of  serving  subpcena,  iii.  831 
tender  of  expenses  to,  iii.  832 
instructing  witness  as  to  time  and  place  of  trial,  id, 
when  privileged  from  arrest,  iii.  330 
final  examination  of,  before  trial,  iii.  839 
how  to  be  examined,  id, 

conseauent  utility  of  examination,  iii.  839  to  842 
releasmg  or  removmg  interest  of,  iii.  842 
consideration  of  character,  &cc,  of  each  witness,  iii.  843 
apprising  counsel  thereof,  id. 

propriety  of  instructing  or  directing  witness,  iii.  843  to  845 
conduct  of,  before  trial,  iii.  845 
the  like  pending  or  after  trial,  id, 
stating  evidence  of,  in  brief,  iii.  847.    See  Brief. 
consultation  on  evidence  of,  iii.  864,  865.    See  Consultation, 
examination  of,  on  trial,  iii.  869  to  893.    See  Trial. 
when  plaintiff  can  discredit  his  own  witness,  iii.  896 
cross  examination  of,  iii.  897 
re*examination  of,  iii.  901 

counsel  cannot  speak  for,  2  Mood.  &  Malk.  94 ;  iii.  899 
improper  admission  or  rejection  of,  when  a  ground  for  new  trial,  iv.  33  tb  48. 

See  New  Trial, 
the  like  as  to  competency  of,  &c.  iv.  47 

on  ground  of  false  or  mistaken  testimony  being  given,  iv.  54,  55,  57 
or  absence  of,  iv.  57 
perjury  of,  when,  iv.  62 

practice  as  to,  in  Ecclesiastical  Courts,  iv.  127,  223 
compelling  attendance  of  there,  iv.  223  to  225 

WOMEN.    See  Huaband  and  Wife. 
rape,  i.  39 

carnal  knowledge  of  female  children,  i.  40 
abduction  of  females  under  sixteen,  id. 

of  other  children,  id, 
bigamy,  til. 
restitution  of  conjugal  rights,  i.  788,  789 

WOODS  AND  UNDERWOOD,  i.  182 

WORDS.    See  Slander, 

action  for,  when  lies,  i.  44,  45       ^  ^ 

what  may  be  subject  of  libel  in  Spiritual  Court,  i.  45 

meaning  of,  defined,  i.  238 

different  in  part,  and  effect  of  in  a  deed  or  will,  i.  247,  251 
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WORDS,  SLANDEROUS, 

-what  may  be  prosecuted  in  Ecclesiastical  Courts,  ii.  489 

WORK  AND  MATERIALS, 

form  of  notice  disputing  sufficiency  of,  iii.  837 

WORKS.    See  Public  Workt. 

mandamus  relating  to,  when,  i.  790,  803.    See  Mamlamut, 
injunction  to  compel  performance  of,  in  least  injurious  manner,  i.  725 

WOUND, 

meaning  of  term,  i.  38 

WOUNDING  AND  MAYHEM, 
what,  i.  34,  38 
attempts,  bow  punished,  i.  34 
decision  on  the  9  Geo.  4,  c.  31,  s.  12,  as  to,  i.  38 
definition  of  the  term  toound,  id. 
what  a  cutting  and  tvoujidingf  id, 

name  or  description  of  instrument  need  not  be  stated,  id,,  6  Car.  &  P.  603 
what  not  a  wound,  id. 
continuity  of  skin  must  be  broken,  but  need  not  be  incised^  id, 

WRECK, 

title  to,  i.  103 

owner  of,  when  sunk  in  navigable  river  to  place  buoy  over  it,  i.  453 

or  will  be  liable  to  an  action,  id, 

jurisdiction  of  Court  of  Admiralty  in  cases  of,  ii.  531 

WRITS.    See  Mesne  Proms. 

return  to,  in  vacation,  how  enforced,  iii.  SO,  46,  61,  62 

ancient  forms  of,  considered,  iii.  145 

five  several  writs  substituted  by  2  Wro.  4,  c.  39,  iii.  147 

outline  of  regulations  respecting,  iii.  148 

object  of  legislature  respecting,  iii.  149 

Uniformity  of  Process  Act,  iii.  150  to  156 

prescribed  forms  of,  iii.  154  to  156 

operation  of  2  W.  4,  c.  39,  as  to,  iii.  156, 162 

enumeration  and  consideration  of,  iii.  158 

now  considered  commencement  of  action,  iii.  159 

rules  of  Court  respecting,  id. 

examination  of  parts  and  requisites  of,  considered,  iii.  73, 163  to  252 

irregularity  in  indorsement  of,  iii.  73  to  75 

when  void,  and  consequence,  iii.  75,  237 

return  days  of,  how  altered  by  recent  statutes,  iii.  89  to  95, 192 

when  to  be  tested  in  term,  iii.  102 

forms  and  requisites  of,  iii,  163  to  252.  See  Mesne  Process. 

irregularities  in,  iii.  227,  237,  276,  368,  369,  517.    See  Irregularities, 

time  of  objecting  to  same,  iii.  517,  518 

WRIT  OF  CAPIAS.    See  Capias, 
form  of,  iii.  155 

memoranda  to  be  subscribed,  id, 
warning  to  defendant,  id. 
indorsements  on,  id, 
commencement  of  declaration  on,  iii.  454 

WRIT  OF  DETAINER,  iii.  156.    See  Detainer. 
commencement  of  declaration  on,  iii.  454 
form  of  writ,  iii.  156 

WRIT  OF  DISTRINGAS.    See  DUtringas. 
form  of,  iii.  154 
notice  to  be  subscribed  thereto,  id. 

WRIT  OF  ERROR, 

new  trial  refused  after  allowance  of,  iv.  77 

WRIT  OF  INQUIRY, 

execution  of,  before  sheriff,  iii.  46 

bis  certificate  for  new  inquiry,  iii.  93,  94 
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WRIT  OF  INQUIRY— (coiitinuftf.) 

objection  to,  when  or  not  waived,  iii.  5il 

recent  enactments  respecting,  iii.  674  to  676 

maj  be  retarnable  in  vacation,  iii.  93,  94,  674 

when  immediate  judgment  and  ttncttliob  hhij  be  had^  itL 

ascertaining  truth  of  breaches  on,  iii.  675 

assessing  damages  thereon,  id. 

return  to  writ  of,  i^L 

power  of  iberiff  mi  execatSng  writ)  ill.  676 

of  issuing  writ  of,  iii.  678 

of  summoning  a  good  jury,  id, 

notice  of  inquiry,  id. 

continuance  thereof,  id. 

countermand  thereof,  id.  679 

execution  of  writ,  iii.  679 

attendance  of  counsel,  id, 

recent  decisions  respecting,  id, 

WRIT  OF  SUMMONS.    See  Summons. 
form  o^.  Hi.  154 
memoranda  on,  id, 
indorsement  before  sefricei  id, 
the  like  after  service,  id, 
appearance  to,  id. 

commencement  of  declaration  on,  iii.  454 

irregularities  in  objecting  to  same,  Ui.  t37,  f57,  iTt,  SdO,  369,  517.    8m  Irrr- 
gularities, 

WRIT  OF  TRUL.    2  Mee.  &  Wels.  288 

WRrr£R  OR  CLERK.    Be«  Attonu^  and  SolieiUfn 

service  of  articled  clerk  to  attorney,  &c,  serving  as  writer^  kc*  to  another  attorney 
insufficient,  ii.  Sf 

WRITTEN  CONTRACT, 

when  equity  aids  want  of,  i.  117 

when  not  requisite,  i.  116,  893 

what  a  sufficient  writing  and  signing  undei  statute  against  frauds,  id, 

in  case  of  part  performance,  i.  83f ,  838 

WRITTEN  DOCUMENTS, 

admission  of,  in  evidence,  iii.  63,  817 
proceedings  requiring  admissions  of,  iii*  818 
costs  of  refusal,  iii.  818  to  821 
form  of  notice  requesting  admiuion  of,  iii.  818 
subpoena  duces  tecum  to  produce,  iii.  829 
enforcing  inspection  of,  iii.  433  to  435,  619,  610 
statement  of»  in  brief,  iii.  861.    Se«  Bmf, 

WRITTEN  EVIDENCE,  iii.  810.    See  Brief.    Evidence.    Intitrogataries, 
power  of  judges  to  make  regulations  respecting  admissioa  of,  iii*  817 
improper  admission  or  rejection  of  when  a  groand  for  new  trial,  iv.  33  to  48. 
See  New  Trial, 

WRITTEN  RETAINER.    See  Retainm-.    Attorney  and  Solicitor. 
propriety  of  giving  one  considered,  il«  18 
though  not  absolutely  requisite,  li.  19 

WRONGFUL   POSSESSION.    See  JnaUoet  /  tki  Peace,    t^freibU  Entry  and 
Detainer, 
summary  proceedings  before  justices  in  case  of,  ii.  231  to  241 

WRONG  NAME, 

suing  defendant  by,  iii.  165, 166 

form  of  affidavit  accounting  for,  iii,  166 

deed  signed  in,  iii.  167 

consequences  of  arresting  defendant  by,  iii*  36di    Me  Arfeet*    Capids. 

WRONG  PERSON, 

consequences  of  serving  process  on,  iii.  264 

of  azresting,  and  consequences,  iii.  353.    Be«  Armt*    Capiat*    3  Dowk  67ia 
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YARDS  AND  COURTS, 
defined,  i.  176 
apprehenaoii  iDi  voder  ? agrant  acti  i.  621  to  6id 

YEAR, 

how  coDstrued,  iii.  107, 108 

how  compated,  before  jadgment  of  non  pros  can  be  signed,  iii.  445 

YEARS.    See  £it«te. 
crtite  for,  i.  nr,  474 

tenaaej  liooi  jemr  to  ye«r»  to  tcmed,  how  Cf««ted,  i*  t59 
incidentt  of«  i.  tt4t,  §44,  t5S 
what  a  leaae  for  jeara,  i.  474 
what  onlj  an  agreement  for  a  lease,  id* 

YEAR  AND  A  DAY, 
how  construed,  iii.  107 

YEAR  TO  YEAR, 

tenancy  from,  bj  what  words  created,  i.  t54,  474 
incidents  of,  id. 
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With  a  SuypUmtnt  of  "Swo  Precedents  and  DecUions  to  the  Ist  November,  1838. 

5.  A  Concise  View  of  PLEADING,  showing  the  continuing  utility  of  that 
Work. 

6.  CRIMINAL  LAW.    4  vols.  £d  edition. 

7.  COMMERCIAL  LAW  and  CONTRACTS,  with  Forms.    4  vols. 

8.  A  SUMMARY  OF  PRACTICE. 

9.  CHITTY'S  STAMP  LAWS. 

10.  VATTEUS  LAW  of  NATIONS.    A. new  edition,  with  Notes. 

11.  Treatise  on  MEDICAL  JURISPRUDENCE,  with  explanatory  Plates, 
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and  particularly  calculated  to  facilitate  the  studies  of  the  latter  as  regards  Anatomy  and 
Physiology,  and  all  subjects  connected  with  Criminal  Jurisprudence.  Part  I.  Price  1/.  Is, 
Parts  II.  III.  IV.  and  V.  in  a  Second  Volume,  price  lU  Is.  completing  this  Work,  will  shortly 
be  published. 

12.  Mr.  CHITTY'S  GENERAL  PRACTICE  of  the  LAW  in  all  its 
DEPAKTMENTS,  with  a  View  of  Rights,  Injuries  and  Remedies.  In  Seven  Parts,  royal 
8vo. 

The  whole  of  this  Work,  and  especially  the  First,  Second,  and  Third  Parts,  will  be  found 
particularly  useful  to  Magistrates  and  Gentlemen  residing  in  the  country.  The  Fourth,  Fifth, 
Sixths  and  Seyenth  Parts  will  be  found  practically  useful  to  all  Members  of  the  Profession. 
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13.  CHITTY'S  STATUTES  OF  PRACTICAL  UTILITY,  with  Notes 

thereon,  intended  as  a  Circuit  and  Court  Companion,  Vol.  II.  just  published,  by  J.  CHITTY 
and  J.  W.  HULME,  embracing  all  the  Statutes  of  practical  taility,  from  23d  January,  1829, 
to  1  Vict.  1837,  being  the  continuation  of  Mr.  Chitty's  former  WoriL,  and  thus  containing 
the  whole  of  the  Statutes  relating  to  the  Civil  Administration  of  Justice  from  the  earliest  period 
down  to  the  end  of  the  year  1837. 
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ADVERTISEMENT. 


The  numerous  changes  in  the  law^  as  well  by  statute 
as  decisions,  since  the^r^/ publication  of  The  General 
Practice  of  the  Law,"  has  rendered  it  essential,  in  order 
to  continue  its  accuracy  and  utility,  to  publish  a  Supple- 
ment, which,  though  principally  intended  for  the  use 
ofthe  purchasers  of  the^r^^  edition,  may,  as  containing 
much  new  and  additional  information  and  forms  (not  even 
to  be  found  in  the  second  edition,  as  for  instance  the 
observations  on  breaches  af  promise  to  marry,  in  page 
13  to  15,  and  numerous  others,)  be  also  acceptable  to 
those  who  possess  copies  thereof.  I  have  therefore 
with  considerable  labour  published  this  Supplement, 
the  possession  of  which  will  afford  the  purchasers  of 
the  first  edition  even  fuller  and  more  recent  informar 
tion  than  those  having  the  second;  because  many 
decisions  and  some  enactments  are  herein  noticed 
which  did  not  exist  when  the  second  edition  of  the 
first  and  second  parts  was  published.  At  the  same 
time  I  cannot  admit  the  justice  of  the  remarks  with 
which  I  have  been  assailed,  that  there  was  any  injustice 
in  publishing  an  improved  edition  immediately  it  was 
called  for,  because  I  consider  that  any  more  recent 
information  thereby  afforded  could  not  in  any  view 
prejudice  those  who  had  read  the  first,  and  who  pur- 
chased to  read  and  not  to  sell. 


IV  ADVERTISEMENT. 

I  have  considered  it  advisable  to  print  the  following 
pages  in  short  detached  sentences,  referring  to  the  pages 
in  each  of  the  editions  of  the  first,  second,  and  third 
parts  of  the  principal  work,  so  that  Shidents  may  readily 
in  reading  incorporate  the  additions,  arid  Practitioners, 
wishing  to  refer  to  a  particular  passage  in  the  original 
work,  may  readily  turn  to  the  corresponding  page  in  the 
Supplement,  and  there,  even  more  readily  than  if  the 
same  were  incorporated  in  the  original  context,  ascer- 
tain whether  there  has  been  any  recent  enactment,  or 
decision,  or  even  suggestion,  altering,  or  confirming 
the  same  subject. 

If  this  undertaking  should  be  acceptable,  I  propose 
every  year  or  two,  when  alterations  may  render  it  ex- 
pedient, to  publish  a  similar  summary,  by  which  means 
the  earliest  editions  will  continue  as  usefiil  as  the  latest. 

J.  C. 


Chambers f  6,  Chancery  Lane, 
January  1,  1835. 
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PART  I. 


PREFACE. 


Page  viii. — In  illustration  of  the  evils  resulting  from  a  prac-  VOL.  I. 
titioner  having  knowledge  of  only  one  department  of  the  law,  — '"^^^  ' 
the  following  statement  of  recent  facts  may  be  added  in  a  note. 
— "  Recently  a  barrister  practising  only  in  the  Courts  of  Law^ 
very  eminent  for  his  legal  attainments,  sound  opinions,  and  great 
practice,  advised  that  there  was  no  remedy  whatever  against  a 
married  woman,  who,  having  a  considerable  separate  estate, 
had  joined  with  her  husband  in  a  promissory  note  for  S500/.  a 
debt  of  her  husband  ;  because  he  was  of  opinion  that  the  con- 
tract of  a  married  woman  is  absolutely  void,  and  referred  to  a 
decision  to  that  effect,  viz.  Marshall  v.  Rut  ton,  8  Term  Rep.  545, 
he  not  knowing,  or  forgetting,  that,  in  equity ^  under  such  cir- 
cumstancesi  payment  might  haYebeen  enforced  out  of  the  sepa- 
rate estate.  (Bullpen  v.  Clarke,  17  Yes.  jun.  366 ;  Hulme  v. 
Tenant,  1  Bro.  P.  C.  16;  Stewart  v.  Lord  Kirkwall,  3  Madd. 
Rep.  387 ;  Bingham  v.  Jones,  at  Rolls,  1832,  Chitty  on  Bills, 
8th  ed.  791 ;  Field  v.  Sowle,  4  Russ.  Rep.  1 12).  And  after- 
wards, a  very  eminent  equity  counsel^  equally  erroneously, 
advised,  in  the  same  case,  that  the  remedy  was  only  in  equity^ 
although  it  appeared  upon  the  face  of  the  case,  as  then  stated, 
that,  after  the  death  of  her  husband,  the  wife  had  promised  to 
pay,  in  consideration  of  forbearance,  and  upon  which  promise 
she  might  have  been  arrested  and  sued  at  law.  (Lee  v.  Mug- 
geridge,  5  Taunt.  Rep.  36 ;  and  Littlefield  v.  Shee,  2  B.  & 
Adolp.  811).  If  the  common  law  counsel  had  properly  advised 
proceedings  in  equity,  or  if  the  equity  counsel  had  advised  pro- 
ceedings by  arrest  at  law,  upon  the  promise,  after  the  death  of 
the  husband,  the  whole  debt  would  have  been  paid.  But, 
upon  this  latter  opinion,  a  bill  in  Chancery  was  filed,  and  so 
much  time  elapsed  before  decree,  that  a  great  part  of  the  pro- 
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VOL.  I.  perty  was  dissipated,  and  the  wife  escaped,  with  the  residue, 
"*'''^"*  into  France,  and  the  creditor  thus  wholly  lost  his  debi,  which 
would  have  been  recovered  if  the  proper  proceedings  had  been 
adopted  in  the  first  or  even  second  instance*  This  is  one  of 
the  very  numerous  cases,  ahnost  daily  occurring,  illustrative  of 
the  consequences  of  the  want  of,  at  least,  a  general  knowledge 
of  every  branch  of  law. 


mmmM* 
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CHAPTER  I. 


OF  RIGHTS,  INJURIES,  AND  REMEDIES  IN  GENERAL. 

Page  3,  add  the  following  note  to  the  margin. — '^  Persons      vol.  I. 
are  in  law  natural  or  artificial^  1  Bla.  Com.  122,  123 ;  as  to      ^^^  \ 
who  are  bound  or  not  by  a  general  statute,  id.  ibid,  and  261.  privais 
The  king  is  not  bound  unless  named,  seezrf.  261 ;  Rex  v.  Ellis,  ^ohts. 
1  Price  Rep.  23;  Rex  v.  Caldwell,  Forrest's  Rep.  57.     The  ^"i!'^^'' 
recent  Statute  of  Limitations  as  to  real  property,  3  &  4  W.  4,  c. 
27,  s.  1,  and  numerous  other  acts,  define  to  what  persons  the 
term  persons  in  the  statute  shall  extend. 

p.  3,  n.  (6),  after  "2  Sim.  &  Stu.  431,"  add— "  See /lo^/,  16. 
No  action  lies,  even  for  false  imprisonment  or  detention  of  goods 
or  ship  taken  as  prize  or  captured  and  not  piratically.  Faith  v« 
Pearson,  Holt's  Ca.  Ni.  Pri.  113  ;  3  Bla.  Com.  69,  70,  n.  (14). 
Duckworth  v.  Tucker,  2  Taunt.  7 ;  Bolton  v.  Gladstone,  2 
Taunt.  85 ;  and  see  1  Harrison's  Index,  688."  As  to  the  civil 
remedy  in  the  Court  of  Admiralty,  for  ship  or  goods  taken 
piratically  and  not  as  prize,  see  part  4,  vol.  ii.  p.  517.*' 

p.  5,  in  n.  ig\  Canal  Shares^  add— '^  And  see  Et  parte  Thirdly,  Righu 
Vauxhall  Bridge  Company,  1  Glynn  &  J.  Rep.  101 ;  and  Ex  ^,7^**  P"* 
parte  Lancaster  Canal  Company,  1  Deacon  &  Chitty's  Rep. 
324,411." 

p.  7,  n.  (/),  add,  as  note—"  Allen  v.  Imlett,  Holt*s  Cases  Ni.  Fourthly, 
Pri.  641,  S.  P, ;  but  see  contrary  decision  in  banc,  by  name  ^>g'j'«»«  tem- 
of  Allen  V.  Impett,  8  Taunt.  263 ;  2  J.  B.  Moore,  240,  S.  C."    ^ 

p.  8, 1.  8  from  top,  after  the  words  **  suiBcient  against  wrong- 
doer," add — "  So,  in  general,  neither  a  legacy  nor  a  residuary 
share  can  be  sued  for  at  law^  unless  upon  an  express  promise 
made  by  the  personal  representative,  or  other  person,  founded 
upon  a  new  consideration^  such  as  forbearance  of  a  suil  in 
equity,  or,  where  the  claim  has  been  converted  into  a  loan  to 
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OF  RIGHTSi  INJURIES, 

VOL.  I.      the  party  sued  ;  Jones  v.  Tanneri  7  Bar.  &  Ores.  54g  ;  Gre- 

Chap.li       SOU  ^-  Harman,  1  Moore  &  Pa.  209,  post,  110,  112 ;  although 

assent  to  a  specific  bequest  of  a  chattel  real  or  personal  vests 

the  legal  interest  in  the  legatee ;  Doe  v.  Gray,  3  East,  120 ; 

Doe  V.  Mabberly,  6  Car.  &  P.  126;  and  vol.  i.  110,  112,  142, 

548." 

p.  13, 1.  12  from  bottom,  instead  of  ^'though  probably  deeds 
stipulating  for  separation  would  now  be  held  void  at  law," 
read — "  and  possibly  deeds  stipulating  prospectively  for  sepa- 
ration, and  so  as  in  effect  to  encourage  that  event,  would  now 
be  held  void  at  law ;  though  deeds  of  separation,  according  to 
Wilson  V.  Muskett,  3  Bar.  &  Adolp.  743,  are  still  held  valid  in 
Courts  of  Law,    See  postj  next  chapter,  p.  58." 

p»  13,  in  n.  (o),  add — ''This  Umitation,  as  regards  depriva- 
tion of  a  clergyman  for  incontinence,  does  not  apply,  Free  v. 
Burgoyne,  5  Bar.  &  Cres.  400;  1  Dow.  Rep.  new  series,  115; 
Free  v.  Burgoyne,  8  Dow.  &  Ryl.  179." 

p.  16,  n.  (e),  after  "  2  Sim.  &  Stu.  451,"  insert—"  Holt's  C- 
N.  P.  113,S.  P.** 

p.  17,  after  reference  to  n.  (w>),  add — "  So  a  promissory  note 
given  by  a  defendant  in  prison,  after  conviction  for  a  misde- 
meanor, and  before  sentence,  in  pursuance  of  the  recommenda- 
tion of  the  Court  to  compromise,  is  valid ;  although  the  Court 
be  not  apprised  of  the  terms  of  the  compromise,  and  although 
the  costs  of  the  prosecution  are  included  in  the  note  ;  Kirk  v. 
Strickwood,  1  Nev.  &  Man.  275." 

p.  17,  nine  lines  from  bottom,  after  '' allowed,"  insert — "so 
as  in  effect." 

p.  17,  n.  (i),  add — "  and  see  Rex  v.  Moates,  3  Bar.  &  AdoL 
237,  an  instance." 

p.  19,  n.  (tt),  add — "  See  Lord  Tenterden's  observations  as 
to  the  preference  to  be  given  to  preventive  remedies,  in  Wilcock 
V.  Windsor  and  others,  3  Bar.  &  Adolp.  43." 

p.  20,  n.  (o),  add—"  Greenway  v.  Hurd,  4  T.  R.  555 ;  Wei- 
ler  V.  Toke,  9  East,  364.' 


» 


p.  21,  after  "  Some  modern  acls,  as  those  relating  to  Friendly 
Societies,"  add — "and  Savings  Banks,  9  G.  4,  c.  92,  is  com- 


AND  REMBDIGS  IN  GENERAL.  «^ 

pulsory,  Crisp  v.  Bunbury,  8  Bing,  394.     Servants  in  trades^       vol.  i. 
5  G.  4,  c.  96.    Seamens'  wages,  59  G.  3,  c.  58,  Ship  Minerva,       cf.gp.  il 
1  Hagg.  R.  54.     Claims  for  salvage,  1  &  2  G.  4,  c.  75,  Ship 
Young  Nicholas,  1  Hagg.  Rep.  201,  &c." 

p.  21,  at  end  of  sentence  "  passed  into  law,"  add,  as  a  note  (p), 
*^  On  Wednesday,  6th  March,  1833,  in  the  House  of  Commons, 
Mr.  Handley  inquired  of  the  Solicitor-general,  Campbell,  whe- 
ther it  was  his  intention  to  bring  forward  Lord  Tenterden's 
bill  that  session.  The  Solicitor-general  said,  he  considered 
several  clauses  in  that  bill  as  extremely  objectionable,  such  for 
instance  as  imposed  ^forcible  arbitration,  but  that  if  the  salu- 
tary clauses  were  selected  and  brought  forward  by  any  other 
member,  he  would  support  such  remodelled  bill.  Mr.  W« 
Brougham  afterwards  proposed  a  bill,  but  the  consideration  of 
the  same  stood  over  till  sessions  of  1835.*' 

p.  21,  after  "  passed  into  law,"  add — "  The  recent  act  for  the 
improvement  of  the  law,  3  &  4  W.  4,  c.  42,  however,  contains 
some  salutary  provisions  in  aid  and  furtherance  of  the  former 
general  act,  9  8c  10  W.  3,  c.  15,  rendering  submissions^  agree- 
ing that  they  may  be  made  a  rule  of  Court,  irrevocable;  and 
giving  powers  to  compel  the  attendance  of  witnesses,  and  en- 
abling the  arbitrator  to  administer  an  oath ;  3  &  4  W.  4,  c.  42, 
s.  39,  40,  41,  and  see  post,  2  Vol.  73  to  126,  as  to  arbitrations  • 
in  general." 

p.  22,  at  end  of  sentence  near  top  of  page,  ending  ''judge 
and  jury,"  add — **  The  difficulty  in  introducing  any  compulsory 
enactment  seems  to  be,  the  encountering  the  antipathy  to  any 
invasion  of  the  right  of  trial  by  jury^  which  Englishmen  from 
their  infancy  have  been  taught  to  regard  as  their  birth-right. 
It  is  to  be  observed,  however,  that,  by  the  ancient  law,  a 
plaintiff  in  all  matters  of  account  could  in  many  cases  compel  in 
effect  a  reference ;  viz.  by  bringing  an  action  of  account,  when 
the  amount  at  least  would  be  decided  by  two  auditors,  without 
the  intervention  of  twelve  jurors ;  post,  vol.  ii.  73,  74." 

p.  23,  after  ''  no  double  proceeding,"  add — **  at  least  at  his 
instigation." 

p.  24,  after  '*  appropriate  remedy,"  add — "  for  it  is  a  legal 
maxim  that  whenever  a  statute  gives  a^  right,  it  means  a  legal 
right,  and  not  to  put  the  party  to  the  extraordinary  remedy  of 
a  Court  of  Equity*     Mitchell  v.  Knott,  1  Simon's  Rep.  499." 


6  OF  RIGHTS  AND  INJURIES,  AND  REMEDIES  IN  GEMERAt. 

P?B^  l!  P-  ^  "•  (/).  add— **c9ntinued  by  1  W.  4,  c.  88,-3  &  4 

Chap,  i!      W.  4^  c,  44." 


p.  S6,  at  end  of  n.  (j:),  add — "  See  enactments  as  to  officers 
of  customs  and  excise." 

p.  27,  n.  (/),  after  "  more  than  £20,^  add — "  so  as  to  cover 
all  costs,  and  also  the  single  value.*' 

p.  «9,  n.  (o),  add—"  And  see  8  &  4  W.  4,  c.  44." 
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CHAPTER  II. 


RIOHTS   TO   PERSONS,   THEIR    INJURIES    AND   REMEDIES   IN 

PARTICULAR. 

Mnrder  or  MundttugMer^  the    Crimes  o/^— If  two  persons       VOL  1. 
figbty  and  one  overpower  tbe  otlier  and  knock  liim  down,  and     chapy  li. 
put  a  rope  round  his  neck  and  strangle  kkn,  tkis  will  be  inur«  — -— 
der,  not  manslaughter.     Rex  ▼•  Sfoaw,  6  Car.  &  P.  372. 

Rex  V.  Murpby,6  Car.  &  P.  lOS ;  held,  that  all  persons,  wbo, 
by  their  presence,  encourage  a  fight,  from  which  death  ensues 
to  one  of  the  combatants,  are  guilty  o(  mtmslunghiery  alf bough 
they  neither  say  nor  do  anything.  But  if  the  death  be  caused, 
not  by  blows  given  in  tbe  fight  itself,  but  by  other  parties  break- 
ing the  ring  and  striking  the  deceased  with  blmlgeons,  the  per- 
sons who  merely  encouraged  the  figbt  by  their  presence  are  not 
answerable. 

If  A.  and  B.  be  riding  fast  along  a  highway,  (as  if  racing,) 
and  A.  ride  by  without  doing  any  mischief,  but  B.  rides  against 
the  horse  of  C.  whereby  C.  is  thrown  and  killed,  this  is  not 
manslamghier  in  A.     Rex  ▼.  Mastin,  6  Car.  &  P.  386. 

p.  SS.  Ftprm  of  Indictment  for  Murder. — The  indictment  Homicide, 
charged  that  the  offence  had  been  committed  by  cutting  the 
throat  of  the  deceased,  and  it  was  held  that  the  **  throat "  means 
what  is  eemmamfy  so  oa/kd^  and  that  this  allegation  was  proved 
by  shewing  that  the  jugular  vein  was  divided,  although  the  oa-^ 
rotid  artery  was  not  cut,  and  although  the  surgeon  stated  that  * 

what  he  should  call  the  throat  was  not  cut.    Rex  v.  Edwards, 
6  Car.  &R  401. 

In  an  indictment  for  murder,  where  the  death  is  alleged  to 
hare  been  caused  by  a  wcwnd,  it  is  not  necessary  to  describe 
either  the  length,  breadth  or  depth  of  such  wound.  Rex  t* 
Tomltnson,  6  Car  &  P.  37a 

Ifrftmiieide.^^K  child  must  be  actually  wholly  in  tbe  world 
in  a  liring  state,  to  be  tbe  subject  of  an  indictmeut  for  murder  f 
but  if  it  is  wholly  bom  and  is  alive,  it  is  not  essential  that  it 
should  have  breathed  ';  but  the  jury  must  be  satisfied  that  the 
child  was  wholly  bom  into  the  world  at  the  time  it  was  killed, 
or  they  ought  not  to  convict  the  prisoner  of  murder.    Rex  v» 
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VOL.  L 
Part  I. 
Cliap.  II. 


Attempts  to 
murder,  &c.  by 
tlwotiug  at,  &c* 


Attempts  to 
cause  miscar- 
riagf. 


Eliza  Brain,  6  Car.  &  P.  349 ;  and  Rex  v.  Boulton,  5  Car.  & 
P.  329.  See  interesting  observations  on  law  of  infanticide 
and  concealment  of  birth  Sir  Walter  Scott's  Heart  of  Mid 
Lothian,  vol.  xii.  Waverley  Novels,  100  to  164.  See  the  de- 
scription of  births  and  of  the  medical  and  legal  evidence  of  a 
child  having  been  born  alive,  Chitty's  Med.  Jurisp.  vol.  i.  405 
to  415. 

If  A.  send  poison,  intending  it  for  B,,  with  intent  to  kill  B. 
and  it  comes  into  the  possession  of  C.  who  takes  it,  but  does 
not  die,  A.  may  be  indicted  for  a  capital  ofience,  on  the  stat.  9 
Geo.  4,  c.  31,  s.  1 1 .     Rex  v.  Celia  Lewis,  6  Car.  &  P.  161. 

A  count  which  charges  B.  with  shooting  at  A.  with  intent 
to  murder  him  and  then  charges  C.  and  D.  with  aiding  and 
abetting  B.  and  at  the  end  of  the  count  concludes  with  a  con* 
tra  formam  statuti,  is  good,  and  it  need  not  state  that  B.  shot 
A.  with  intent,  &c.  contra  formam  statuti,  and  that  C.  and  D. 
aided  him  also  contra  formam  statuti.  Rex  v.  Nelmes,  6  Can 
&  P.  347. 

Maliciously  shooting  at, — A.  had  the  barrels  of  a  double-bar- 
relled percussion  gun,  detached  from  the  stock  and  lock.  By 
striking  the  percussion  cap,  which  was  on  the  nipple  of  one  of 
the  barrels,  he  fired  it,  and  shot  B.  Held  to  be  within  the  stat. 
9  Geo.  4,  c.  31,  s.  11,  12.   Rex  v.  Coates,  6  Car.  &  P.  394. 

Semble,  that  so  fai*  as  the  nature  of  the  thing  administered 
is  concerned,  the  question  on  an  indictment  under  the  stat. 
9  Geo.  4,  c.  31,  s.  13,  is  a  question  of  the  intention  of  the 
party  administering  it,  and  not  of  the  noxious  or  innoxious 
character  of  the  article  itself.    Rex  v.  Coe,  6  Car.  &  P.  403. 


p.  28,  n.  (f),  add  reference  to  '^  Tubb  v.  Woodward,  6  Term 
Rep.  176." 

p.  33,  n.  (c),  add — '*  see  the  whole  of  this  statute  9  G.  4^  c* 
31,  post,  Addenda." 


Concealment  of 
births. 


p.  35,  n.  (jer).  Conceal  th^  Birth. — After  the  words  "  was  stiU* 
born,"  add — "  Rex  v.  Southern,  1  Burn's  Justice,  24  edit.  383  ; 
26  edit.  61 1 ;  also  1  Burn's  J.  tit.  Bastards,  363.  Rex  ▼.  Com* 
wall,  Russ.  &  Ryan,  Crown  Cases,  336,  S.  P.  And  it  has  even 
been  suggested  that  that  decision  appears  to  apply  equally  to 
the  present  enactment,  and  the  practice  is  certainly  so ;  but 
as  a  foetus  under  seven  months  from  conception  could  not,  it  is 
supposed,  live,  the  concealment  of  delivery  of  such  a  foetus 
ought  not  to  be  considered  an  offence  within  the  act.   Chitty's 
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Medical  Jurisp.  vol.  i.  403-  Semble,  that  the  law  is  defective  in      ^^-^  J- 
not  distinguishing  between  concealment  of  delivery  of  a  still-     cbap.  II. 
born  child,  that  could  not  possibly  have  lived,  and  concealment  of 
birth  of  a  Ihing  child;  and  for  interesting  remarks  on  this  sub- 
ject see  Sir  Walter  Scott's  Heart  of  Mid  Lothian,  vol.  xii. 
Waverley  Novels,  100  to  144,  &c." 

p.  38.  Wounding  and  Mayhem  what, — Substitute  for  what  is  Wounding,  &c. 
in  first  edition,  the  following  more  modern  and  correct  rule : 
*'  A  wounding  consists  in  giving  another  a  cut  or  even  a  scratch, 
separating  the  skin,  ante,  34,  n.  {q\  infra,  n.  (a).  Under  the 
9  G.  4,  c.  31,  s.  IS,  making  certain  stabbing,  cutting  or  wound- 
ing a  person  a  capital  offence,  it  has  been  recently  holden, 
that  the  continuity  of  the  skin  must  be  broken  to  constitute  a 
wound,  within  the  meaning  of  this  act,  so  that  a  bruise,  however 
injuriously  deep  and  extensive,  but  without  breaking  the  skin, 
would  not  be  within  the  act;  and  Lord  Tenterden  seemed 
formerly  to  consider  that  there  must  be  an  incised  wound,  be- 
cause the  statute,  he  thought,  was  not  introduced  to  cure  the 
difficulty,  whether  a  cutting  or  stabbing  instrument  was  used. 
Rex  v.  Wood,  1  Moody,  Cr.  C.  278 ;  4  Car.  &  P.  381,  S.  C. ; 
and  see  cases  in  Carrington's  Criminal  Law,  239,  ed.  1828.  But 
in  the  subsequent  case  of  Rex  v.  Withers,  1  Moody's  Cro.  C. 
294 ;  4  Car.  &  P.  446,  S.  C,  the  judges  held  unanimously 
that  an  injury  by  a  hammer,  whereby  the  skin  had  been  di- 
vided, is  within  the  act ;  and  therefore  the  name  or  description 
of  the  instrument  giving  the  wound  need  not  be  stated  in  the 
indictment,  and  proof  of  a  wound  by  striking  with  a  stick  or 
by  kicking  will  suffice,  provided  the  skin  be  broken.  Rex  v. 
Briggs,  1  Mood.  Cr.  C.  318  ;  Rex  v.  Paine,  4  Car.  &  P.  558. 
Shewing  wounds  in  street,  &c.  is  an  offence  under  the  Vagrant 
Act,  5  G.  4,  c.  83,  s.  4,  6. 

Special  Assaults. — Add — ''and  att assaults,  with  intent  to  AMaultsspectaJ. 
commit  any  felony,  are  punishable  as  a  misdemeanor,  with  fine, 
two  years'  imprisonment  and  hard  labour  ;  9  G.  4,  c.  31,  s.  25. 
If  the  assault  be  to  commit  a  misdemeanor  only,  and  not 
named  or  provided  for  in  the  act,  then  the  prosecution  can  only 
be  for  a  misdemeanor  at  common  law.  See  ante^  34,  note  (o), 
zxiApost,  40,  note  (a:)." 

jRope.— See  authorities,  1  Chitty's  Med.  Jur.  vol.  i.  393.  Rape  and  car- 
In  cases  of  rape,  Sfc,  the  capital  offence  is  completed  if  there         **^    ^' 
be  penetration,  although  there  has  been  no  emission,  and  the 
prisoner  has  been  interrupted  in  the  commission  of  the  offence. 
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l?M  i        ^^^  ^'  Cosens,  6  Car.  &  P.  351.     But  the  h^nen  mini  be  rmp- 
Ctiap.  if.      lured;  Rex  v.  Gamnon,  S  Car.  &  P.  S21,  if^u.    See  the 
descriptian  of  the  external  and  internal  feaaale  parts  of  gene- 
ration^ and  especially  tbe  hymen«  and  supposed  signs  of  vkgi- 
nity,  1  Cbitty's  Med.  Juris.  S86  to  395. 

p.  89.  Rape  and  carnal  knowledge^  what  constitutes, — In- 
dictment for  carnally  knowing  and  abusing  Sarak  Blakevay, 
a  cUild  under  tbe  age  of  ten  years.  It  appeared  that  tlie  pri- 
soner, who  was  a  man  upwards  of  sixty  years  of  age,  bad  in- 
duced tbe  child  to  go  up  stairs  with  him  by  promising  to  give 
ber  an  apple ;  and  that  a  woman,  who  went  up  stairs  soon 
after,  found  a  mark,  as  if  some  one  bad  lain  on  a  bed  that  was 
there.  It  was  also  proved  that  the  person  of  tbe  child  exhi- 
bited marks  of  violence ;  and  that  both  she  and  tbe  prisoner  had 
gooorrbcea.  The  jury  found  that  there  had  been  penetralioB, 
but  that  there  had  been  no  emission  from  tbe  prisoner.  Mr. 
Justice  Littledale  passed  sentence  on  die  p  woner,  and  reserved 
tbe  case  for  tbe  consideration  of  the  fifteen  judges,  who  heU 
the  convictbn  right.    Rex  v.  Cox,  5  Car.  &  P.  ^7. 

Comal  knowledge  of  female  children. — Indictment  for  car- 
nally knowing  and  abusing  Mary  Anderhill,  a  child  under  the 
age  of  ten  years.  Tbe  offence  was  alleged  to  have  been  cooi- 
mitted  on  the  5th  of  February,  183^  To  prove  tbe  child  un- 
der ten  years  old  at  the  time  of  the  alleged  ofi'ence,  the  father 
of  the  child  was  called  ;  he  stated  that  be  was  in  the  habit  of 
going  out  with  boats  for  a  week  or  a  fortnight  at  a  time,  and 
that  in  the  month  of  February,  18S2,  he  went  from  home  for  a 
few  days,  and  that  his  wife  had  not  then  been  confined  ;  and 
that  on  his  return  on  the  9th  day  of  February,  18S2,  he  £Miiid 
that  this  child  had  been  born,  and  he  was  told  by  his  wife's 
mother  that  it  bad  been  born  the  day  before.  An  examined  copy 
of  the  register  of  the  baptism  of  the  child  was  put  in,  and  firom 
that  it  uppeared  that  the  child  bad  been  baptized  on  the  9th  day 
of  February,  1 8S2.  The  mother  of  the  child  was  dead,  but  the 
grandmother  was  living  at  the  time  of  the  trial.  Mr.  Justice 
Taunton  (having  conferred  with  Mr.  Justice  Littledale)  said. 
My  learned  brother  concurs  with  me  in  thinking  that  this  evi- 
dence is  not  sufficient.  The  whole  amount  of  the  evidence  to 
prove  the  time  of  the  child's  birth  is  the  declaration  of  the  grand- 
mother to  tbe  father.  Tbe  father  was  from  home  at  the  time 
of  the  birth,  and  the  mother  is  dead ;  but  still  the  grandmother 
might  have  been  called.  As  this  is  a  matter  of  so  much  import* 
ance  in  a  case  of  this  kind,  we  think  that  the  best 
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ought  to  be  adduced.    Verdict,  Not  Guilty.     Rex  v.  Wedge>       vol.  I. 
S  Car.  &  P.  298.  Pf»%^: 

Cnap.  IL 

p.  39,  note  (g)*  To  constiiuie  rape,  or  carnal  knowledge^ 
the  hymen  must  be  ruptured. — Indictment  for  carnally  knowing 
and  abusing  Charlotte  Powell^  a  child  under  ten  years  old. 
The  child  proved  the  offence,  and  Mr.  WooUett,  a  surgeon, 
stated  that  be  found  considerable  local  inflammation  about  the 
parts  of  the  child,  and  that  the  hymen  had  been  recently  rap- 
tured, and  that  he  had  no  doubt  that  penetracion  had  taken 
place ;  and  it  was  also  proved  by  the  mother  of  the  child,  that, 
on  examining  the  child,  she  found  semen  within  the  pudendum. 

Mr.  Baron  Gurney. — /  think  that  if  the  hymen  is  not  rup- 
tured, there  is  not  a  sufficient  penetration  to  constitute  this 
offence.  I  know  that  there  have  been  cases  in  which  a  less 
degree  of  penetration  has  been  held  to  be  sujfBcient ;  but  I 
have  always  doubted  the  authority  of  those  cases,  and  I  have 
always  thought,  and  still  think,  that  if  there  is  not  a  sufficient 
penetration  to  rupture  the  hymen,  it  is  not  a  student  penetra- 
tion to  constitute  this  offence.  Verdict,  Guilty.  Rex  v.  Gam- 
mon, 5  Car.  &  P.  32  K 

p.  39  and  40.      An  attempt    to  commit  a  misdemeanour  Attempts  lo 
created  by  statute  is  itself  a  misdemeanour.     A  count  in  an  commit  felony 
indictment  charged  that  a  defendant  '^  did  attempt  to  assault    noun 
a  girl,  *^  by  soliciting  and  inducing  her"  to  place  herself  in  an 
indecent  attitude,  he  doing  the  like,  without  shewing  that  she 
was  under  the  age  of  eleven :  Held,  that  such  a  count  was  bad. 
Rex  V.  Butler,  6  Car.  &  P.  368.     But  if  the  indictment  had 
stated  that  the  girl  was  under  the  age  of  eleven,  it  would  have 
been  otherwise, 

p.  40.  Indecent  Ejeposure.See  Rex  v.  Butler,  6  Car.  &  P. 
S6&,  supra,  11. 

p.  43.  Mala  Praxis. — At  end  of  sentence,  after  "  might  be 
indicted,"  add — "  And  if  a  medical  practitioner,  through  igno- 
rance or  want  of  skill,  should,  in  attempting  to  deliver  a  child, 
unnecessarily  wound  the  same,  and  it  be  afterwards  born  and 
then  die  of  such  wound,  he  will  be  guilty  at  least  of  man« 
slaughter.    Rex  v.  Senior,  1  Mood.  Cr.  Ca.  346!" 

p.  43,  note  (4).  Zi6rf.— After  "6  Coke,  125,"  add,—'*  In  an  ^^J^»/"^ 
action  for  a  libel  it  is  merely  a  question  of  law  whetlier  it  be  a 
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VOL.  L      libel,  and  if  it  be  so  in  law,  a  jury,  on  proof  of  publication  by 
Chap!  II.      defendant,  is  bound  to  find  accordingly,  or  a  new  trial  will  be 

granted,  Levy  v.  Milne,  4  Bing.  495 ;  12  Moore,  418.     But  by 

32  G.  3,  c.  60,  upon  an  indictment  or  information,  a  jury  bas 
full  power  to  find  a  libel  not  to  be  one,  id.  ibid. ;  and  see  a  full 
note,  4  Bla.  Com.  150(rf) " 

p.  44,  at  top,  after  "  or  principle,''  add — "  Or  even  imputing 
rudeness  to  females.    Clement  v.  Cbivis,  9  B.  &  Cres.  17S." 

p.  44,  at  top,  at  "  confidential  communication,'*  insert  note  {n\ 
Child  v.  Affleak,  9  Bar.  &  Cres.  403." 


p.  44*,  at  end  of  first  sentence,  add — "  Tbe  statute  1  W.  4, 
c.  73,  by  requiring  tbe  proprietors  of  newspapers  to  find  sure- 
ties, affords  some  protection  against  the  libels  therein." 

p.  44,  10  lines  from  top,  add — "  but  not  by  injunction  in 
Equity.  There  is  no  preventive  remedy  in  Equity,  except 
the  libel  refer  to  a  cause,  Chit.  Eq.  Dig.  655;  and  post,  vol.  i* 
697,  698,  tit.  Injunction." 

p.  44,  12  lines  from  top,  after  "  indictment,"  add — '*  or  in- 
formation," Rex  V.  Kinnersley,  1  Bla.  Com.  294;  Rex  v.  Wil- 
liams, 5  Barn.  &  Aid.  595;  Rex  v.  Miles,  Dougl.  284;  Rex  v. 
Haswell,  id.  387." 

p.  44,  n.  (jp),  add — "  Cross  Ubels  are  not  admissible  in  evi- 
dence even  in  mitigation  of  damages.  May  v.  Brown,  3  B.  &  C. 
113 ;  Wakley  v.  Johnson,  1  R.  &  M.  422;  1  Chit.  Plead.  5th 
ed.  531." 


p.  44,  n.  (i"),  add—**  Lumby  v.  Alday,  1  Cromp.  &  Jer.  301. 


» 


p.  45,  after  "  redress  for  the  entire  slander,"  add — "  In  the 
Ecclesiastical  Courts  a  suit  may  be  entertained  not  only  for 
specified  defamatory  words,  but  even  for  general  words  of  de- 
traction or  opprobrious  language,  coupled  with  or  without  the 
charge  of  defamation,  because  the  latter  denote  malice  and 
anger,  and  tend  to  destroy  brotherly  charity,  Law's  Ecc.  Law, 
47;  post,  vol.  ii.  469." 

p.  46,  at  end  of  first  paragraph  add — **  If  special  damage 
be  laid,  and  proved  to  have  been  occasioned  by  the  defendant's 
dRreci  communication  of  the  slander,  and  if  it  entirely  arise 
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from  another  person's  reporting  it»  defendant  will  not  be  liable,  VOL  I. 
Ward  V.  Weeks.  4  M.  &  P.  796 ;  White  v.  Waters,  Exch.  Ca.  ^^^ll 
cor.  Vaughan,  B.,  Monday,  11th  February,  1833,  Guildhall."     '-^— 

p.  47,  7  lines  from  top,  after  ''  indict  the  slanderer,"  read — 
"  or  rather,  in  cases  of  considerable  importance,  to  move  the 
Court  for  a  criminal  information ;  because,  in  support  of  the 
prosecution,  he  would  himself  be  a  witness,  or  file  his  own 
affidavits,  and  by  his  positive  evidence  negative  all  imputation 
on  his  character." 

p.  48,  in  middle  of  page,  after  "  malicious  arrest,"  add —  Maiicioas  oro. 
"  or  malicious  commission  of  or  fiat  in  bankruptcy.    Case  for  ***^°  '^^'   ^' 
malicious  conspiracy  to  prevent  plaintiff  from  obtaining  his 
certificate,  Hathaway  v.  Burrow  and  others,  1  Camp.  150.'' 

p.  49,  at  end  of  note  {e),  add — '*  The  King  v.  Ballrick,  King's 
Bench  sitting  after  term,  13th  June,  1833,  defendant  convicted 
on  this  act,  9  6. 4,  c.  31,  s.  30,  for  leaving  a  seaman  abroad." 

p.  50,  at  end  of  n.  (/),  add — *'  as  to  the  question,  whether 
the  judge  ought  to  leave  it  to  the  jury  whether  there  was 
probable  cause,  and  semble,  he  should  not,  see  Taylor  v.  Wil« 
lans,  2  Barn.  &  Adol.  845, 857." 

p.  50,  at  the  head  of  n.  (k),  add — ''as  to  monuments,  see  Ja-  Rights  of  burial, 
cob's  Rep.  180;  post,  95,  n.{e);  and /mm/,  165,  Chap.  IV.  ^''' 

p.  50,  n.  (/),  dele  "  Willes,  258,"  and  add—"  Andrews  v. 
Cawthome,  Willes,  536, 538.  A  parson  refusing  to  bury  may  be 
suspended  for  three  months  or  indicted,  id. ;  and  a  clergyman 
may  be  prosecuted  in  the  Ecclesiastical  Court  for  refusing  to 
bury  a  Dissenter  or  other  person,  Kemp  v.  Wickes,  3  Phil. 
Ecc.  Cases,  264  to  306;  Andrews  v.  Cawthorne,  Willes,  538." 

p.  51,  8  lines  from  top,  after  "  iron  coffin,"  add — ^'  or  in  a 
vault,  or  even  in  any  particular  part  of  a  churchyard." 

p.  51,  n.  (u),  add — "  Ex  parte  Blackmore,  1  Bam.  &  Adol. 
122." 

p.  52.  Husband  and  Wife — Promises  to  marry;  Breaches,  Husband  and 
Declaration,  Evidence,  S[c. — This  action  is  not  sustainable,  un-  ^''*^* 
less  there  be  evidence  sufficient  to  satisfy  a  jury  not  only  that 
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VOL,  T.  tiie  defendant  promised  to  marry  the  plaintiff,  but  also  tliat  the 
Chap.  II.  plaintiff  promised  to  marry  the  defendant,  so  as  to  constitute 
mutual  promises ;  the  one  forming  the  legal  consideration  for  die 
promise  of  the  other ;  but  it  is  not  necessary  to  prove  an  exfftn 
promise  by  the  plaintiff,  especially  if  a  female,  for  evidence  of 
her  acceptance  of  the  defendant's  promises  would  suffice.  9  Car. 
&  P.  55S,  and  f  it/rn.  And  although  the  party  to  whom  the  pro- 
mise has  been  made  be  an  infknt,  yet  the  contract  to  marry  will 
be  oHfgatory  on  the  adult,  1  Roll.  Ab.22  1.  5;  1  Sid.  180;  I 
Lev.  147;  Carth.  467;  Freem.  95;  2  Stra.  937;  Bac.  Ab.  In- 
fants The  action  is  sustainable  by  a  man  against  a  woman, 
Carth.  467;  1  Salk.S4;  5  Mod.  511.  But  this  description  of  ac- 
tion, although  founded  on  eontraci,  has  nevertheless  been  consi- 
dered as  so  connected  with  the  passions  and  feelings,  as  in  sub- 
stance, to  be  affected  by  the  rule  actio  personalis  moritur  cum 
persona  ;  so  that  if  the  party  to  whom  the  promise  was  made 
die,  her  executor  cannot  sue,  2  Maule  &  Sel.  408;  and  as 
the  statute  8  8c  4  W.  4,  c.  42,  only  gives  actions  to  executors 
for  injuries  to  personal  and  real  property,  the  former  de- 
cision would  still  apply.  It  is  not  necessary  that  the  time  of 
marriage  should  be  specified,  Carth.  467.  A  promise  to  marry  is 
not  within  the  Statute  of  Frauds,  requiring  some  contracts  to 
be  in  writing  and  signed,  1  Stra.  34;  1  Ld.  Raym.  316;  Bull. 
N.P.  280,  accord.;  3  Lev.  65,  semb,  cont.  Nor  need  it  be 
stamped,  because  it  could  not  be  properly  estimated  or  stamped 
according  to  value,  2  Stark.  Rep.  351 .  It  is  necessary  to  shew 
mutual  promises  in  the  declaration.  If  the  promise  will  indisputa- 
bly be  proved  to  have  been  made  to  marry  on  a  particular  day, 
it  may  be  so  described,  2  Chit,  on  Plead.  324.  If  to  marry 
on  request,  then  a  request  or  dispensation  must  be  averred 
and  proved,  see  1  Ld.  Raym*^  387.  But  in  general  it  is  most 
advisable,  now  that  a  plaintiff  is  limited  to  one  count,  to  declare 
on  a  general  promise  to  marry,  and  to  allege  and  prove  a  re- 
quest and  breach.     1  Stark.  Rep.  82 ;  1  M.  &  P.  239. 

As  to  the  evidence  where  the  promise  of  the  man  was 
proved,  and  no  actual  promise  of  the  woman,  evidence  of  her 
carrying  or  conducting  herself  as  consenting  and  approving 
his  promise  was  held  sufficient,  3  Salk.  16:  1  Salk.  24,  noteb; 
2  C.  &  P.  553.  And  where  A.  stated  to  the  father  of  the 
plaintiff  that  he  had  pledged  himself  to  marry  his  daughter  in 
six  months,  or  in  a  month  after  Christmas,  although  that  proof 
varied  from  the  promises  laid  in  the  special  counts,  it  was  con- 
sidered evidence  from  which  a  jury  might  infer  a  promise  to 
marry  generally ,  1  Stark.  82.  And  where  in  an  action  for  breach 
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of  promise  of  marriage,  the  promises  declared  on  were,  first,  ^^  ^* 
to  marry  on  requset;  secondly,  the  like,  assigning  for  breach,  Chap.  if. 
that  the  defendant  had  married  another;  thirdly,  to  marry 
within  a  reasonable  time;  and  lastly,  to  marry  generally ;  and  the 
proof  was,  that  defendant  had  said  he  would  marry  the  plaintiff 
in  July;  it  was  held,  that,  notwithstanding  this  variance,  the  jury 
were  warranted  by  the  evidence  in  inferring  a  promise  to 
marry  generalli/,  and  that  the  plaintiff  was  entitled  to  recover 
on  the  last  count  of  the  declaration,  1  M»  &  P.  239,  To  sup- 
port the  action,  if  the  defendant  has  not  married  another, 
there  must  be  evidence  of  an  offer  to  marry  on  the  part  of  the 
plaintiff,  and  a  refusal  by  the  defendant;  but  if  the  plaintiff's 
father  go  to  the  defendant,  and  ask  him  if  he  means  to  fulfil 
his  engagement  to  his  daughter,  and  he  reply  '^certainly  not,** 
this  will  suffice,  2  C.  &  P.  634;  see  2  D.  &  R.  55.  A  bill  in 
equity  Hes  to  compel  the  defendant  to  disclose  whether  be  pro- 
mised to  marry,  Forrest's  Exch.  Rep.  42.  If  the  intended  bus- 
band  or  wife  turn  out  on  inquiry  to  be  of  positively  bad  cha- 
racter, that  is  a  legal  defence  for  the  other  party.  Holt's  C.  N. 
P.  151  ;  4  Esp.  Rep.  256;  1  C.  &  P.  350.  And  as  to  what 
may  be  shewn  in  mitigation  of  damages,  id.  ibid. ;  1  Y.  &  Jer. 

4m. 

p.  53,  n.  (A'),  add — "  see  a  case  before  this  act,  2  Stark,  on  Marriages. 
Evid.  1187,  cited  Rex  v.  Philp,  1  Moo.  C.  C.  069." 

p.  54  to  margin,  *'  form  of  oath  on  applying  for  a  license," 
add  n»  (a) — **  as  to  perjury  or  false  swearing,  see  Rex  v.  Foster* 
Rus.  &  Ry.  459 ;  but  see  Rex  v.  Alexander,  1  Leach,  63." 

p.  55,  n.  (r),  add — "  certain  marriages  solemnized  at  Ham- 
burgh, since  the  abolition  of  the  factory  there,  are  declared 
valid  by  3  &  4  W.  4,  c.  45." 

p.  55,  n.  (x),  "  See  Allen  v.  Wood,  1  Bing.  New  Cases,  11,  as 
to  misnomer  in  marriage.  According  to  the  cases  there  cited,  if 
the  parties  knowingly  marry  hy  false  names,  the  marriage  is  ille- 
gal and  void,  although  there  be  no  evidence  of  actual  fraud. 
But  if  the  intended  husband  procured  the  banns  to  be  pub- 
lished in  a  christian  and  surname  that  the  woman  had  never 
borne,  and  she  did  not  inow  that  fact  until  after  the  solemniza- 
tion of  the  marriage,  it  will  be  valid.  The  King  v.  Wroxton, 
4  Barn.  &  Adol.  640. 


16 


RIGHTS  OF  PERSONS, 

VOL.  I.  p,  56^  n.  (c),  add — "  Catholics  were  not  exempti  and  they 

Chap.  n«      must  be  married  by  the  same  forms  as  Protestants^  Bowles  t. 

Johnson,  11  March,  1833,  Stafford  and  Oxford  Circuit,     But 

now  see  3  8c  4  W.  4,  c.  102,  for  Ireland;  and  4  &  5  W.4, 

c.  28,  as  to  Scotland." 

p.  56,  n.  (e),  add — *'  but  see  ante^  62," 

p.  55,  n.  {x\  add  reference  to  '^  Allen  v.  Wood,  1  Bing.N.  C. 

\\r 

p.  59.  Divorce. — Bad  temper,  short  of  cruelty,  is  no  ground 
of  divorce ;  see  Evans  v.  Evans,  1  Hagg.  Ecc.  Rep.  36 ;  3  Bla. 
Com.  by  Chitty,  94,  n.  (14) ;  and  Neeld  v.  Neeld  as  follows:— 
Dr.  Lushington  said  it  was  now  his  duty  to  consider  what  was 
the  real  question  he  was  to  determine,  and  the  principles 
which  ought  to  guide  his  judgment.    There  were  two  ques- 
tions to  decide,  first,  whether  the  libel  could  be  admitted  at 
all;  secondly,  whether,  if  the  substance  is  admissible,  parti- 
cular parts  ought  or  ought  not  to  be  rejected  or  reformed. 
The  admissibility  of  the  Ubel  depended  on  the  solution  of  the 
question,  whether  the  facts  set  forth  in  it,  if  proved,  afforded 
ground  for  a  sentence  of  the  Court.     He  desired  it  to  be  dis- 
tinctly understood,  that  this  was  the  only  question  he  had  to 
determine,  and  that  he  was  not  to  adjudicate  the  merits  of 
either  party,  except  with  reference  to  the  question  in  this 
particular  stage  of  the  business.    He  should  adhere  to  the 
example  set  by  his  predecessors,  and  not  attempt  to  give  a 
definition  of  what  was  legal  cruelty,  because  it  was  difficult  and 
dangerous  to  attempt  to  lay  down  the  law  in  terms  sufficiently 
clear,  and  applicable  to  the  nature  of  an  offence  which  took  so 
many  such  varied  shapes.     For  all  practical  purposes,  the 
leading  principles  had  been  determined  with  sufficient  distinct- 
ness.   The  main  test  was,  whether  all  the  facts  charged  were 
of  a  description  to  satisfy  his  mind,  that,  assuming  them  to  be 
proved,  cohabitation  was  no  longer  possible  without  personal 
danger  to  Lady  Caroline  Neeld.    Where  there  was  either  a 
strong  conviction  on  the  mind  of  the  Court  that  the  personal 
safety  of  the  wife  was  in  jeopardy,  or  that  there  was  reason  to 
apprehend  that  such  would  be  the  consequence  of  a  return  to 
cohabitation,  it  was  the  bounden  duty  of  the  Court  to  protect 
the  wife  from  risk  and  danger.    The  species  of  facts  most 
generally  admissible  for  such  purposes  were,  first,  ill-treatment, 
which  was  of  divers  kinds,  blows,  or  any  bodily  injury;  and 
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secondly,  threats  of  a  description  sufficient  to  excite  in  a  mind      vol.  I. 
of  ordinary  firmness  a  fear  of  personal  injury.     For  causes  less      ^ w  if. 

stringent  than  these  the  Court  had  no  power  to  interfere ;  its  

power  was  limited  too  in  regard  to  self-protection  alone.     Un- 
der any  other  circumstances,  this  Court  had  no  power  to  put 
asunder  those  whom  God  had  joined  together.     When  facts 
of  this  description  were  set  forth^  it  was  perfectly  consistent 
with  the  principles  he  had  mentioned  that  other  and  minor 
circumstances  should  be  admitted  also,  because  they  might 
illustrate  the  others,  and  afford  information  to  the  Court,  when 
witnesses  did  not  speak  in  such  precise  terms  that  their  evi- 
dence could  be  depended  on ;  and  after  sentence,  they  might 
influence  the  alimony  allotted  to  the  wife.     But  these  circum-' 
stances  must  not  be  light  and  trival  matters,  mere  ebullitions 
of  temper,  in  petty  disputes ;  they  must  be  of  the  same  cha« 
racter  as  the  principal  facts,  though  less  in  degree.      The 
learned  judge  then  (first  distinctly  stating  that  he  assumed  the 
facts  in  the  libel  to  be  true,  as  he  was  bound  to  do,  only  for  the 
sake  of  this  question)  proceeded  to  examine  the  several  alle- 
gations at  some  length,  observing  that  this  marriage  had  un- 
doubtedly turned    out  an  unfortunate    connection  for   both 
parties.    From  the  suit  for  restitution,  the  presumption  wi\s 
inevitable  that  Lady  Caroline  would  not  have  sought  to  compel 
a  return  to  cohabition  if  she  had  had  reasonable  ground  to  ap- 
prehend personal  violence.      If  the  circumstances  alleged  to 
have  happened  prior  to  the  suit  had  been  of  deeper  importance, 
he  should  have  doubted  whether  he  could  have  placed  any  re- 
liance on  them,  when  the  conduct  of  the  party  was  so  entirely 
incompatible  with  their  existence.    Yet,  though  improbable,  it 
was  not  impossible,  that  extraordinary  cases  might  occur,  in 
which  the  wife  would  hazard  her  personal  safety  rather  than 
separate.     But  his  attention  was  principally  directed   to  the 
occurrences  from  the  14th  of  July  to  the  11th  of  August.     He 
was  not  called  upon  to  pronounce  an  opinion  as  to  the  prohibi- 
tion of  Lady  Caroline's  association  with  her  family,  because, 
though  it  might,  along  with  other  circumstances,  demonstrate 
the  temper  of  the  husband,  yet,  taken  alone,  he  could  not  hold 
it  to  be  an  act  of  cruelty.    The  refusal  of  Lady  Caroline  to 
give  a  pledge  that  she  would  not  visit  her  relations,  was  evi- 
dence to  his  mind  that  she  was  not  in  fear  of  personal  violence 
from  her  husband.    The  most  stringent  part  of  the  libel,  and 
the  only  part  which  raised  a  doubt  in  h7s  mind  as  to  his  deci- 
sion, was  that  in  which  Lady  Caroline  had  been  pushed  back 
by  Mr.  Neeld;  and  received  bruises.     But  even  here  there  was 

SUP.  c 
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VOL.  I.      no  blowj  or  meditated  violence.    It  appeared  to  him,  on  a  ma- 
r-^^^rr      ture  consideration  of  the  case,  that  assuming  the  whole  to  be 

— —  proved,  he  could  not  come  to  a  conviction  that  Lady  Caroline 

must  return  to  cohabitation  with  Mr,  Neeld  at  the  risk  to  life 
and  limb :  and  if  he  could  not  come  to  that  conclusion,  it  was 
his  bounden  duty — a  duty  from  which  he  was  not  to  be  di- 
verted— to  reject  the  libel.  This  being  the  opinion  be  enter- 
tained, he  was  relieved  from  the  irksome  and  painful  task  of 
going  into  the  details  of  the  pleadings,  but  he  should  shrink 
from  his  duty  if  he  did  not  say  that  he  lamented  that  some  of 
the  most  important  rules  of  pleading  had  not  been  adhered  to 
in  this  case  with  that  degree  of  strictness  which  was  beneficial 
to  the  ends  of  justice,  and  to  the  interest  of  suitors.  Many 
circumstances  bad  been  introduced  of  a  most  trivial  nature  ; 
and  if  he  was  not  before  convinced  of  the  extreme  importance 
of  adhering  to  that  rule  of  evidence,  by  which  it  is  required 
that  where  a  written  document  is  pleaded  it  should  be  pro- 
duced, that  conviction  had  acquired  in  his  mind  a  strength 
no  argument  could  shake.  It  only  remained  for  him  to  say 
that  he  decided  nothing,  except  that  the  charges  in  the  libel 
did  not  amount  to  legal  cruelty ;  of  the  conduct  of  either  party, 
as  to  who  was  to  blame,  he  distinctly  repeated,  he  gave  no 
opinion.  It  was  his  duty  to  reject  the  libel,  and  be  bad  no 
reason  to  doubt  that  he  had  come  to  a  decision  beneficial  to  all 
parties ;  for  nothing  could  be  more  injurious  to  them  than  a 
protracted  suit,  in  which  the  differences  of  matrimonial  life 
would  continue  to  be  the  subject  of  public  animadversion."  MS. 

p.  67,  at  end  of  top  line,  add — "  And  such  an  action  is  sus- 
tainable if  an  informal  marriage  and  cohabitation  has  followed, 
and  then  a  refusal  to  marry  legally.  Bowley  v.  Johnson, 
Staflfbrd  Assizes,  11th  March,  1833,  coram  Parke,  J.*' 

p.  57,  end  of  fourth  line,  add — *'  Nor  would  it,  if  defendant 
knew  of  the  immorality  before  he  promised.  Irving  v.  Green- 
wood, 1  Car.  &  P.  360.*' 

p.  67,  at  end  of  paragraph,  add — **  If,  pending  a  courtship, 
presents  should  be  made  in  consequence  of  the  lady's  encou* 
ragement,  and  she  should  afterwards  deceive  and  refuse  to 
marry,  it  seems  that  the  presents,  or  their  value,  are  recover- 
able back,  unless  he  were  a  mere  adventurer.  Robinson  v* 
Cumming,  2  Atk.  409 ;  Chit.  Eq.  Dig.  217 ;  and  see  Young  v. 
Eurrel,  Cary,  64." 
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p.  57,  1.  19  from  top,  at  word  "  children,"  add  note — "  Sec  VOL.  T. 
Chit.  Eq.  Dig.  Settlement  on  Marriage,  1^03  to  1230 ;  and  id.  chep!ii. 
Marriage,  667 ;  and  Bales  v.  Conn,  1  Clark  &  Fin.  68."  '—^ 

p.  57, 1.  6  from  bottom,  add — '*  And  a  Court  of  Equity  would 
even  decree  specific  performance  of  a  marriage  settlement  not- 
withstanding the  adultery  of  wife.    3  P.  Wms.  277;  2  B.  & 

p.  67,  n.  (m),  add—"  Irving  v.  Greenwood,  1  Car.  &  P.  330." 

p.  67,  n.  (o),  add — "  And  other  cases.  Chit.  Eq.  Dig.  Mar- 
riage, 677." 

p.  67,  n.  ip),  add—"  8  Bing.  256." 

p.  67,  n.  (y),  add—"  6  Bing.  135." 

p.  68,  at  end  of  second  paragraph,  add — *'  It  is  necessary, 
however,  to  observe,  that  notwithstanding  such  decision  in  the 
Lords  would  seem  to  render  invalid  any  deed  encouraging  se- 
paration between  man  and  wife,  yet  it  was  subsequently  con- 
sidered in  the  Court  of  King's  Bench  that  that  decision  only 
applies  to  prospective  separation,  and  not  to  immediate  separa- 
tions, Wilson  V.  Murfett,  3  Bar  &  Adol.  713  ;  sed  quaere,  whe- 
ther there  is  any  sound  reason  for  that  distinction." 

p.  68,  n.  (*),  add — "  See  1  Bla.  Com.  441,  in  notes." 

p.  68, 1.  1  from  bottom,  add — "  If  a  husband  be  separated 
from  his  wife  he  is  liable  for  waste  committed  by  her  to  goods 
demised  to  her,  Paget  v.  Read,  1  Vern.  143,  and  though  sepa- 
rated by  divorce  a  mensd  ei  Ihoro,  he  may  be  jointly  sued  with 
her  for  her  libel,  Pennell  v.  Brisco  and  Wife,  per  Tindal,  C.  J., 
C.  P.  1833 ;  and  this  although  she  has  been  guilty  of  adultery.'' 


p.  59, 1.  14,  add — "  Nor  can  prior  adultery  or  cruelty  be  set 
up  after  reconciliation,  St.  John  v.  St.  John,  1 1  Ves.  J.  536." 

p.  60,  n.  (iw),  add  reference  to,  "and  see  Seaton  v.  Bene-  Uabnuyofhus- 
diet,  5  Bing,  S8 ;  and  Hunt  v.  Blaquire,  id.  550 ;  that  the  band. 
purchase  of  furniture  may  be  necessaries :  and  in  the  old  case, 
Martin  v.  Withers,  5  W.  &  M.,  Skinner*s  Rep.  348,  which  was 
an  action  against   Sir  Francis  Withers,   Serjeant-at-law  and 
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VOL.  I.       heretofore  Justice  of  the  King's  Bencli,  for  wares  sold  by  the 
ciia"^  n       plaintiff  and  delivered  to  the  wife  of  the  defendant,  it  appeared 

that  the  goods  were  silver  fringes  and  lace  for  a  petticoat  and 

side-saddle,  and  that  they  were  all  delivered  within  the  com- 
pass of  four  months,  and  that  they  amounted  to  <£94^  and  that 
part  of  them  were  delivered  to  a  carrier  for  the  wife  of  the 
defendant,  by  the  order  of  Mrs.  Rider,  upon  a  letter  of  the  wife 
to  Mrs.  Rider,  and  that  the  other  part  were  delivered  upon  a 
letter  of  the  wife  to  the  plaintiff.  It  was  proved  that  these 
laces  were  worn  and  used  by  the  wife  in  the  view  of  the  de- 
fendant, and  that  the  wife  at  that  time  lived  with  the  defend- 
ant in  the  same  house.  For  the  defendant  it  was  insisted,  that 
long  time  before  the  delivery  of  these  goods  there  was  a  differ- 
ence between  him  and  his  wife,  and  that  they,  for  the  space  of 
two  or  three  years,  had  not  lived  together,  and  that  the  wife 
declared  to  the  defendant  that  she  would  charge  him  with  of500 
in  one  term  and  have  him  in  gaol  in  the  next,  and  all  this  be- 
fore the  goods  were  delivered ;  and  that  for  many  years  the 
wife  had  an  allowance  for  clothes  of  <£50  per  annum*  No  evi- 
dence was  given  that  she  had  any  occasion  to  have  these  clothes 
so  that  they  could  appear  to  be  necessary.  The  same  day 
another  action  was  tried  for  velvet  and  tissues  at  £S  per  yard 
to  the  value  of  ^80.  Treby,  C.  J.  directed,  that  if  the  jury 
found  the  plaintiff  innocent  of  the  design  of  the  wife  to  ruin 
the  husband,  and  delivered  the  laces^  8cc.  as  goods  fit  for  the 
wife  and  upon  the  credit  of  the  husband,  without  notice  of  the 
difference  between  them,  that  the  husband  shall  be  obliged  to 
pay  the  plaintiff,  for  it  is  part  of  his  promise  of  marriage  to 
feed  and  clothe  her,  and  though  she  had  an  allowance  this  was 
secret  and  of  which  the  plaintiff  had  not  notice.  But  that  if 
the  plaintiff  had  notice  of  the  differences  between  the  husband 
and  wife,  and  sold  them  only  to  enable  the  wife  to  ruin  the 
husbandi  then  the  defendant  would  not  be  chargeable ;  and 
though  the  husband  be  chargeable  heretofore,  yet  after  such  a 
solemn  trial  and  their  differences  made  so  public,  he  held  that 
the  husband  should  not  be  chargeable :  and  likewise,  if  the 
plaintiff  was  not  privy  to  their  differences,  but  delivered  these 
goods  innocently,  yet  if  the  goods  were  not  suitable  to  the 
quality  of  the  wife  the  defendant  should  not  be  chargeable,  and 
if  part  be  only  suitable  he  should  be  charged  for  that  part 
only.  Upon  this  direction  the  jury,  being  of  gentlefnenj  found 
generally  for  the  plaintiff  for  his  whole  damages. 
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p,  60,  1.  2,  add—"  The  wife  cannot  be  a  witness  for  or       VOL.  i. 
gainst  her  husband,  even  in  a  criminal  case,  where  her  hus-      cJmpyii. 
band  has  been  indicted  with  others.    Rex  v.  Smith  and  others,  ~ 
1  Mood.  Cr.  C.  289.'* 

p.  60,  margin,  "  Rights  of  wife,"  add  note — "  As  to  the  right 
of  wife  or  her  trustees  to  sue  in  name  of  husband,  1  Chit.  PI. 
5th  ed,  696,  n.  (e) ;  see  observations  on  abilities  and  rights  of 
women.  Lord  Stowell,  Jane  v*  Matilda,  1  Hagg.  R.  187  to  196." 

p.  60,  n.  (e),  add — "  And  see  Galigard  v.  Rigault,  2  Lord 
Raymond,  809 ;  2  Salk.  652 ;  7  Mod.  79 ;  and  posi,  vol.  ii. 
478 ;  which  seems  to  establish  that  where  there  has  been  no 
antecedent  prosecution  or  action  for  alleged  force,  a  solicita- 
tion of  chastity  may  be  properly  punished  in  the  Ecclesiastical 
Court." 

p.  60^  n.  (/),  add — "  Alimony,  necessaries,  &c. ;  see  5  Bing. 
650." 

p.  60,  n.  (r),  for  «  1  Bar.  &  Adol.  851,"  read  «  801." 

p.  61,  1.  10  from  bottom,  after  '^separately  in  her,''  add — 
"  or  direct  that  the  wife's  receipt  should  be  a  sufficient  dis- 
charge, notwithstanding  any  present  or  future  coverture.  Nor- 
ris  V.  Hemingway,  1  Hagg.  R.  4 ;  and  see  other  cases  from 
Chitty's  Eq.  Dig.  644,  505,  507,  519,  520." 

p.  61, 1.  6,  add — ^'  In  case  of  a  divorce  bill  there  is  a  standing 
order  in  the  House  of  Lords  requiring  the  attendance  of  the 
husband,  in  order  that  he  may  be  examined,  for  the  purpose  of 
preventing  collusion.  But  if  the  husband  be  abroad,  especially 
in  public  service  and  performance  of  public  duty,  this  may  be 
dispensed  with.  Willis's  Divorce  Bill,  Tuesday,  18th  June, 
1833,  in  Lords." 

p.  61,1.  12,  after  word  "bill,"  add — "or  make  a  promise. 
Murray  v.  Barlee,  1  Clark  &  F.  82.  A  mere  promise  to  pay 
without  reference  to  separate  estate,  subjects  the  estate  to 
liability  to  payment  of  her  solicitor's  bill." 

p.  61, 1.  20,  add — ^'  A  bond  of  a  married  woman,  though 
valid  in  equity  against  her  separate  estate,  is  not  esteemed  a 
bond  so  as  to  entitle  the  obligee  16  priority  in  the  administra* 
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tion  of  assets.     Evelyn  v.  Evelyn^   18  Ves.  858;  2  Williams, 
669." 

p.  61, 1.  31,  add — "  If  the  bequest  be  to  a  married  wonaii 
^for  her  otmi  use  and  benefit^  without  adding  the  words  *  awrf 
ut  her  own  duposaly'  especially  if  there  be  bequests  Co  men  by 
the  same  words,  the  wife  does  not  take  a  sepmtUe  interest,  but 
her  husband  is  entitled.  Tyler  v.  Lake,  1  Clark  &  F.  144; 
semble,  overruling  Hartley  v.  Ilurle,  5  Ves.  540.  But  if  the  di- 
rection be  that  the  wife's  receipt  shall  be  a  sufficient  discharge, 
then  she  takes  a  separate  interest,  Norris  v.  Hemingway,  I 
Hagg.  Rep.  4;  and  see  E.  Chitty's  Eq.  Dig.  504,  505,  Sffi, 
608, 619,  520." 


Parent  and  P«  62, 1.  5  from  bottom,  at  "  evidence,"  add  note — **  See  8 

Chiid.  Bar.  &  Cres.  813 ;  1  Phil  Ec.  Ca.  315/' 

p.  62,  n.  (/),  add—"  Huet  v.  Le  Mesurier,  1  Cox,  275,  S.  P." 

p.  63, 1.  5,  add — "  Nor  is  a  register  evidence  of  the  place  of 
birth.  Rex  v.  North  Petherton,  8  DowL  &  R.S25." 

p.  63, 1.  10  from  top,  at  ^'  Family  Bible,"  add  a  refereace 
to  "  3  Phil.  Ec.  Ca.  4«." 

p.  63,  n.  {k\  add—''  Cro.  Jac.  296 ;  3  Bla.  C.  3,  note  2 ; 
1  Bla.  C.  250." 

p,  63,  n.  (o),  add—"  Hunt  v.  Wootton,  Sir  T.  Raym.  269." 

p.  64, 1.  7,  at  word  "  confinement,"  add  note—"  10  Ves.  J. 
58,  61." 

p.  64,  n.  (0»  add—"  Newman  v.  Bennett,  2  Chit.  R.  195  \ 
5  Burn's  J.  326." 


p.  64,  n.  (fi),  add — "What  correction,  see  Lord  StoweIl*s 
observations  in  Agincourt,  1  Hagg.  R.  273." 

Compelling  ?•  65. — "  To  charge  a  father  with  amount  of  clothes  sup- 

™*j^^«"a°c«  ^y  plied  to  his  son,  it  is  essential  that  the  clothes  should  have 

been  supplied  either  with  the  assent  of  the  father  or  I^  his 
authority,  and  the  father  is  the  person  to  judge  what  is  proper 
for  his  son.    Rolfc  v.  Abbott,  6  Car.&  P.  286." 


parent. 
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p.  66, 1.  15,  add — "  And  otherwise  to  secure  the  benefit  to       VOL.  I. 

Part  I. 

the  donee  alone.     See  Orrick  v.  Binney,  Jacob's  Rep.  523."  e^ap.  if. 


p.  66,  for  n.  (/i),  read — "  See  a  form  and  decision,  Dommett 
V.  Bedford,  6  Term  R.  684 ;  8  Yes.  140 ;  and  Yarnold  v.  Moor- 
house,  1  Russ.  &  M.  364,  368,  395 ;  and  see  a  good  reason, 
Newton  v.  Reid,  1  Clark  &  Fin.  141,  posty  243,  n.  (4),  and 
Law  Journal,  vol.  iii.  137;  and  see  forms, /)o«/.  Appendix,  and 
other  cases  cited  in  Russ.  &  Mylne's  R.  684 ;  where  it  was 
held,  that,  in  consequence  of  the  express  stipulation,  creditors 
took  no  interest." 

p.  66,  n.  (fc),  add — "  Green  v.  Spicer,  1  Russ.  &  M.  395 ; 
see  a  good  reason,  Newton  v.  Reid,  1  C.  &  F.  141,  post^  343, 
n,  («)•" 

p.  67, 1.  15,  at  '*  otherwise,"  add  note — ''  Id,  ibid,,  and  see 
Chit.  Eq.  Dig.  tit.  Settlement  of  Family  Disputes,  1330;  and 
see  at  law  Cartwright  v.  Cooke,  3  Bar.  &  Adol.  701." 

p.  68,  L  21,  at  word  "  property,"  add — *'  Excepting  that  a  fa- 
ther, as  guardian  in  socage,  may  by  residence  on  an  estate,  the 
legal  interest  in  which  has  descended  to  his  child,  acquire  a 
settlement,  although  it  would  be  otherwise  if  it  be  only  devised 
to  his  child.  Rex  v.  Sherrington,  3  B.  &  Adolp.  714.  The  3 
&  4  W.  4,  c.  106,  enables  a  father  to  take  an  estate  by  descent 
from  his  son." 

See  in  general  Maddox*s  Chancery  Prac.  331.  Guardian  and 

Ward. 

p.  69, 1.  IS,  add — ^  If  a  party  wish  to  have  the  care  of  an  in- 
fant vested  in  the  Chancellor,  the  object  may  be  effected  by 
constituting  such  infant  a  ward  of  Chancery,  as  by  granting  to 
him  an  annuity  of  ^5  per  annum,  and  then  in  respect  of  such 
property  the  Court  acquires  jurisdiction.  Post,  810,  in  notes  ; 
and  also  702»  in  note." 

p.i69, 1. 12  from  bottom,  add — '*  If  an  infant  be  improperly 
taken  away  from  the  guardian,  he  may  obtain  the  custody 
of  such  infant  on  petition,  without  proceeding  by  habeas 
corpus.  Wright  v.  Naylor,  5  Madd,  R.  77 ;  1  Newl.  Ch.  Pr. 
211." 

p.  69,  n.  (&),  add—*'  Winch  v.  James,  4  Ves.  386;" 


I 

24  Eights  of  persons, 

VOL.  L  p.  70, 1.  1 1  from  bottom,  add—"  The  Mutiny  Act,  3  W.  4, 

ChaV.  n.      c-  ^>  s.  42,  and  the  Marine  Mutiny  Act,  3  W.  4,  c.  6,  s.  35,  36, 

Master  and —  ^*  requires  a  binding  before  the  age  of  fourteen  ;  and  in  order 

j\pprcntice.       to  secure  the  rights  of  the  master  in  case  the  apprentice  should 

afterwards  enlist  in  the  king's  service,  whether  army  or  navy, 
or  in  the  East  India  Company's  service,  the  indenture  (which 
must  have  certain  prescribed  requisites)  must  be  taken  to  a  jus- 
tice of  peace,  and  be  by  him  endorsed  with  his  certificate 
within  three  months  after  the  commencement  of  the  apprentice- 
ship.   Sect.  40,  41,  42." 

p.  71, 1.  5,  add — "Though  any  unnecessary  violence  or  de- 
gradation would  be  illegal.  See  Lord  Stowell's  observations  in 
Ship  Agincourt,  1  Hagg.  273." 

p.  71, 1.  8,  add— "The  Mutiny  Act,  3  W.  4,  c.  5,  enacts 
that  if  an  apprentice  shall  enlist  in  the  army  or  navy,  or  East 
India  Company's  service,  he  shall  be  deemed  guilty  of  obtaining 
money  by  false  pretences,  and  shall  be  liable  to  serve  after  the 
expiration  of  his  apprenticeship ;  and  a  master  must  claim  his 
apprentice  within  a  calendar  month  after  his  having  left  bis 
service,  and  must  make  oath  in  the  form  prescribed  by  the  act, 
and  the  apprentice  is  to  be  punished  as  therein  prescribed. 
Id.  sect.  40,  41,  42." 

p.  71,  n.  (z),  for  "  Lewin,"  read  "  Linn," 

p.  71,  n.  (i),  add—"  Infra,  n.  {gy 

Master  and  Ser-      p.  72.  Master  and  Servant. — A  hiring  at  so  much  per  montk 

is  a  hiring  for  a  year.  A  general  hiring  in  the  absence  of  any 
custom  to  rebut  the  presumption  is  to  be  presumed  to  have 
been  a  hiring  for  a  year.  A  clerk  hired  at  £12  10«.  per  month 
for  the  first  year,  to  advance  £10  per  annum  until  the  salary  b 
<£180,  is  hired  for  at  least  one  year.  Fawcett  v.  Cash,  3  Nev. 
&  Man.  177. 

p.  72,  in  margin,  after  ''Servants  in  husbandry,"  add — 
"  Trades,  &c.  and  factory  children.'^ 

p.  72,  n.  (Z),  add—"  And  see  6  Bing.  1(53." 

!>.  73.  "  Power  of  correction.  Lamb  v.  Burnett,  1  Tyrw.  R. 

SG5  ;  Sailorsi  2  Hagg.  Ad.  Rep.  459." 


vant. 
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p.  73, 1. 14,  add—"  The  recent  act,  3  &  4  W.  4,  c.  103,  re-  vol.  I. 
gulating  the  labour  of  children  and  young  persons  in  the  mills  ^^^"^  j^ 
and  factories  of  the  United  Kingdom,  contains  most  important  " 

provisions,  as  well  to  prevent  injury  to  their  health,  strength,  or 
constitution,  as  with  regard  to  their  concurrent  education/' 

p.  73,  1. 9  from  bottom,  at  word  "  manner,"  add  a  note — 
''  Hannaford  v.  Hunn,  2  C.  &  P.  148 ;  see  observations  on  ne- 
cessary moderation,  Frederick,  1  Hagg.  316 ;  see  general  rule 
as  to  correction  of  sailors,  1  Hagg.  273,  384 — 395 ;  S  Hagg. 
Admr.  Rep.  459 ;  and  see  Lamb  v.  Burnett,  1  Cromp.  &  J. 
291 ;  semble,  a  master  of  a  ship  may  confine  a  passenger  for 
refusing  to  act  in  defence  of  a  merchant  ship  during  an  enemy's 
attack,  Boyce  v.  Bayliff,  1  Campb.  60 ;  Watson  v.  Christie,  2 
Bos.  &  P.  224f ;  Abbott  on  Shipping,  ch.  4;  Molloy,  b.  2,  c  3. 
As  to  the  proper  time  and  manner  of  correcting  a  sailor.  Lamb 
v.  Burnett,  1  Tyrw.  Rep.  265 1  1  Cromp.  &  J.  291." 

p.  74.  Master  of  a  ship  may  deduct  from  sailor's  wages  da- 
mages occasioned  by  his  neglect.  The  New  Phoenix,  Admi- 
ralty Court,  14  Feb.  1833.  Add.  MSS.  post,  vol.  ii.  424,  n.  {d). 

p.  74,  1.  4  from  top,  add — *'  If  the  captain  or  master  of  a 
ship  withhold  proper  food,  a  sailor  may  depart  without  being 
guilty  of  the  offence  of  desertion.  Ship  Castella,  1  Hagg.  R. 
59,  186,  and  an  occasional  intemperance  in  liquor  would  be  no 
forfeiture  of  his  wages,  Ship  New  Phoenix,  1  Hagg.  R.  198." 

p.  74,  note  {d),  add — '*  When  this  excess  must  be  replied 
specially  in  an  action,  see  Gale  v.  Dalrymple,  1  C.  &  P.  381 ; 
1  Ry.  &  M.  118.    S.  C.  per  Abbott,  J." 

p.  75,  1.  10  from  top,  add — *'  It  should  seem  that  any 
servant,  like  a  sailor,  might  depart  if  not  duly  provided  with 
proper  food  according  to  the  express  or  implied  terms  of  hir- 
ing.   Ship  Castella,  1  Hagg.  Rep.  59,  186." 

p.  75.  Discharge  of  Servants.  Deduction  from  Wages. — 
"  It  has,  however,  been  more  recently  decided,  that  if  a  yearly 
servant  be  dismissed  by  his  master  before  the  year  expires,  for 
such  misconduct  as  will  justify  his  dismissal,  the  servant  is  not 
entitled  to  any  wages  for  the  time  during  which  he  actually 
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VOL.1.      served;  Turner  v.  Robinson  and  another,  6  Car.  &  P.  15. 
ChapT  li.      And  the  master  of  a  ship,  or  owners,  when  sued  for  wagea,  may 
"^         deduct  the  amount  of  loss  or  damage  occasioned  by  the  negli- 
gence of  the  seamen.    The  New  Phoenix,  Admiralty  Court, 
14  February,  1833 ;  post,  part  4,  vol.  ii.  504,  note  ((Q." 

p.  76,  note  (/>),  add— ^'  And  see  4  Burn's  J.,  tit.  Poor^  412, 
26  ed." 

p.  76,  note  (9),  1.  4  from  top,  add— ^^  See  fiirther  Rex  v. 
Westmear,  Cald.  1^;  ^  Bott,  447;  1  Nol.  440;  4  Barn's  J. 
418." 

p.  76,  note  (r),  add—''  Hdloway  v.  Spain,  C  P.  Feb.  1833, 
sittings  at  Westminster.  After  repeated  warnings  not  to  do  so, 
the  servant  did  not  come  home  till  half-past  five  in  the  moming. 
Verdict  against  her  in  an  action  £6r  wages." 

p.  78,  note  {k)y  add — ''  AUter  as  to  sailors,  where  there  has 
been  loss  for  want  of  care.  The  New  Phoenix,  Court  of  Ad- 
miralty, 14  February,  1833,  printed  in  fuU,|»a«/,  part  4,  vol.  ii. 
524,  in  note." 

p.  79,  note  (^),  add—''  See  also  Forster  v.  Charles^  6  Bing. 
396,  7  ed.  105 ;  quaere  since  9  G,  4,  c.  15." 

liability  of  p*  80, 1.  3,  from  top,  add — ^'  Of  a  wife  as  an  agent  of  hus- 

S^sSwnt ^^    ^^^'^  in  removing  paper  in  an  illegal  way ;  Attorney-General 
Agent,  &c!       V.  Riddall,  2  Tyrw.  Rep.  523." 

p.  80, 1.  4,  add — **  And  where  a  trader  harboufs  and  con- 
ceals smuggled  goods,  be  is  liable  in  penalties  for  the  illegal 
act  of  a  servant  done  in  the  conduct  of  the  business,  with  a 
view  to  protect  the  smuggled  goods,  though  the  master  be 
absent  at  the  time,  and  the  act  be  done  by  the  servant  upon 
die  exigency  of  the  occasion  when  the  goods  are  discovered. 
Attorney-General  v.  Beddon,  1  Cromp.  &  J.  SSO ;  1  Tyr.  R. 
41,  S.  C.  So  if  a  wife,  as  agent  of  her  husband,  remove  paper, 
&c.  hi  an  illegal  way,  he  may  be  liable.  Attorney-General  v. 
Ridddl,  2  Tyrw.  Rep.  6S3." 

p.  80,  1. 13,  from  bottom,  add  a  note  at  the  word  "  observed* 
-^^  €tee  an  instance  of  express  covenants,  6  Bing.  354.    It  is 
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also  frequently  advisable  to  stipulate  against  the  clerk's  setting         vOL.1. 
up  business  within  a  limited  distance/'  ebap!  li. 

p.  80,  note  (m),  for  4  Bing. ''  409/'  read  4  Bing. ''  309." 

p.  82.  "  As  to  contribution  by  co*suretieS|  Collins  v.  Prosser,  Master  and 
1  B.  &  a  682." 

p.  83, 1.  2,  from  top,  at  word  *'  account^*'  add  a  note — ''  In 
Montague  v.  Fidecombe  and  Hoskins,  2  Vern.  518,  such  a 
stipulation  was  given  effect  to  on  behalf  of  a  surety.  Chit.  £q. 
te.  264.'' 
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RIGHTS  TO  PERSONALTY,  INJURIES,  AND  REMEDIES  IN 

PARTICULAR. 


defined. 


VOL.  I.  l^^gc  84, 1,  1,  at  word  "  property,"  add,  as  a  note — "  See  as 

(^•p'llL     ^^  ^^  ^^^  Property^  and  the  several  kinds,  2  Bla.  Com.  per 

rr-- tot.    Sometimes  the  import  of  that  word  in  the  statutes,  as  in 

Tlie  terai|Mr-  *• 

jpM2  property    the  Stamp  Act,  55  G.  3,  c.  184,  schedule  tit.  Conveyance^  has 

been  dbcussed.  It  has  been  held  that  neither  a  judgment,  2 
B.  &  C.  S81,  S  D.  &  R.  294,  S.  C,  nor  a  policy  of  insurance, 
unless  a  loss  has  occurred,  ia  property  undev  the  Stamp  Acts. 
See  9  B.  &  C.  396." 

p.  84,  D.  {a),  dele — ''  An  interest  in." 

p.  86, 1.  11  from  bottom,  add — ''  And  the  fishing  stores  of  a 
▼essel  engaged  in  the  Grreenland  fisheries  are  considered  as 
appurtenances  of  a  vessel,  under  53  Geo.  3,  c.  159,  and  there- 
fore liable  to  contribute  in  compensation  for  damage  done. 
Dundee,  1  Hagg.  109." 

p.  86, 1.  9  from  bottom,  add—''  The  full  import  of  the  terms 
appendant  and  appurtenant  will  be  more  properly  considered 
under  the  head  of  real  property ^  post,  158«** 

pi  89,  1.  7  from  top,  after  word  "  offence,"  add—"  Any 
moiterM  injury  to  a  dog  or  any  personal  property,  is  punish- 
able summarily  under  the  7  &  8  Geo.  4,  c.  30,  s.  24 ;  upon 
which  act  there  has  been  a  recent  decision  as  to  the  power  of 
apprehension  of  a  person  for  unnecessarily  injuring  a  dog, 
Hanway  v.  Boultbee,  2  Mood.  &  M.  15 ;   4  Car.  &  Pa.  350, 

s.  c;' 

p.  89, 1.  17  from  top,  add  note  at ''  decoy,'' — *^  See  further  as 
to  decoys,  post,  188." 

p.  89,  n.  (e),  add  '^  46/'  at  end  of  note. 
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p.  90|  n.  (9)1  add — ''  As  to  the  distinction  between  goods  and  VOL.  L 
fixtures^  see  Clark  v.  Crownshaw,  3  Bar.  &  Adol.  804,  and  chap^in 
po9i,  94, 149,  150, 161."  -^—^ 


p.  91,  n.(a),  add — ''  And  see  construction  in  a  criminal  case 
of  setting  fire  to  a  ship  of  a  part  owner,  R«  v.  Philip,  1  Mood. 
Cr.  C.  S6S ;  and  as  to  the  distinction  that  a  purchaser  of  a  ship 
need  not  take  possession,  see  po$t^  460 ;  and  see  Stuart  v. 
Powell,  1  B.  &  AdoL  269/' 

p.  91 ,  n.  {n)i  add — ^^  But  note  in  Porter  v.  Toumay,  men- 
tioned in  Roberts  on  Wills,  toI.  i.  423,  the  Master  of  the 
Rolls  is  reported  to  have  said  that  the  words  live  and  dead 
stock  are  of  too  ambiguous  an  import  to  receive  any  certain 
construction  by  themselves;  though  in  Cox  v.  Godsalve,  6 
East,  604,  in  note,  and  West  v.  Moore,  8  East,  339,  growing 
crops  may  pass  under  term  stock  of  farm^ 

p.  92, 1.  2  from  bottom,  after  word  ^'  life,'*  add — ''  or  in  fee, 
and  although  fit  to  cut  for  hay." 

p.  92,  n.  (f  ),  add — "  Emblements  are  confined  to  one  season  Emblememi* 
after  sowing,  and  does  not  create  a  right  to  take  the  produce 
of  seeds  sowed  with  com*    Graves  v.  Weld,  5  Bar.  &  AdoL 
105." 

p.  92,  last  line,  add — ^'  A  landlord  is  entitled  to  emblements 
or  growing  crops,  in  case  of  forfeiture  by  the  tenant's  own  act. 
Davis  V.  Eyton,  7  Bing.  154.  And  so  is  a  mortgagee.  1  Price, 
53,  58;  and  see  3  Bing.  11." 

p.  92,  n.  (j),  add—"  Toller,  6  ed.  192,  193." 

p.  92,  (6).  EmhUmenU. — ^Add  reference  to  "  Graves  v.  Weld, 
5  Bar.  &  Adol.  105,  according  to  which  emblements  at 
most  extend  to  the  first  year's  growth  of  corn,  grain  or  seed, 
sown  before  the  death  of  a  tenant  for  life,  and  not  to  aftermath 
of  clover  seed." 

p.  93.  "  Garden  border  box  cannot  be  removed  by  tenant* 
Empson  v.  Soden,  4  Bar.  &  AdoL  655." 

p.  94, 1.  10,  add — "  Agricultural  Produce,  farming  stock,  Agricoltond 
live  or  dead,  and  implements  of  husbandry,  as  well  in  Great  P"^"^'  ^^ 
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TOL*  I.      Britida  as  Ireland,  are  so  far  protected  and  privileged,  tbat 
Chap*  III.     when  upon  any  farnii  they  are  exempted  from  stamp  dnttes  on 


insurances^  by  3  &  4  Will.  4f,  c.  23,  8.5  ^  and  when  the  land 
on  which  crops  have  been  grown  are  held  under  an  express 
covenant  or  agreement,  prescribing  that  they  shall  be  con- 
sumed upon  the  premises,  the  same  cannot  be  sold  or  carried 
off  the  farm  under  an  execution  against  the  tenant,  in  prejudice 
of  the  covenant,  and  deterioration  of  the  land ;  56  Geo.  S,  c. 
50.  But  this  Act  does  not  extend  to  an  execution  at  the  suit 
of  the  King,  6  Price  R.  04 ;  and  see  construction.  Peacock  v. 
Jarvis,  5  Moore,  79,  2  Brod.  &  B.  S6S,  S.  C. ;  Eaton  v.  Sonth- 
by,  Willes,  131 ;  Coombes  v.  Beaumont,  5  Bar.  &  Adolp.  72. 
And  the  same  provision  was  extended  to  distresses  for  tithe, 
taxes,  and  rates.    7  &  8  Geo.  4,  c.  1 7. " 

p.  94,  margin,  at  word  "  Fixtures,"  add  as  a  note — ''  See 
further  fully,  post,  161 ;  and  see  how  far  the  annexation  of 
fixtures  to  the  freehold  privileges  them,  posi,  149,  150;  and 
Clark  V.  Crownshaw,  8  B.  &  AdoL  804.*' 

p.  95, 1.  7  from  top,  at  "  recovered,"  add — "  Even  as  to  the 
term  household  furniture,  there  are  decisions  upon  Its  import. 
As  to  what  things  are  household  fumiiure,  see  Chit.  Eq.  Dig. 
495;  and  Kelly  v.  Powlett,  Amb.  610;  1  Dick.  559.  As  to 
what  is  ship's  furniture,  see  The  Dundee,  1  Hagg.  Adm.  Rep. 
126." 

p.  95,  1.  16  from  bottom,  at  «*  heir-loom,"*  add  a  note — **  As 
to  what  are  heir-looms  and  incidents,  see  Chit.  Eq.  Dig.  tit. 
Heir-looms,  and  id.  tit.  Chattels  Personal.^' 

p.  95,  n.  (e),  add—*'  Chit.  Eq.  Dig.  Heir-looms  and  Chattels 
Personal." 

p.  96,  margin,  at "  Canal  Shares,  &c."  add,  as  a  note,—  «•  As 
to  these,  see  further,  post,  197,  and  Glamorganshire  Canal 
Company  v.  Blakemore,  1  Clark  &  Fin.  362.'' 

Stock  and  pit).  P-  ^»  °-  (*)»  ^^^  "^  Chitty  Commercial  Law,  284;  2 
pcrty  in  funds.  Dow.  Rep.  N.  S.  Stock  is  a  mere  perpetual  annuity,  redeem- 
able at  the  pleasure  of  government.  R.  v.  St.  John's,  Mad- 
dermarket,  6  East,  182.  Semble,  an  estate  sold  to  be  paid  for 
in  stock,  no  ad  valorum  duty  is  payable,  MS.  opinion.  Ac- 
tion lies  against  the  Bank  for  not  transferring,  1 5  Ves.  669.    In 
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case  of  a  bequest  of  stock  the  legal  interest  remfuns  in  executor      ^^  ^* 
tm  his  assent,  9  B.  &  C.  156.'*  aap.  ni. 


p.  96,  n.  (r),  add—''  Orogan  v.  Cook,  2  Ball  &  B.  238 ;  Eng- 
land ▼.  Lunn,  15  Ves.  677." 

p.  96,  n.  (*),  add—"  England  v.  Lunn,  15  Ves.  577.- 

p.  97, 1.  4,  add — "  Ea9t  India  Stock  and  its  transfer  are  re- 
gulated principally  by  charter  of  5th  September,  1698»  10  W. 
3,  and  stock  may  be  devised  by  will,  attested  by  three  credible 
witnesses ;  but  the  devisee  is  not  to  devise  or  transfer  till  a 
memorandum  has  been  entered  on  the  books  of  the  Company. 
Ante,  96,  n.  (p)." 

p.  97, 1.  10,  add — "  the  term  '  Securities  for  Money*  in  a  Securities  for 
devise  will  not  pass  a  mortgage  security.    9  Bar.  &  C.  «67. "     """""^y'  ^''• 

p.  98,  L  15,  add — "We  may  here  mention  a  recent  great  interest  on 
improvement  of  the  law  relative  to  the  right  to  Interest.  When,  ^  ' 
by  the  express  terms  of  the  contract,  interest  was  payable,  and 
in  a  few  other  cases  interest  was  at  common  law  recoverable, 
but  in  many  others  it  was  not,  not  even  for  money  lent.  Catton 
▼.  Bragg,  15  East,  223 ;  3  Bing.  S59 ;  Higgins  v.  Sargent,  2 
B.  &  C.  348 ;  Page  v.  Newman,  378.  See  alleged  reason,  9  B. 
&  C.  380 ;  6  Bing.  380.  The  3  &  4  W.  4,  c.  4@,  provides, 
that,  upon  all  {Hebts,  or  sums  certain j  the  jury,  on  a  trial  or 
inquiry,  may  allow  interest  at  51.  per  cent.,  from  the  time  when 
the  sum  was  payable,  or  from  the  time  of  demand  and  notice  in 
writing  that  interest  will  be  required.  3  &  4  W.  4,  c.  48;  s.  28, 
29,  30,  where  see  other  provisions ;  and  see  post,  3d  Part,  409, 
fully.  And  hence,  in  general,  a  creditor  should  either  obtain 
an  express  contract  for  interest,  or  give  a  written  notice  as  soon 
as  the  debt  is  payable.  See  post,  499,  form  of  notice,  requir- 
ing the  prospective  payment  of  such  interest." 

p.  98,  L  17  from  bottom,  add—"  comprising  muMC,  dramatic 
pieces,  whether  tragedy^  comedy,  play,  opera,  farce,  or  other 
dramatic  literary  property." 

p.  98,  n.  (m),  add — "  and  see  the  act  as  to  dramatic  Hterary 
property,  and  the  sole  right  of  representing  and  publishing  the 
8ame,3  W.  4,  c.  15." 

p.  100,  n.  (it),  add—"  and  see  16  East,  36 ;  4  Taunt.  326." 
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VOL  I.  p.  101, 1. 10  from  bottom,  at  «  purpose/'  add—"  bui^  as  with 

Cbap.  in.  respect  to  real  property^  so  with  regard  to  personalty ^  the 
'  power  of  alienation  cannot  be  taken  away  unless  by  expressly 
providing!  that,  upon  the  prescribed  event,  the  interest  shall 
cease  or  pass  to  a  named  third  person,  and  without  that  quaU* 
fication  the  restraint  of  alienation  is  inoperative.  Newtoa  ▼. 
Reid,  1  Clark  &  F.  141 ;  ante,  66,  n.  (£) ;  and  post,  24&,  243, 
n.  (u).  If  a  wife  be  entitled  to  goods  for  her  life  only,  her  hus- 
band is  liable  to  b^sued  in  equity  for  waste  done  by  her,  though 
he  be  separated  from  her  ;  Paget  v.  Reid,  1  Vem.  143. 

p.  102, 1.  3,  add — ''  and  although  such  an  absolute  sale  after 
notice  of  the  reversioner's  claim  has  been  usually  treated  as 
giving  a  right  of  action ;  see  Dean  ▼.  Whittaker,  1  C.  &  P. 
347 ;  perhaps  that  doctrine  may  be  questionable  if  such  a  sale 
did  not  pass  the  reversionary  interest,  in  which  case  the  mere 
sale  would  be  innoxious ;  Owen  v.  Leigh,  3  B.  &  Ald«  470 ; 
and  see  Farrant  v.  Thompson,  5  B.  &  Aid.  836,  to  shew  when 
no  property  passes  under  an  execution.** 

Joint teoancy  p»  102,  first  margin,  add  a  note, — ''as  to  joint  tenancy  and 
wlmiiKm '^^  *"  tenancy  in  common  of  personalty  in  general,  see  Chitty's  Eq. 
•ouaity?  "*  ^'  Dig.  Estate,  vi.  vii.  p.  363  to  369." 

p.  102,  1.  12,  add— *''If  parties  are  to  take  at  different 
times,  the  rule  seems  to  be,  that  they  must  take  as  tenants  in 
common,  and  not  as  joint  tenants;  Woodgate  v.  Unwin,  1  Clark 
&  F.  129. 

p.  103, 1.  14,  add — '^  Mere  possession  of  personalty  as  well 
as  of  realty,  is  a  sufficient  title  against  a  wrong-doer,  or  person 
who  cannot  show  a  right  to  the  possession ;  Oughton  v.  Sep- 
pings,  1  B.  &  Adol.  241 ;  and  mere  right  to  possession  will 
imply  possession  so  as  to  support  trespass ;  The  Bailifis  Dun* 
wick  v.  Sterry,  1  B.  &  Adol.  831. 


Wreck.  p.  103, 1.  20,  add—"  With  regard  to  Wreck,  by  the  ancient 

common  law  all  property  stranded  belongs  to  the  king,  or  his 
grantees ;  and  after  a  year  and  a  day  without  claim  it  belongs 
to  him  entirely ;  and  during  that  time  it  is  vested  in  him  for 
protection  until  the  owner  can  be  found.  It  is  therefore  very 
properly  in  the  first  instance  placed  in  the  custody  of  the  Ad- 
miralty ;  the  proctor  of  the  Admiralty  interposes  for  its  protec- 
tion until  a  claim  is  made  ;  but  as  soon  as  a  lawful  owner  ap- 
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pears  within  the  year  and  day,  the  proctor  withdraws  his  claim;       VOL.  I. 
the  right  of  the  crown  is  then  gone ;  the  ship  and  goods  are      chap.  HI. 


restored,  and  the  charges  of  the  Admiralty  and  salvage,  if  any, 
are  paid;  The  Augusta,  1  Hagg.  R.  16,  18,  20.  The  grantee 
of  wreck,  however,  has  a  special  property  in  all  goods  stranded 
within  his  liberty,  and  may  maintain  trespass  against  a  wrong- 
doer; the  Bailiffs  Dunwick  v.  Sterry,  1  B.  &  Adol.  831.  See 
further,  post,  4th  part,  531 ." 

p.  103,  Escheat. — "  See  alteration  of  the  law  of  escheat  as  it  Escheat. 
sitkcts  personal  or  real  property,  4  &  6  W.  4,  c.  23." 

p.  103, 1.  26,  add — "  Upon  the  death  of  a  bastard  intestate, 
his  personalty  belongs  to  the  king  ;  but  it  is  usually  granted  to 
his  mother,  or  other  party,  who  would,  if  there  had  been  a 
legal  marriage,  have  been  justly  entitled  ;  1  Madd;  Cb.  Pr. 
640." 

p.  104, 1.  4,  add — "  In  order  to  prevent  the  personal  property 
of  the  feme  vesting  in  the  husband  upon  her  marriage,  a  trustee 
must  be  interposed,  or  the  goods  will  instantly  be  liable  to  an 
execution  against  the  husband ;  Izod  v.  Lamb,  1  Cromp.  & 
J.  35." 

p.  104, 1.  7,  add — "  A  foreign  law  has  been  given  effect  to  in 
England  as  regards  the  absolute  right  of  a  wife  to  a  moiety  of 
the  husband's  property  on  his  death,  and  to  the  husband's  right 
to  the  whole  of  his  wife's  property  left  on  her  death ;  Sawyer 
v.  Shute,  1  Anstr.  63 ;  Campbell  v.  French,  3  Ves.  323 ;  Capple, 
V.  Cadell,  1  Jacob,  R.  644." 

p.  104,  1.  13,  from  top,  add^*' A  fratululent  judgment,  when  judgment. 
founded  on  a  warrant  of  attorney,  may  be  set  aside  on  motion, 
at  the  instance  of  a  third  person  (as  a  creditor)  prejudiced  or 
delayed  ;  Harrod  v.  Barton,  8  B.  &  C.  217 ;  Martin  v.  Martin, 
3  B.  &  Adol.  934 ;  but  in  general  it  should  be  set  aside  by 
trial  and  verdict  when  the  fraud  is  disputed  ;  WarmoU  v. 
Young,  6  B.  &  C.  660 ;  8  D.  &  R.  442 ;  Chit.  Col.  Stat.  385, 
n.  (ft)." 

p.  104, 1.  16  from  bottom,  add — ^'  A  judgment  against  a  te- 
nant for  life  will  not  affect  the  remainderman ;  Lodge  v.  Lyse- 
ley,  1  Clark  &  Fin.  70." 

SUP.  D 
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VOL.  I.         p^  104,  n.  («),  add—"  See  further,  Honner  v.  Morton,  3  Rosa. 

Chap.  III.        R.  65." 


p.  104,  n.  (u),  add—''  Hall  v.  Tapper,  3  Bar.  &  Adolp.  655.** 

p.  104,  n.  (y),— add,  "  2  Mad.  Ch.  Pr.  6." 

p.  104,  n.  (z),  add— "2  Stra.  955;  but  see  Holt's  Ca.N. 
P.  10." 

p.  106, 1. 14,  add — *'  An  assignment  to  one  creditor  for  the 
benefit  of  himself  and  other  creditors  is  valid  against  an  execu- 
tion, if  assented  to  by  one  or  more  creditors ;  though,  without 
such  assent,  it  would  be  otherwise ;  3  M.  &  S.  371,  past,  90S, 
330,331.  Even  a  voluntary  assignment,  conveyance,  or  gift 
oi personalty i  without  adequate  or  any  consideration,  if  the  as- 
signor be  not  indebted  at  the  time,  is  binding  on  the  assignor, 
and  cannot  be  defeated  by  a  subsequent  assignment  for  value, 
or  even  by  creditors  ;  and  this  differs  therefore  from  a  volun- 
tary conveyance  of  real  property  ;  1  Sim.  &  Stu.  315 ;  I  Dow. 
New  S.  17 ;  alitery  if  indebted  at  the  time  to  the  extent  of 
insolvency,  3  Sim.  1.  In  general  a  voluntary  deed  is  valid 
against  all  hut  purchasers^  Dowl.  Rep.  New  S.  17." 

p.  106, 1. 20  from  top,  after  "property,"  add — "  in  possession 
or  upon  a  chose  in  action." 

p.  106, 1.  9  from  bottom,  at  "persons,"  add  a  note — "an  t»- 
ventary  or  schedule  of  the  goods  is  advisable,  but  it  should  seem 
not  absolutely  necessary ;  see  Martindale  v.  Booth,  3  B.  & 
Adolp.  504,  post,  2nd  part,  page  461,  n.  (^;  Jarman  v.  Wool- 
loton,  3  T.  R.  618." 

p.  106.  n.  (;),  add — "even  of  an  interest  from  year  to  year, 
1  Campb.  318." 

p.  106.  n.  (*),  add — ^'  nor  requires  a  contract  with  debtor  in 
equity,  3  Swanst.  393." 

p.  107, 1.  18  from  top,  after  "  transfer,''  add —  "might  by 
jury  be  held  a  badge  of  fraud,  and  to  render  the  assignment 
void." 

p.  107,  1.9  from  bottom,  after  "deed,"  add— "but  it  has 
recently  been  held  that  the  neglect  to  take  possession  when  a 
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party  might  take  the  same  is  not  in  law  necessarily  a  hadge  of      VOL.  i. 
frauds  nor  will  the  fact  of  itself  avoid  the  deed ;  Martindale  v.      chap.  in. 
Booth,  3  B.  &  Adol.  498,  post,  461,  note  (0*    See  also  Jezeph 
V.  Ingram,  1  J.  B.  Moore,  189 ;  Benton  v.  Thornhill,  S  Marsh. 
407,  as  observed  upon  in  Martindale  v.  Booth,  3  B  &  Adol. 
505,6  ;  and  see  Mly  post,  2d  part,  460,  1." 

p.  107, 1.  6  from  bottom,  at  "  thereto,  add  a  note, — "  but  see 

6  6.  4^  c.  16,  s.  72,  post,  460,  as  to  ships.** 

107,  1.  6  from  bottom,  at  '* registered,*'  add  a  note, — "The 
register  of  the  contract  or  transfer  appears  still  to  be  essential, 
id.  ibid:* 

p.  108,1.8  from  top,  add — "Some  further  points  relating  to 
this  extensively  important  subject  of  the  assignment  or  transfer 
of  personal  property  will  be  found  in  the  second  part  of  this 
work ;  post,  pages  459  to  471,  and  see  Chit.  £q.  Dig.  656, 7." 

p.  108,  n.  (i),  add — "  Aliter,  if  indebted  to  extent  of  insol- 
vency at  time,  3  Simons,  1  ,*  3  Bar.  and  Adolp.  362.  A  volun- 
tary deed  is  good  against  all  but  purchasers,  1  Dow.  Rep. 
New  S.  17." 

p.  110, 1.  4  from  top,  add — "  No  action  lies  for  a  distributive 
share,  although  the  executor  or  administrator  has  expressly 
promised  to  pay,  unless  there  has  been  a  new  consideration,  or 
by  arrangement  or  the  conduct  of  the  executor  or  administrator, 
the  claim  has  been  converted  into  or  treated  as  a  personal  debt ; 

7  B.  &  C.  542  ;  Gregory  v.  Harman,  1  Moore  &  P.  209. ;  and 
ueepost^  112,  in  notes." 

p.  110,  margin,  "  by  Will  or  Testament,"  add  a  note — "As  to 
capacity  to  make  a  will,  see  Blewitt  v.  Blewitt,  2nd  March, 
1833;  but  see  Chitty  on  Medical  Jurisprudence,  349,  &c.  As  to 
when  the  term  "executors"  means  *^  next  of  kin,**  Bulmerv. 
Jay,  1  Clark  &  F.  63." 

p.llO,n.(»),for"lT.R.  161,"  read  "1  Turn.  &Ru8s.  161." 

p.  Ill,  I.  15  from  top,  add  a  margin  ^'[Suggested  form  of  a 
will  of  Personalty] ;  see  a  general  form  of  devise  and  bequest, 
post,  S60  to  363." 

p.  111|  1.  16  from  bottom,  instead  of  four  lines,  after  "  attes- 

d2 
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VOL.  I.       tation/'  read,  "  Signed,  sealed,  published,  and  declared  by  the 
Chap.  III.     said  A.  B.  as  and  for  his  last  will  and  testament^  in  the  presence 
of  us,  who  in  his  presence,  and  at  his  request,  and  in  the  pre- 
sence of  each  other,  have  hereunto  set  and  subscribed  our 
names  as  witness  hereunto  this day  of ,  A.  D." 

p.  Ill  n.  (y),  add— " 4  Haggard's  Rep.  212/' 

p.  1 1 1, 1. 3  from  bottom,  at "  allow/'  add  a  note — "  If  the  tes- 
tator intend  to  secure  a  continuing  provision  during  life  to  a 
person  who  might,  improvidently,  alienate  it,  or  subject  it  to 
the  payment  of  his  debts,  the  property  must  be  bequeathed  to 
trustees,  with  a  clause  of  cesser  and  bequest  over  to  a  third 
person,  in  either  of  such  events,  see  antef  66  ;  6  T.  R.  684 ; 
and  see  form  of  such  a  bequest,  posif  362." 

p.  112 J.  2,  add — "It  seems  to  have  weight,  at  least  in  a 
Court  of  Equity,  after  an  express  bequest  of  a  legacy  or  devise 
of  lands,  for  a  testator  to  direct  '  that  if  any  doubt  should  arise 
upon  any  part  of  this  bequest,  T  desire  that  it  may  be  construed 

favourably  for  the  said '  Per  Master  of  the  Rolls,  Arnold 

v.  Arnold,  Rolls  Court,  Friday,  Nov.  14,  1834." 

p.  112, 1.  10  from  top,  add —  "  A  will  as  to  personalty  is  to 
be  construed  according  to  the  lex  loci,  or  law  of  the  place  where 
it  was  made;  Trotter  v.  Trotter,  3  Wils.  &  Shaw,  407,  414, 415; 
or  rather  where  the  testator  was  domiciled ;  Anstruther  v.  Chal- 
mer,  2  Sim.  1  ;  see  a  full  note,  Vattel's  Law  of  Nations,  Chitty's 
edit.  166,  7.  The  original  will  is  no  evidence  in  questions  re- 
lative to  personalty,  but  only  the  probate ;  Pinney  v.  Pinney, 
8  B  &  C.  335;  whilst  on  the  contrary  only  the  original  will  is 
evidence  as  to  realty." 

p.  112.  "Joint  and  several,"  Collins  v.  Prosser,  1  B.  &  C 
682." 

p.  112,  line  17  from  top,  add — "or  unless  the  executor,  hav- 
ing sufficient  assets  in  hand,  retains  the  amount  and  engages 
to  pay,  so  as  to  constitute  himself  the  immediate  debtor,  and 
creates,  as  it  were,  a  loan  to  himself,  Gregory  v.  Harman,  I  M. 
&  P.  209." 

In  order  to  vest  any  legal  interest  in  a  specific  bequest  in  the 
legatee,  the  assent  of  the  executor  is  essential,  9  B.  &  C.  156. 
In  case  of  a  specific  bequest  of  a  chattel  real^  as  a  lease  for 
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years,  or  of  any  specific  chattel,  then,  after  the  assent  of  exe-      ^OL.  I, 
cutor,  an  action  to  recover  it  is  sustainable,  Doe  d.  Lord  Saye     Chap.  III. 
and  Sele  v.  Guye,  3  East,  120 :  and  see  cases,  posl,  548,  649, 
as  to  what  is  or  is  not  an  assent." 

p.  112,  n.(e),  add — "monies,  crops,  and  stock,  Blake  v. 
Gibbs,  6  Russ.  Rep.  13,  17.  Jewels,  &c.  what,  Attorney-Ge- 
neral V.  Harley,  5  Russ.  Rep.  173." 

p.  112,  n.  (e),  add — "  and  see  Vaisey  v.  Reynolds,  6  Russ. 
Rep.  12." 

p.  112,  n.(^),  dele  "but  see  3  East,  120;  1  M.  &  P.  209, 
215 ;"  and  add—"  6  T.  R.  690;  7  T.  R.  667 ;  3  Bos.  &  Pul. 
169;  but  see  Gregory  v.  Harman,  1  M.  &  P.  209,  where  the 
executor  had  treated  the  claim  upon  the  money  in  his  hands 
as  his  own  personal  debt,  and  therefore  an  action  was  sus- 
tained." 

p.  112,  n.  (A),  add — "as  to  relief  in  equity  or  at  law  against 
a  catching  bargain^  see  3  Ves.  &  Bea.  117;  Vin.  Ab.  tit. 
Catching  Bargain ;  and  post,  458,  n.  {m\  826,  838,  839." 

p.  112,  to  margin,  add — "but  see  ante,  108,  n.  (f)." 

p.  113, 1.  14 from  bottom,  add — "nor  at  law  can  it  be  pleaded 
that  a  money  bond  was  intended  only  as  an  indemnity  bond, 
Mease  v.  Mease,  Cowp.  Rep.  47." 


p.  113,  line  11  from  bottom,  at  ** consideration,"  add — "and 
a  voluntary  bond  is  to  be  paid  before  legacies  in  the  adminis- 
tration of  assets,  Jones  v.  Powell,  1  Eq.  Ca.  94 ;  Lady  Cox's 
case,  3  P.  Wms.  339 ;  2  Wms.  Executors,  768 ;  Nichol  v. 
Vaughan,  1  Clark  &  F.  49." 

p.  114,  line  12  from  bottom,  at  "devisee"  add — "and  al- 
though the  very  recent  act,  3  &  4  W.4,  c.  104,  extends  to 
all  descriptions  of  persons,  whether  traders  or  not,  and,  as  its 
title  denotes,  renders  as  well  copyhold  as  freehold  estates, 
whether  legal  or  equitable,  liable  to  the  payment  of  simple 
contract  as  well  as  specialty  debts ;  still  it  provides,  that  in  the 
administration  of  such  assets,  specialty  contract  debts,  in  which 
the  heir  shall  have  been  expressly  bound,  shall  be  entitled  to 
priority." 
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VOL.  I.  p^  114^  liijg  8  from  bottom,  at  ^'adminbtrator/*  add  aaaoote, 

Jl  ART  1* 

Chap.  lu.     "  see  post,  636  to  641." 


p.  114,  n.  (q),  add — "and  see  as  to  illegality,  Duvergier  t. 
Fellows,  1  Clark  &  Fin.  39." 

p.  114,  n*(/),  add — *' the  judgment^  not  the  issuer  must  be 

docketed,  2  Cromp.  &  Jer.  318." 

p.  116,  n.  (y),  add — "see  the  observations  of  the  IVIastcr  of 
the  Rolls  in  Flight  v.  Bolland,  4  Russ.  301." 

p.  116,  line  16  from  top,  at  "year,"  add  a  note — "what  is 
not  to  be  deemed  a  contract  not  to  be  performed  within  a  year 
within  the  meaning  of  this  statute,  see  Donnellan  y.  Read, 
3  Barn.  &  Adol.  899." 

p.  116,  n.(^),  add — "and  see  Lord  Redesdale's  observations 
referred  to  in  Flight  v.  Bolland,  4  Russ.  301." 

p.  117,  n.  (j),  add — "and  see  post,  126,  n.  (c)." 

p.  118,  line  19  from  top,  at  "lease,"  add— "and  although 
any  contract  relating  to  the  sale  of  any  interest  in  land  is 
within  the  statute  against  frauds,  and  must  be  in  writing,  yet 
a  letter  signed  by  the  vendor,  combined  with  his  note  of  pro- 
posals expressed  in  the  third  person,  specifying  the  price, 
would  suffice,  3  Yes.  &  Bea.  187  ;  Clenan  v.  Cooke,  1  Sob.  & 
Lef.  22 ;  and  see  Chit.  Col.  Stat.  372,  373,  n.  (o)." 

p.  118,  n.(6),  add — "and  see  post.  125,  n.(c)." 

p.  li9,  n.  (e),  add—"  see  argument,  2  Sim.  &  Stu.  420,  as 
to  time  and  place  of  performance  omitted,  6  Ves.  34,  Court 
will  not  supply  omission ;  and  see  Scaife  v.  Tobin,  3  Barn. 
&  Adol.  623,  631." 

p.  119,  n.(/«),  add—"  see  1  Mcriv.  Rep.  16;  Smith  v.  Wilson, 
3  Barn.  &  Adol.  728 ;  infra,  38." 

« 

p.  120,  line  16  from  topi  add—"  in  cases  of  ambiguity  parol 
evidence  will,  in  some  cases,  be  admissible  to  explain  the 
meaning  of  the  parties,  Capel  v.  Robarts,  3  Hagg.  166 ;  as  to 
the  admissibility  of  parol  evidence  to  explain  a  latent  ambi- 
guity, see  Smith  v.  Wilson,  3  Darn.  &  Adol.  728,  fq/ra." 
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p.  120,  line  22  from  top,  add— ^'  and  in  a  late  case  it  was       vol.  i. 
held,  that  even  express  terms  in  a  written  contract  under  seal     ^^a^^li 

may  be  qualified  and  explained  according  to  local  usage,  to  

which  the  parties,  in  the  opinion  of  a  jury,  intended  to  refer ; 
thus  a  covenant  in  a  lease  of  a  rabbit  warren  in  Suffolk  to 
leave  10,000  stock  rabbits,  the  lessor  paying  <£60  per  thou- 
sand,  was  held  to  be  explainable  by  parol  to  mean  1200 
rabbits  as  each  thousand.  Smith  v.  Wilson,  3  Barn.  &  Adol. 
72d ;  but  that  decision  must  be  applied  to  other  cases  with 
great  caution,  and  see  Lord  Tenterden's  observations  and 
those  of  Parke,  J." 
• 

p.  120,  n.  (m),  add — '^  and  see  observations  of  the  Chancellor 
in  Hearne  v.  Tennant,  13  Yes.  287 ;  and  3  Wooddeson'a  Yin. 
Uc.  466." 

p.  122,  line  7  from  top,  at  "  law,"  add— "although  recently 
to  a  certain  extent  amended  by  3  &  4  W.  4,  c.  42,  s.  28,  29." 

p.  122,  line  13  from  top,  at  '*  property,"  add—*'  for  without 
it  the  auctioneer  would  not  be  liable  to  pay  interest  upon  the 
deposit  during  any  delay  in  completing  the  purchase,  although 
he  may  have  made  considerable  profit  or  interest ;  and  where 
purchase-money  is  to  be  paid  on  a  fixed  day  or  event,  the 
vendor  may  legally  stipulate  even  for  £6  per  cent.,  and  re- 
cover it  in  case  of  nonpayment  at  the  appointed  time,  4  Bro. 
Chan.  Cas.  28 ;  Chit.  Col.  Stat.  tit.  Usury,  1092;  Beete  v.  Bid- 
good,  7  B.  &  C.  463:  1  Man.  &  Ryl.  143,  S.C;  post,  297. 

Stipulated  damages  should  also  be  so  cautiously  provided  to  stipulated  da- 
be  paid  as  to  secure  the  recovery  thereof,  and  prevent  the  too  ^^&^^' 
frequent  construction  that  the  sum  is  named  only  as  a  penalty. 
See  cases  as  to  penalties  and  stipulated  damages^  post,  872 ; 
and  see  usual  form  of  stipulation  for  the  latter,  4  Chit.  Com* 
Law,  2  and  3  $  and  preferable  form,  post,  Appendix.'^ 


p.  122,  line  17  from  bottom,  at  "provided,"  add  a  note —  Ljcn. 
"  see  fully,  post,  491  to  493 ;  and  as  there  are  numerous 
cases  where  the  law  does  not  create  or  give  a  lien,  as 
where  a  client  holds  a  deed  as  a  trustee,  or  a  will.  Baker  v. 
Henderson,  I  Clark  &  Fin.  27 ;  and  as  to  a  will,  post,  613, 
it  will  be  found  essential  in  many  cases  expressly  to  stipulate 
for  a  lien  or  other  security." 

p.  122,  line  10  from  bottom,  at  "  note"  add—"  as  a  security 
for  his  substantial  demand." 
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A^OL.  I.  p.  122,  line  6  from  bottom'-'^*  construction  of  contracts  must 

ChapAii.      ^®  construed  in  Courts  of  Equity  the  same  as  at  law,  2  Chit. 

Eq.  Dig.  tit.  Deeds,  Construction  of,  II.  post,  493, 494." 

Stipulations  relative  to  lien  are  construed  the  same  in  equity 
as  at  law,  and  in  equity  to  extend  beyond  terms,  an  express 
agreement,  or  something  from  which  an  agreement  may  be  in- 
ferred, must  be  shewn;  and  a  Court  of  Equity  is  not  bound 
to  find  an  equitable  eifect  for  a  clause,  merely  because  the 
construction  which  a  Court  of  Law  has  put  upon  it  would 
leave  it  inoperative,  Gladstone  v.  Bailey,  2  Meriv.  401 ;  Ab- 
bott's Law  of  Shipping,  4th  ed.  172;  3  Chit.  £q.  Dig.  lit. 
Deeds,  Construction,  II. 

p.  122,  line  9 from  bottom,  at  "proved,*'  add— "or  an  action 
may  be  commenced,  and  after  declaration  a  cognovit  taken 
under  the  act  1  W.  4,  c.  7,  s.  7." 

p.  122,  n.  (z),  add-  "  see  post,  297." 

p.  123,  to  second  margin  add  a  note — *'  see  in  general  New- 
land  on  Contracts,  337,  Sec. ;  and  post,  394,  833  to  844 ,  and 
Chit.  Eq.  Dig.  tit.  '*  Mistake;'*  and  see  Arundel  v.  Arundel, 
at  Rolls,  12th  March,  1833." 

p.  123,  n.  {I),  for  ''  Chap.  V."  read  ''  Chap.  VIII." 

p.  1^,  n.  (»),  add — "and  see  Ex  parte  Symonds,  1  Cox,  200; 
and  Chit.  Eq.  Dig.  tit.  Mistake." 

Consirnciion  of      p.  124.  Construction  of  Contracts  and  Mistakes,    "Thus  a 
mistakes.  mistake  in  a  deed  in  a  statement  of  the  then  occupier  of  the 

premises,  will  not  vitiate,  if  the  description  of  parcels  is  the 
same  as  in  a  former  conveyance  of  the  same  premises,  and  the 
intention  to  pass  the  property  is  clear,  Wilkinson  v.  Malin  and 
others,  2  Tyr.  Rep.  644." 

Construction  of      p.  124,  line  6  from  bottom,  add — ''the  Court  of  Admiralty 
tracts  "a vour.'     ^*^  adopted  rules  for  construing  maritime  contracts  with  sea- 
able  to  them,     men  more  liberally  in  their  favour  than  other  contracts  might 
be,  on  account  of  their  usual  ignorance ;  and,  therefore,  that 
Court  will  not  consider  the  words  ''  binding  and  conclusive'* 
in  the  statute  2  G.  2,  c.  36,  s.  2,  as  applicable  to  mariners'  con- 
tracts of  a  special  nature.  Ship  Miverva,  1  Hagg.  Rep.  365. 
Notice  of  re*         It  18  an  established  maxim  at  law  and  in  equity,  that  any 


PERSONAL  PROPERTY.  41 

party  intending  to  rescind  a  contract,  when  entitled  to  do  so,       VOL.  L 
should  give  clear  notice  of  his  intention,  Sug.  Vend.  &  Purch.     cbap^lli. 
206;  6Madd,  18;  8  B.  &  C.  676." 


•cinding  a  con- 
tract. 


p.  126,  line  3  from  top,  at  ^'  that"  add—"  in  order  to  give 
validity  to  the  bargain." 

p.  126,  n.  (c),  add—"  ante,  117,  n.  (^)." 

p.  125,  n.  {e),  add—"  Tarling  v.  Baxter,  6  B.  &  C.  360 ; 
Good  y.  Langley,  7  B.  &  C.  26;  quaere,  afUe,  86,  86." 

p.  126,  n.  {g),  add — "  in  sales  by  auction  of  goods  in  Wales, 
the  conditions  sometimes  stipulate  to  pay  for  the  article  pur- 
chased at  a  time  credit,  and  secure  by  note  of  purchaser  and 
a  third  person,  that  if  the  article  be  removed  vrithoift  giving 
such  security,  the  vendor  may  proceed  immediately  as  for 
ready  money,  and  may  seize  the  article  at  any  time  or  place,  or 
any  other  property  of  the  purchaser,  ^c.  ^c" 

p.  126,  line  21  from  top,  insert — "  Contracts  of  loan  have  Coniracu  of 
recently  received  particular  encouragement,  when  made  on  a  '^^** 
bill  or  note  payable  within  three  months  from  the  time  of  the 
loan  or  discount;  for  the  3  &  4  W.  4,  c.  98,  8.7,  in  effect  re- 
peals the  usury  laws,  as  regards  the  taking  of  interest  to  any 
amount  upon  any  bill  or  note  not  having  more  than  three 
months  to  run." 

p.  126.  Interest. — By  3  &  4  W.  4,  c.  42,  s.  28,  a  most  im-  interest  on  all 
portant  amendment  of  the  law  as  regards  interest  was  intro-  ^^^^ 
duced,  entitling  a  creditor  to  interest  upon  every  debt  or 
money  demand  from  the  time  of  a  written  demand  of  payment, 
and  thereby  ameliorating  the  previous  law,  in  Calton  v«  Bragg, 
16  East,  223;  Page  v.  Newman,  9B.  &  C.  378;  see  form  of 
written  demand.  Addenda  to  2d  Part,  post,  498." 

p.  126.  Surety  Bonds.—'*  In  taking  a  bond  from  a  surety  for 
a  collector,  it  is  advisable  expressly  to  provide  in  the  condi- 
tion, that  any  written  or  verbal  account  or  statement  made  by 
the  principal  shall  be  primd  facie  taken  as  true,  and  be  admis- 
sible in  evidence  against  the  surety,  Middleton  v.  Melton, 
10  B.  &  C.  317,  otherwise  it  will  not  be  admissible,  Smith  v. 
Whittingham,  6  C.  &  P.  78." 
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VOL.1.  p.  127,  n.(y),  add—"  and  see  Cole  v.  Dyer,  1  Cromp.  &  Jer. 

Chap.  in.     461  .'• 


I 


p.  127,  n.  {x),  add—"  but  see  Phillips  v.  Bateman,  16  East, 
356/' 

p.  129,  line  6  from  bottom,  before  "  the  liability"  insert — 
'*  in  a  contract  of  ind^emnity  a  surety  should  make  the  prin- 
cipal absolutely  stipulate  to  pay  to  him  the  money  some  days 
before  the  time  appointed  to  pay  the  tliird  person,  and  even 
have  a  collateral  warrant  of  attorney  to  enforce,  so  as  to  place 
himself  in  funds  to  anticipate  the  payment ;  he  should  also 
stipulate  for  interest  on  all  advances,  and  not  merely  haTe  a 
contract  to  indemnify!^ 

p.  129",  n.  (o),  after  "  5  Bing.  486,"  add— ^*  see  same  rule  or 
principle  in  Law  of  Nations,  Vattel,  b.  2,  c.  xvi.  s.  236." 

p.  130,  line  9,  add — *'  it  is  a  general  rule  in  equity,  that  a 
surety  is  entitled  to  the  benefit  of  all  the  securities  which  the 
creditor  has  against  the  principal;  the  rule,  however,  must  be 
qualified,  by  considering  it  to  apply  to  such  securities  only  as 
continue  to  exist,  and  do  not  get  back  upon  payment  to  the 
principal  debtor.  Copes  ▼.  Middleton,  1  Turn.  &  R.  224 ;  and 
where  a  bond  is  given  by  principal  and  surety,  and  at  the  same 
time  a  mortgage  is  made  for  securing  the  debt,  the  surety,  if 
he  pay  the  bond,  has  a  right  to  stand  in  the  place  of  the  mort- 
gagee, id.  ibid,  229;  but  see  Hodson  v.  Shaw,  15th  April,  1834, 
by  Lord  Chancellor,  Legal  Observer,  p.  300, 9th  August,  1834." 

p.  130,  add  reference — **  but  see  Hodgson  v.  Shaw,  15th 
April,  1834,  by  Chancellor,  Legal  Observer,  9th  August,  1834, 
p.  300." 

Bailments.  p*  130,  line  9  from  top,  uuert  as  a  new  head^^"  CanirocU 

reUUing  to  Bailments ^-^ As  to  contracts  relative  to  baUmeniSf 
read  3  Chitty's  Commercial  Law,  354  to  387,  and  the  following 
case,  to  prove  that  a  person  hiring  a  chattel  is  not  liable  to 
compensate  its  loss  by  accidental  fire.  It  was  decided  in  the 
case  of  Longman  v.  Oallini,  at  the  sittings  at  Westminster 
after  Easter  term,  1 790,  that  the  hirer  of  musical  instruments 
to  be  used  at  the  Opera  House,  and  which  were  destroyed  by 
fire  there,  is  not  responsible  for  the  loss.  N.B«  Referred  to 
an  opinion  of  the  late  Mr.  Serjeant  Williams,  5  MS.  Op.  118." 
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p.  130,  1.  9  from  top,  insert—"  The  precautionary  measures       vol.  i. 
respecting  these  instruments  are  of  most  essential  importance,     chap.  iii. 
The  whole  subject  occupies  volumes  of  considerable  magnitude*  3.  Cootracts  re- 
Besides  the  precautions  upon  this  subject  noticed  in  many  **ting  to  wiu 

t^  ir  J  J   of  exchange. 

parts  of  this  work,  there  is  one  in  particular,  vis.  that  a  drawer 
or  indorser,  in  order  to  secure  indemnity  against  costs  of  pfo*^ 
ceedings  against  himself,  should  obtain,  if  he  can,  from  the 
acceptor,  and  all  parties  to  the  bill  or  note  before  himself,  an 
express  written  engagemetit  that  each  of  them  will  defray  such 
costs,  and  indemnify,  for  otherwise  such  costs  may  not  be  reco« 
verable ;  Stevin  v.  Taylor,  1  Nev.  &  Man.  250 ;  and  any  vendor 
or  other  party  taking  a  bill  of  exchange  as  ft  security  from  ft 
drawer  or  indorser,  or  a  promissory  note  from  an  indorser,  to 
guard  against  loss  by  the  laches  of  any  holder,  should  obtain 
an  express  engagement  that  no  laches  should  operate  as  pay- 
ment of  the  price  of  the  goods,  or  in  discharge  or  prejudice  of 
the  debt  or  transaction  on  account  of  which  it  was  delivered  ; 
for,  otherwise,  even  a  day's  delay  in  presenting  or  giving  notice 
would  operate  as  a  bar  to  the  original  claim,  although,  in  truth, 
not  productive  of  any  real  damage  or  prejudice/' 

p.  131,1.  6  from  top,  at  "transitu,"  add— "But  ft  vendor 
who  takes  in  payment  a  promissory  note  and  negotiates  it,  loses 
his  lien  and  right  to  retain  the  goods,  although  they  remain  in 
his  possession  ;  and  such  Hen  is  not  revived  upon  the  dishonour 
of  the  note,  which  is  still  outstanding  in  the  hands  of  the  in- 
dorsee. Bunney  v.  Poyntz,  1  Nev.  &  M.  229." 

p.  131, 1.  3  from  bottom,  at  "indictable,''  add— "But  if  a  Larccnj, 
man,  hired  to  drive  cattle,  sell  them,  it  is  a  larceny,  for  he  has 
the  custody  only,  not  the  right  to  the  possession,  and  his  pos- 
i^ession  is  that  of  the  owner,  although  he  be  a  general  drover, 
at  least  if  he  be  paid  by  the  day.  Rex  v.  M'Vannell,  I  Mood. 
Cr.  C.  368." 

Stolen  property  being  found  concealed  in  an  old  engine- 
house,  and  it  being  watched,  the  prisoners  were  seen  taking  it 
away :  Held,  that  to  warrant  the  conviction  of  the  prisoners,  on 
an  indictment  charging  them  as  receivers,  the  jury  must  be  sa- 
tisfied that  the  property  had  been  stolen  by  some  other  person 
to  the  knowledge  of  the  prisoners^  and  that  there  should  be 
some  evidence  to  shew  that  such  was  the  case :  Held  also,  that 
the  evidence  given  in  this  case  would  warrant  a  conviction 
for  the  stealing.     Rex  v.  Densley,  6  Car.  &  P.  399. 

A.  went  to  a  shop  and  asked  a  boy  there  to  give  him  change 
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VOL.  I.  for  a  half-crown ;  the  boy  gave  him  two  shillings  and  six 
aiap.  III.  pennyworth  of  copper.  The  prisoner  held  out  a  lialf-crown, 
which  the  boy  touched  but  never  got  hold  of,  and  the  prisoner 
ran  away  with  the  two  shillings  and  the  copper :  Held^  a  lar- 
ceny of  the  two  shillings  and  the  copper.  Rex  v.  Williams,  6 
Car.  &  P.  390." 

So  if  a  person  pick  up  a  thing  when  he  knows  that  he  can 
immediately  find  the  owner,  and  instead  of  restoring  it  to  the 
owner  converts  it  to  his  own  use ;  this  is  a  larceny.  Rex  ▼. 
Pope,  6  Car.  8t  P.  346. 

.  A.  was  indicted  for  stealing  the  property  of  Richard  P.  It 
appeared  that  the  prosecutors  name  was  Richard  Jeremiah  P^ 
but  that  he  was  generally  known  by  the  name  of  Richard  P. 
Held,  sufficient.     Rex  v ,  6  Car.  &  P.  408. 

■ 

p.  132, 1.  14  from  top,  insert — "  Receivers  are  also  guilty  of 
felony,  and  to  be  punished  by  the  same  act,  7  &  8  G.  4,  c.  29« 
ss.  64  to  69.  But  in  the  same  indictment  counts  charging  a 
prisoner  as  a  principal  in  stealing,  and  also  as  receiver,  ought 
not  to  be  joined ;  Rex  v.  Madden,  1  Mood.  C.  C.  277.  And 
under  the  3  6.  4,  c.  21,  s.  3,  a  receiver  may  be  indicted  for 
felony,  although  the  principal  has  not  been  convicted,  and  this 
whatever  the  goods  may  be.  Rex  v.  Solomons,  1  Mood.  C.  C. 
292,  overruling  Rex  v.  Cole,  id.  11,  by  nine  judges  to  six.*' 

p.  132,  n.  (0,  add—"  And  now  see  3  &  4  W.  4,  c.  44." 

p.  132,  n.  (tf),  add — "  With  previous  imprisonment,  and  hard 
labour  for  four  years,  if  the  judge  shall  think  fit,  under  3  &  4 
W.  4,  c.  44,  s.  3." 

p.  134,1.9  from  top,  add — "And  the  statute  does  not  ex* 
tend  to  a  servant  who  had  no  authority  to  receive  the  money 
or  property,  Rex  v.  Morley,  1  Mood.  C.  C.  343;  and  where 
the  property  embezzled  by  a  clerk  has  previously  been  in  the 
possession  of  his  master,  or  of  any  other  of  his  clerks  or  ser- 
vants, the  case  is  not  within  the  above  act ;  Rex  v.  Murray,  1 
Mood.  C.  C.  276.  But  embezzlement  may  be  committed  by  a 
servant  although  only  employed  in  that  particular  instance. 
Rex  v.  Hughes,  1  Mood.  C.  C.  370." 

p.  134,  n.  («),  add— "9  Bar.  &  Cres.  69." 

p.  134j  Ut  (9)1  add — ^*  Sed  quaere,  as  to  assumpsit." 
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p.  134,  n.  (a),  add — "  Burn's  J.  Cheat.''  VOL.  T. 

Part  I. 


p.  135,  n.  (gr),  for  "  7  T.  R.  59,"  read  '*  7  Taunt.  69." 

p.  135,  n.  (/),  add — "  What  constitutes  a  sufficient  canver' 
sian,  posif  565,  566." 

p.  136, 1. 11  from  bottom,  at  '^  capitally,"  add — '^  And  apart^ 
owner  may  be  guilty  of  that  offence ;  and  if  any  attempt  be 
made,  which,  if  successful,  would  have  prejudiced  a  part, 
owner,  it  will  be  presumed  that  such  prejudice  was  intended. 
Rex  V.  Philip,  1  Mood.  Cr.  C.  263." 

p.  136,  last  line,  add — ^'  Upon  this  statute  it  has  been  held, 
that  it  is  sufficient  to  state  that  the  prisoner  set  fire  to  a  stack 
of  beans,  which  are  pulse,  although  the  statute  only  names 
pulse f  because  the  judges  will  take  notice  that  beans  are  pulse. 
Rex  y.  Woodward,  1  Mood.  Cr.  C.  323.  And  hop-binds  and 
growing  trees,  vegetables,  &c.,  are  also  protected  by  the  same 
act,  7  &  8  6.  4,  c.  30,  but  which  will  be  stated  in  the  next 
chapter  respecting  real  property.  When  an  act  has  been  done, 
which,  if  successful,  would  probably  have  been  prejudicial,  a 
criminal  intent  to  injure  will  be  presumed.  Rex  v.  Philip,  1 
Mood.  Cr.  C.  263." 

p.  136,  n.  (2),  after  "  Id.  s.  9,"  add — "  As  to  ships,  see  ante, 
91."  And  at  end  of  note  add — "  And  what  an  offence.  Rex 
V.  Philip,  1  Mood.  Cr.  C.  263." 

p.  136,  n.  {d),  at  end  of  note,  add — **  The  offence  must  be 
laid  to  have  been  feloniously,  unlawfully,  and  maliciousltf 
done ;  and  if,  instead  of  unlawfully,  the  indictment  charge  the 
act  to  have  been  voluntarily  done,  the  indictment  is  defective 
and  fatal.  Id.'' 

p.  137, 1.  22  from  top,  at  ^Maw,"  add — ^'  and  is  punishable 
summarily  under  7  &  8  6.  4,  c.  30,  s.  24." 

p.  139, 1.  8  from  bottom,  at  "  music,"  add — f'  or  dramatic 
compositions  or  representations ;  ante,  98." 

p.  139,  n.  (i),  add—"  Posi,  page  717." 

p.  140,  n.  (s),  at  beginning  of  note,  insert — "  Post,  661, 
2  Dow  &  Clark,  Rep.  N.  S.  180." 
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VOL.1.  p.  142,  1.  16  from  top,  for  "by  written  particulars/'  lead 

Chap.  III.     *'  under  printed  particulars.'^ 


p.  142,  143.  ** Assent  to  a  specific  legcusy,  what  amoanls  to. 
-<~See  also  post^  548 ;  and  Doe  v.  Mabberly,  6  Car.  &  P.  126, 
where  A.  devised  the  residue  of  a  term  determinable  on  lives 
to  B.,  and  after  the  death  of  A.  the  administrator,  with  the 
will  annexed,  paid  the  rent  reserved  on  the  term  for  six  years, 
and  charged  it  to  B.,  and  it  was  held  that  this  was  8u£Bcient 
evidence  of  his  assent  to  the  bequest  to  enable  B.  to  maintain 
ejectment.'' 

p.  143,  L  6  from  bottom,  add — ^'  But  if  the  instrument  be 
out  of  the  common  form  there  must  be  avemiaits  uhewing 
their  intention.    Rex  v.  Cullen,  I  Mood.  Cr.  C.  300." 

p«  143,  n  {q)j  add-*'<  Rex  v.  Cullen,  1  Mood.  C.  C.  300; 
R.  V.  Carney,  id.  351 )  and  oases,  Chitty  on  Bills,  8th  ed.  742, 
743.  And  it  has  been  decided,  that  a  party  may  be  indicted 
on  7  O.  2,  c.  22,  s.  1,  for  uttering  a  forged  acceptance  of  a  bill, 
because  45  G.  3,  c.  89,  s.  1,  does  not  repeal  that  act.  Rex  v. 
Mather,  1  Mood.  C.  C.  491." 

p.  144.  '^  Setting  fire  to  a  score  of  faggots,  which  were  piled 
one  upon  another  in  a  loft,  which  was  made  by  means  of  a  tem- 
porary floor  put  over  an  archway  roofed  in  between  two  houses, 
and  under  which  carts  could  go,  is  not  setting  fire  to  a  stack 
of  wood  within  the  stat.  7  &  8  G.  4,  c.  30,  s.  17.  Rex  v.  Aris, 
6  Car.  &  P.  348." 
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CHAP.  IV. 

RIGHTS  TO  REAL  PROPERTY,  THEIR  INJURIES  AND  REMEDIES  IN 

PARTICULAR, 


Page  146,  n.  (a),  add — "  Even  a  long  term  of  years  is  only      vol.  i. 
deemed  personalty^  see  Waldron  v.  Howell,  3  Russ.  R.  376."       c^*"  l^ 


p.  146,  1.  4  from  bottom,  at  "  Equity,"  add — "  Land  eon-- 
traded  iot  is  devisable,  1  Ch.  C.  39;  9  Mod.  78;  6  Cruise,  31 ; 
1 1  Ves.  660 ;  8  V.  &  B.  386 ;  Chit.  Col.  S.  1 12.  And  if  an  in- 
testate have  covenanted  to  lay  out  money  in  the  purchase  of 
land  by  way  of  jointure,  the  money  has,  in  equity,  all  the  quar 
lities  of  land,  Toller,  6th  ed.  392 :  1  P.  Wms.  530.  So  in 
a  Court  of  Equity.*' 

p.  147,  1.  4  from  top,  at  "  Vendee,*'  add  a  note—*'  Ibid.: 
Toller,  6th  ed.  1 96 ;  Went.  Off.  Ex.  69, 60 ;  aliter,  if  by  tenant 
in  tail  who  has  not  docked  it,  and  he  die  before  the  trees  had 
been  out,  ibid. ;  Stukeley  v.  Butler,  ib.  173  ;  11  Co.  60.  As  to 
treesy  see  further  Com.  Dig.  Biens,  H. ;  11  Co.  60}  4  Co.  63 
b.;  11  Vin.  Ab.  168;  Owen,  49." 

p.  149,  refer  to  **  Coombes  v.  Beaumont.  6  Bar.  &  Adolp.  72." 

p.  160, 1.  7  from  top,  add — *'  And  a  wooden  mill  on  mort- 
gaged land  in  the  possession  of  a  mortgagor^  cannot  be  taken 
under  a  writ  of  execution  against  the  mortgagor,  4  Moore,  281 ; 
1  Brod.  &  B.  606 ;  Tidd,  9th  ed.  1002.'' 

p.  160,  n.  (c),  add*«^"  And  9ee  Clark  ▼.  Crownshaw,  3  Bar. 
&  Adol.  804." 

p.  161,  1.  16  fi*om  top,  read-^^'The  get$eral  terms  fire 
*  lands,  tenements,  hereditaments,  appendant  and  appurtenant^ 
or  appurtenances,  estate,  term,  farm,  close,  field,  emblements, 
fixtures,^  8cc.  The  import  of  the  term  '  land^  will  be  considered 
hereafter;  post,  179,  180,  181,  and  374  to  400, and 400  to  413. 
It  will  suffice  here  to  observe,  that  it  is  exceedingly  compre- 
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VOL.  I.  hensive.    And  see  Statute  of  Limitations,  3  &  4  W.  4,  c.  27, 

Part  I.  o    1  " 

Chap.  IV.  ^'  '• 


p.  163,  refer  to  "  Barlow  v.  Rhodes,  3  Tyrw.  280." 

p.  153,  to  second  margin,  add  a  note — "  See  ante,  86.  And 
see  the  term  '  appurtenant/  considered  in  the  case  of  The 
Ship  Dundee,  1  Hagg.  109." 

p.  163,  n.  (»),  add— '^  R.  v.  Shrewsbury,  3  B.  &  Adol.  216; 
Doe  y.  Tucker,  3  B.  &  Adol.  477.  A  devise  of '  all  my  lands' 
only  creates  a  life  estate.    Ibid.** 

p.  163,  n.  (6),  for  ''  Fost.  361,"  read  "  Fortescue,"  ?51. 

p.  166, 1.  8  from  bottom,  at  ^'  office,"  add  a  note — *'  Co.  Lit. 
by  Thomas,  vol.  i.  208.  So  land  to  an  office,  chamber  to  a 
corody,  id.  208." 

Appartenanfiei,      p.  166,  n.  (/>),  add — "  See  fully  Barlow  v.  Rhodes,  3  Tyrw. 
^'''  Rep.  280." 

167, 1.  16  from  top,  add — *^  The  wordsi^in  a  lease  '  belong' 
ing  tOf  are  synonymous  to  a  legal  appurtenant^  and  cannot  be 
equivalent  to  the  words  therewith  used.  See  Barlow  v.  Rhodes, 
3  Tyrw.  380." 

p.  167,  to  second  margin,  '^  appurtenances/*  add  a  note — 
''  Cum  pertinentiis.  As  to  the  use  of  these  words,  see  1  Tho- 
mas's Co.  Lit.  206,  13  and  n." 

p.  167,  n.  (n),  add—"  3  Campb.  80." 

p.  168,  n.  {»),  add— 'f  The  statute  17  Edw.  2,  deprerogatiM 
regis,  enacts,  That  an  advowson  appendant  shall  not  pass  by 
the  conveyance  of  a  manor  cum  pertinentiis,  but  that  there  must 
be  express  words,  1  Thomas's  Co.  Lit.  206." 

p.  161,  to  margin  at  **  Fixtures/^  add  a  note—"  And  see 
ante,  94." 

p.  164, 1.  9  from  top,  at "  may,"  add — ^"  After  he  has  been 
instituted  and  inducted  •'* 
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p.  164,  1. 11  from  top,  add — *'  But  unless  the  clerk  of  the      VOL.  i. 
king  has  been  inducted,  or  the  bishop  has  refused  to  induct,     cbtp.^iv. 
then  when  at  the  suit  of  the  king,  quare  impedit  would  be  the 
only  remedy." 

p.  164,  n.  (p),  add — "  Adams'  Ejectment,  3d  ed.  81." 

p.  165, 1.  22  from  top,  add—"  And  the  3  &  4  Wm.  4,  c.  30, 
exempts  from  poor  and  church  rates  all  churches,  chapels,  and 
other  places  of  religious  worship." 


p.  167,  n.  (c),  add—"  Post,  237." 

p.  169.  Burglary  and  other  criminal  offences  with  respect 
to  dwelling-houses. — Stealing  in  a  bed-room  over  a  stable,  in  a 
yard,  not  under  the  same  roof,  nor  having  any  direct  commu* 
nication  with  the  house  in  which  the  prosecutor  resides,  can- 
not properly  be  charged  as  a  stealing  in  his  dwelling-house.  !!• 
V.  Turner,  6  Car.  &  P.  407. 

p.  169, 1.  13  from  bottom,  at  "  thereof,"  add  as  a  note — 
**  When  a  wash-house  is  to  be  deemed  part  of  a  dwelling- 
house,  although  there  is  no  internal  communication,  see  R.  v« 
Burrowes,  1  Mood.  Cr.  C.  274;  post,  171,  and  infra.'' 

h.  p.  171,  1.  16,  add — "  With  regard  to  what  constitutes  a 
burglarious  entry,  in  general  a  very  slight  entry  suffices.  R. 
▼•  Robinson  and  another,  1  Mood.  Cr.  C.  327,  In  a  late  case, 
where,  the  prosecutor's  house  consisted  of  two  long  rooms, 
another  room  used  as  a  cellar  and  wash-house  on  the  ground 
floor,  and  of  three  bed-rooms  up  stairs,  one  of  them  over  such 
wash-house,  and  the  bed-room  over  the  house  part,  communi- 
cated with  the  bed-room  over  the  wash-house,  but  there  was 
no  interned  communication  between  the  wash-house  and  any  of 
the  other  rooms  of  the  house ;  and  the  whole  building  was 
under  the  same  roof;  and  the  door  of  the  wash-house  opened 
into  a  back-yard ;  and  the  prisoner  broke  into  such  wash-house, 
and  was  breaking  through  the  partition-wall  between  the  wash- 
house  and  the  house  part  when  he  was  detected,  seven  of  the 
judges  thought  that  the  wash-house  was  part  of  the  dwelling- 
house,  and  the  other  five  that  it  was  not.  The  conviction  was 
therefore  affirmed.  R.  v.  Burrowes,  1  Mood.  Cr.  C.  274,  275 ; 
but  see  R.  v.  Turner,  6  Car.  &  P.  407,  supra:' 
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VOL.  I.         p.  171,  refer  to  ^'  Brown  v-  Lord  Granville,  10  Bing.  69." 

Pakt  I. 


Chap.  IV. 


p.  171.  Other  Bvildings  and  Erections. ''^Whete  a  watclw 
ing  and  lighting  act  authorized  a  rate  on  all  buildings  t  H^ld, 
that  sheds  which  protected  engines  for  the  convenient  working 
of  a  mine  were  within  the  act.  Brown  v.  Lord  Granville,  10 
Bingham's  Rep.  69. 

p.  173.  Out'houses.--^A.  cart  hovel,  consisting  of  a  stubble 
roof  supported  by  uprights,  in  a  field  at  a  distance  from  other 
buildings,  is  not  an  out-house  within  the  meaning  of  the  statute 
7  &  8  Geo.  4,  c.  30,  s.  2.    R.  v.  Parrot,  6  Car.  &  P.  402. 

p.  174, 1.  5  from  top,  at  ''  mansion-house,"  add — "  And  we 
have  seen  that  a  wash-house  under  the  same  roof  was  deemed 
part  of  the  dwelling-house.    Ante^  49.*' 

p.  174,  1.  10  from  top,  at  **  act,"  add — **  And  perhaps  a 
hovel  in  part  open,  is  not  an  out-house  within  the  meaning  of 
the  7  &  8  Geo.  4,  c.  30,  s.  2.  See  observations  in  R.  v.  Wood- 
ward, 1  Mood.  Cr.  C.  326.  In  R.  v.  Houghton,  Oxford  Cir- 
cuit, at  Staiford,  13th  March,  a.  d.  1833,  Taunton,  J.,  ob- 
served, that  as  the  term  hovel  is  in  9  Geo.  1,  c.  23,  and  not  in 
the  subsequent  acts,  it  must  be  understood  that  the  legislature 
did  not  intend  to  include  it  in  the  latter  enactments." 

p.  174, 1. 13  from  top,  at  '*  dwelling-house,**  add — "  But  an 
open  building  in  a  field,  at  a  distance  from  and  out  of  sight  of 
the  owner's  house,  although  boarded  round  and  covered  in,  is 
not  an  out^house  within  the  7  &  8  Geo.  4,  c.  80,  s.  2.  R.  v. 
Ellison,  1  Mood.  Cr.  C.  336." 

p.  177,  refer  to  "  the  Highway  Act,  13  Geo.  3,  c.  78,  s.  27.'' 

p.  179  and  181.  Demesne. — This  word  only  applies  to  those 
lands  of  a  manor  of  which  the  lord,  as  such,  either  actually 
had,  or  might  have  propriis  manibus.  Attorney-General  v. 
Parsons,  2  Tyrw.  223.    See  po$t,  68,  as  to  Free-warrens. 

p.  179, 1. 10  from  bottom,  at  '*  pass  land,''  add — ^' And  in  the 
recent  Statute  of  Limitations  as  to  real  property,  it  is  enacted, 
that,  as  regards  that  act,  the  term  **  land"  shall  extend  to 
manors,  messuages,  and  all  other  corporeal  hereditaments,  and 
also  to  tithes,  and  also  to  any  share,  estate,  or  interest  in  them, 
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whether  freehold  or  copyhold,  or  only  a  chattel  real.    3  &  4      vol.  t. 
W.  4,  0.27,8.1."  ch^p'r/v. 

p.  179,  n,  (i),  add — *^  See  a  comprehensive  description  of 
land,  &c.  in  a  release,  1  Bla.  25;  1  Harr.  Index,  436;  and 
where  a  misdescription  of  parish  is  immaterial,  5  Taunt.  207 ; 
1  Harrison's  Index,  435." 

p.  180,  1.  8  from  top,  add — *'  And  it  has  recently  been  de- 
cided, that  a  devise  of  ^*  lands"  will  not  pass  the  fee  simple^ 
but  only  an  estate  for  life.  Doe  d.  Tucker,  3  Bar.  &  Adol. 
477." 

p.  181,  at  second  margin,  add  a  note  at  "  Cattle^gaies.^ — 
**  The  owner  of  a  cattle-gate  has  no  right  to  game,  S  &  3  W.  4, 
c.  32,  s.  10." 

p.  182,  at  second  margin,  add  a  note  at  **  Underwoods.** — 
*^  As  to  the  tithe  of  wood,  see  Chichester  v.  Skeldon,  1  Turn. 
&  Russ.  246." 

p.  186.  Hare  and  Rabbit  fVarrens.^Destroymg  rabbits 
in  the  night-time  in'a  rick-yard,  in  which  they  were  kept,  is  not  a 
misdemeanour  under  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  30.  R. 
v.  Garratt,  6  Car.  &  P.  369. 

p.  187,  n.  (p\  dele  "  12  East,"  and  insert—"  R.  v.  Turner, 
13  East,  228;  2  Keb.  694." 

p.  188, 1.  4  from  top,  at  "  although,"  add — "  when  the  game 
is  excepted  or  reserved,  or  even  the  right  of  entry  for  sporting 
is  vested  in  the  landlord  or  a  third  person,  then  the  act  ex- 
cludes the  lessee  from  sporting  unless  the  lease  expressly  gives 
him  a  right  to  do  so.^ 
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p.  188, 1.  9  from  top,  at  "  term,"  add — "  of  years  not  exceed- 
ing twenty-one  years." 

p.  188,1.  17  from  top,  at  "game,"  add — "Under  this  act 
and  sections  7,  8,  11,  12,  and  30,  it  should  seem,  that,  when- 
ever the  lessor  has  reserved  the  right  to  enter  to  kill  the  game, 
the  lessee  or  occupier  has  no  right  to  kill  the  same ;  but  it  is 
advisable  also  in  a  lease  or  agreement  expressly  to  except  and 
reserve  the  game  ;  and  also  to  insert  express  covenants  for  its 
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VOL.  T.      preservation  and  a  prohibition  from  killing  the  same,  with  sti- 
Cha^iv.     pulated  damages." 


p»  188, 1.  20  from  top,  at  ''manor/'  add — ''but  not  in  his 
own  lawful  possession." 

p.  188, 1.  15  from  bottom,  add—"  The  Mutiny  Act,  3  W.  4, 
c.  6,  s.  68,  and  the  Marine  Mutiny  Act,  3  W.  4,  c.  6,  s.  53, 
subjects  an  officer  to  a  penalty  of  £5  who,  without  leave,  in 
writing,  from  the  person  entitled  to  grant  such  leave,  shall  take, 
kill,  or  destroy  any  game  or  fish ;  and  he  may  be  convicted 
before  one  justice  of  the  peace." 

p.  190, 1.  11  from  bottom,  add — "  And  though  he  cannot  sae 
until  he  have  sustained  damage,  yet,  if  a  watercourse  has 
within  twenty  years  been  illegally  turned  or  injured,  or  diverted 
from  its  natural  course,  and  then  a  party  erect  a  building,  &c., 
which  according  to  the  original  state  of  things  would  have  had 
the  benefit  of  the  watercourse,  but  cannot  in  its  altered  state, 
he  may  then  sue  for  such  deprivation.    Post,  192,  n.  (s)." 


p.  191,  1.  4  from  top,  for  "  and  commissioners  of  sewers 
having  no  interest  in  the  soil  cannot  maintain  trespass  even  for 
injuries  to  their  works,"  read — ^"  And  commissioners  of  sewers 
before  the  late  act,  having  no  interest  in  the  soil  could  not 
maintain  trespass  even  for  injuries  to  their  works ;  but  now 
there  is  an  express  enactment  altering  the  law  in  that  respect. 
Post,  239." 

p.  191,  n.  (ar),  add — '*  Vattel's  L.  N.  book  K  ch.  xxii.  s. 
273." 

p.  192,  n.  («),  add — "  And  see  Vattel's  L.  N.  book  i.  c.  xx. 
s.  273." 

p.  193, 1.  7,  add — "  And  an  officer,  under  the  Mutiny  Act, 
we  have  seen,  forfeits  £5,  if  he  fish  without  leave  in  writing. 
Ante,  188;  3  W.  4,  c,  6,  s.  68." 

p.  193, 1.  3  from  bottom,  add — "  As  regards  legal  definition, 
a  ditch  may,  it  has  been  held,  be  a  fence,  under  the  General 
Inclosure  Act,  41  G.  3,  c.  109,  s.  27 ;  1  B.  &  C.  71 ;  2  D.  & 
R.  71 ;  6  B.  &  Aid.  47." 
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p.  193,  n.  (/),  add—"  How  to  describe  oyster  beds,  &c-  in  a      Jf^^  j" 
conveyance,  see  4  B.  &  C.  486 ;  6  D.  &  R.  636."  Cha^v. 

p.  194, 1.  12  from  top,  add—"  It  will  be  found  that  frequently 
fences  are  regulated  by  the  General  Inclosure  Act,  41  G.  3, 
c.  109,  s.  19,  24  to  28 ;  Chit.  Col.  Stat.  tit.  Commons/' 

p.  194, 1.  9  from  bottom,  add — "  It  seems  that  a  party  has  no 
right  to  dig  so  near  his  neighbour's  land  as  to  occasion  it  to 
fall  in  of  its  own  natural  weighty  though  he  need  not  guard  or 
support  a  ponderous  house  in  his  neighbour's  land,  who  built 
so  near  to  the  boundary  as  to  occasion  the  fall ;  Wyatt  v.  Har- 
rison, 3  B.  &  Adol.  871,  mAposty  611." 

p.  196, 1.  13  from  top,  add — "  And  having  at  law  the  effect 
of  a  bill  in  equity  for  a  specific  performance-  But  the  recent 
statute,  3  &  4  W.  4,  c.  27,  s.  36,  takes  away  that  and  all  real 
actions,  after  the  31st  Dec.  a.  d.  1834." 


p.  195,  n.  (p),  add— "See  The  King  v.  Wright,  3  B.  & 
Adolp.  681." 

p.  196,  n.  {t)y  add—"  See  post^  466,  722,  767.  N.B.  Peram- 
bulations of  a  manor  are  evidence  against  a  party  though 
not  present;  Woolway  v.  Rowe,  1  Adolph.  &  Ellis,  114." 

p.  196,  L  3  from  top,  before  "  where  a  tenant,"  insert — "  It 
is  the  duty  of  a  tenant  to  preserve  distinct  the  boundaries  of 
the  property  of  his  landlord  and  of  several  landlords,  and  if  he 
suffer  them  to  become  confused,  he  may  be  bound  to  substitute 
land  of  his  own  of  equal  value,  to  be  ascertained  by  commis- 
sioners. Attorney- General  v.  Fullerton,  2  Yes.  &  B.  263; 
Chit.  Eq.  Dig. '  Boundaries,'  and  609." 

p.  196,  n.  (<),  add — ^'^  And  title  by  possession,  post^  273,  274, 
276." 

p.  198,  to  margin  **  Criminal  injuries,"  add  as  a  note — "And 
although  every  one  has  a  right  to  erect  a  groin  or  other  defence 
against  the  sea^  so  as  to  prevent  an  injury  to  his  land,  although 
he  may  thereby  render  it  necessary  for  his  neighbour  to  do  the 
like,  yet  no  right  exists  to  place  bulwarks  or  banks  to  change 
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VOL.  I.       the  course  of  a  fiver,  and  an  injunction  may  issue  to  prevent 
QiBpTiV.      ^^®  ssLme,post,  610  ;  Vattel,  book  i.  ch.  xxii.  s.  271/' 


p.  198, 1.  4  from  top,  add—*'  Until  the  recent  act,  3  &  4 
W.  4,  c.  22,  vesting  the  possession  in  them/' 

p.  199,  to  margin,  add — "  And  sea  shore.  See  a  description 
in  a  conveyance,  4  B.  &  C.  485 ;  8  Dowl.  8c  Ry.  636." 

p.  200, 1.  7  from  top,  insert—"  34  a.  Sewers  and  Bants. 
These  are  now  described  in,  and  regulated  by,  the  recent  act, 
3  8c  4  W.  4,  c.  22,  and  the  legal  interest  and  possession  therein 
may  now,  by  that  act,  be  vested  in  the  commissioners,  8o  as  to 
enable  them  to  sue  or  prosecute  in  their  own  character,  or  in 
the  name  of  their  clerk ;  3  8c  4  W.  4,  c.  22,  ss.  24,  38, 47,  57 ; 
see  also  post,  240/* 

p.  200,  n.  (/),  add — "And  see  Vattel's  Law  of  Nations, 
book  i.  chap.  xxii.  s.  267,  268." 


p-  200,  n.  (gr),  for  "  2  Crim.  L."  read  "2  Chitty'sCommerdal 
Law." 

p.  203,  n.  (t),  add — "A  right  of  common  can  only  be  granted 
by  deed;  2  Saund.  327,  (a) ;  and  see  Gardiner  v.  Williamson, 
2  Bar.  &  Adolp.  336." 

p.  205, 1.  14  from  top,  at  "  poor,"  add — "Unless  when  and 
in  respect  of  their  connexion  with  corporeal  property.  Rex  v. 
Aire  and  Calder  Navigation  Company,  3  Bar.  8c  Adol.  535." 

p.  205, 1.  11  from  bottom^  add — "  Incorporeal  property  is  not 
subject  to  the  same,  or  an  equal  number  of  criminal  injuries  as 
corporeal." 

p.  207, 1. 14  from  bottom,  after  "  right,"  add—"  In  so  legally 
obstructing  the  new  light,  care  must  be  observed  not  to  commit 
a  trespass  on  the  land,  or  to  the  building  in  which  the  window 
is  placed,  but  it  may  be  effected  by  placing  a  board  at  the  top 
of  one  or  more  poles  fixed  in  the  adjoining  land  of  the  party 
wishing  to  effect  the  obstruction*  And  where  there  is  a  right 
to  the  light  and  air,  still  the  overlooking  may  be  prevented  by 
placing  boards  in  a  quarter  circle  under  the  objectionable  wm- 
dow*" 
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p.  207,  n,  (<),  at  beginning  of  note,  add — "  Moore  v.  Raw-      VOL.  I. 
son,  3  Bar.  8t  Cres.  332,"  ^^^^^  /y^ 


p.  207,  n.  {x)f  add — **  As  to  nonuser,  in  general,  see  Moore 
V.  Rawson,  3  B.  &  C.  332 ;  post,  284,  note  («).  Interruption 
mihin  twenty  years  submitted  to,  negatives  a  prescriptive 
right,  ibid." 

p.  209,  n.  (o),  after  "  6  T.  R,  296,"  add—"  See  2  Saund. 
176  c,  note  (6)." 

p.  213,  n.  (tt),  add — "As  to  common  of  turbary  see  4  Coke's 
Rep- 37  (a);  7  East,  121." 

p.  214,  n.  {g)i  add — *^  But  as  to  a  way  of  necessity,  see  2  Bing. 
76." 

p.  S14,  n.  (A),  dele  "  K.  B."  and  read  "  Exchequer.  Barlow 
V.  Rhodes,  3  Tyrw.  Rep.  280 ;  post,  476,  n.  {q)" 

p*  216.  Watercourses. — Water  flowing  over  a  close  primd 
facie  passes  with  it  by  conveyance  of  the  land ;  and  uninter- 
rupted appropriation  of  such  water  for  less  than  twenty  years 
gains  a  title  to  it  so  as  to  sustain  an  action  for  its  diversion. 
Canham  v.  Fisk,  2  Tyrw.  Rep.  166. 

p.  218.     Advowson,    Quare  Impedit. — The  statute  4  &6 
W.  4,  c.  39,  regulates  the  costs  of  proceedings  in  quare  impe- 
dit, as  well  in  favour  of  the  plaintiff  as  of  the  defendant." 

p.  218, 1.  6  from  top,  add — "  The  recent  statute  of  limita- 
tions, as  to  claims  respecting  real  property,  has  limited  the 
proceeding  for  the  recovery  of  an  advowson,  or  right  to  present 
to  a  benefice,  to  three  incumbencies  in  sixty  years  in  some 
cases,  and  a  hundred  years  in  others ;  3  8c  4  W.  4,  c.  27,  s.  30 
to  35,  post,  736,  &c." 

p.  218,  n.  («),  add—"  Doe  v.  Fletcher,  8  Bar.  &  Cres.  26." 

p.  218,  n.  («),  add — ''  The  full  mention  of  the  rights  to  par- 
ticttlar  tithes  would  lead  to  too  wide  a  field  in  a  work  of  this 
nature.  As  to  tithe  of  wood,  see  Chichester  v.  Shelden,  1 
Turn.  &  Russ.  246.  A  custom  to  pay  a  20th  instead  of  a  10th 
is  not  sustainable,  without  shewing  a  legal  origin ;  Wilson  v< 
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VOL.  I.       Kensington,  1  Clark  &  F.  1.     In  Exchequer,  5th  Aug.  1833, 
Chap.  IV.     in  Kemp  v.  Pechell,  the  Chief  Baron  gave  judgment  for  the 
""  plaintiff.     Amongst  the  questions  raised  was  one  respecting 

the  tithe  of  turnips;  viz. — wliether  a  charge  could  be  made 
for  the  tithe  of  the  turnips  which  the  sheep  consumed  previous 
to  their  being  removed  from  the  soil.  The  Court  held  that 
turnips  so  consumed  were  not  titheable." 

p.  219.  Tithe—Refer  to  "  4  8;  6  W.  4,  c.  83,  amending  2  & 
3  W.  4,  c.  100,  and  enabling  Court  to  stay  proceedings  in  ac«r 
tions  relating  to  tithes,  on  payment  of  costs,  &c." 

p.  220,  1.  12  from  top,  add — "  Unless  otherwise  expressly 
stipulated.  Such  events  ought,  therefore,  to  be  expressly  pro- 
vided for  by  the  terms  of  the  composition,  viz.  that,  in  case  of 
death  of  the  incumbent,  the  occupier  shall  pay  the  incumbent  a 
part  up  to  the  time  of  the  death ;  but,  in  that  case,  the  occu- 
pier should  make  the  payment  depend  on  the  season  of  the 
year,  for  otherwise  he  may  have  to  pay  such  proportion,  and 
also  afterwards  have  to  set  out  in  kind  the  tithe  of  the  growing 
produce,  as  if  the  late  incumbent  died  just  before  the  time  of 
cutting  grass  for  hay. 

*'  Again,  where  an  incumbent  agreed  to  compound  with  a 
tenant  for  life,  and  the  latter  died,  it  was  held  that  the  incum- 
bent might  immediately  insist  on  tithe  in  kind,  as  the  composi- 
tion ceased  on  the  death.  Price  v.  Lytton,  per  Sir  T.  Plomer, 
M.  R.  Hil.  T.  1818,  Exchequer.  MS." 

p.  220,  n.  (c),  add — '^  Upon  death  of  incumbent  before  com- 
position completely  due,  the  proportion  growing  due  is  lost; 
WiUiams  v.  Powell,  10  East,  269 ;  Price  v.  Lytton,  per  Sir  T. 
Plomer,  M.  R.  Hil.  T.  1818,  S.  P.  But  if  successor  receive 
the  old  composition,  then  equity  will  apportion  and  make  him 
pay  a  part  to  executor.  Hawkins  v.  Kelly,  8  Ves.  308 ;  Ains- 
ley  v.  Wadsworth,  2  Ves.&  B.  331." 

p.  221,  1.  5  from  top,  insert  after  "thereof," — "Lease  of 
Tithe.  A  lease  of  tithe  from  the  rector,  whether  of  the  whole 
tithe  of  a  parish,  or  of  land  occupied  by  the  lessee,  should 
always  be  under  seal,  so  as  to  exempt  the  lessor  from  poor- 
rate,  &c.  It  should  also  by  its  terms  cease  upon  the  rector's 
incumbency  ceasing,  or  upon  the  lessee's  giving  up  the  occupa- 
tion, and  be  subject  to  a  proviso  to  that  effect.  The  redden^ 
dam  may  be  yearly,  but  should  carefully  provide  for  an  appor- 
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tionment  of  the  rent  up  to  the  death  of  the  incumbent,  to  be  p^^f 
paid  to  his  executors ;  or  for  a  monthly  rent,  and  authorizing  a  Cbap.iv\ 
distress  in  case  of  the  tenant  ceasing  to  occupy^  or  of  his  deaths 
bankruptcy,  insolvency,  &c.  Sometimes  there  is  a  stipulation 
to  reduce  the  rent,  in  case  the  average  prices  of  wheat  and 
barley  should  fall  below  certain  named  prices.  There  should 
be  a  covenant  to  pay  rent  and  proportionate  parts,  and  for  the 
tenant's  causing  himself  to  be  assessed  to  poor-rates  and  to  in- 
demnify the  rector  against  any  claim  of  that  nature,  and  all 
costs  and  expenses  in  resisting  claims ;  also  a  covenant  to  stack 
and  consume  all  produce  on  the  farm,  so  that  the  land  may  not 
be  impoverished,  nor  the  right  of  distress  for  the  rent  of  the 
tithe  be  prejudiced  by  the  removal  of  the  produce  from  the 
farm.  There  should  be  expressed  a  full  power  of  distress,  not 
only  on  lands  and  buildings,  &c.  out  of  which  the  tithe  is  to 
issue,  but  also  upon  any  goods  or  chattels  occupied  by  the  lessee 
in  the  parish,  and  upon  any  common  appendant,  highways.  Sic. ; 
also  a  power  to  distrain  upon  growing  crops,  and  to  sell 
the  same,  either  before  or  after  they  are  ripe,  and  to  enter  for 
the  purpose  of  cutting  and  removing  the  same,  and  to  use  the 
barns;  and  a  full  proviso  for  vacating  the  lease  in  case  of  any 
breach ;  and  also  that  in  that  case  any  rent  growing  due  shall 
immediately  be  payable,  and  be  distrainable  for  as  in  case  of 
rent  in  arrear." 

*'  The  following  clauses  were  in  a  modem  lease  of  tithe.^-* 
And  it  is  hereby  declared  and  agreed,  by  and  between  the  said 
parties  to  these  presents,  that  in  case  the  said  — ^ —  shall  during 
the  said  term  hereby  demised  happen  to  depart  this  life  or  re« 
sign  the  said  vicarage  of  W ,  or  that  the  same  shall  be- 
come vacant  by  any  other  lawful  avoidance,  then,  in  any  of  the 

said  cases,  the  said ,  his  executors  or  administrators  shall 

not  pay  or  be  obliged  or  compelled  to  pay  any  other  or  more 
rent  than  what  shall  be  in  proportion  to  the  vahie  of  such  por* 
tion  or  part  of  the  said  tithes  and  premises  hereby  demised,  as 
he  or  they  shall  have  received  or  shall  be  entitled  to  receive  by 
virtue  of  this  present  demise,  at  the  time  of  the  decease  of  him 

the  said ,  or  of  such  avoidance  as  aforesaid,  such  proportion 

to  be  settled  and  adjusted  by  two  disinterested  and  proper  per* 

sons,  one  to  be  chosen  by  the  said ,  his  executors,  or  ad* 

ministrators,  and  the  other  by  the  said  ,  his  executors^ 

administrators,  and  assigns.  And  in  case  such  two  persons 
shall  not  agree  in  their  decision,  then  according  to  the  opinion 
of  a  third  person  to  be  chosen  by  them,  (such  third  person  to 
be  named  before  such  two  persons  shall  enter  upon  their  6u4 
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P?]iT  i'  business  of  adjustment,  and  the  determination  of  such  third 
Chap.  IV.  person  shall  in  that  case  be  conclusive,)  any  thing  in  these  pre* 
sents  hereinbefore  contained  to  the  contrary  notwithstanding. 
And  in  case  no  such  decision  as  to  the  apportionment  shall  be 
made  within  a  reasonable  time,  then  the  sum  reasonable  to  be 
paid  shall  be  considered  as  a  debt  recoverable  in  an  action  at 
law.'' 

p.  221 1  n*  {q),  add — "  Adams  v.  Osbaldeston,  3  Bar.  &  Adolp. 

p.  222,  line  2  from  top,  at  **  taking  tolls/'  add  a  note — ''Stam- 
ford V.  Pawlett,  1  Cromp.  &  Jer.  67 ;  id,  400." 

p.22d«  Free  warren. — As  to  grants  of  and  rights  to  in 
general,  see  fully  The  Attorney-General  v.  Parsons,  2  Tyr. 
Rep*  223,  the  substance  as  follows : — King  James  the  First 
granted  to  Sir  R.  T.  the  king's  manor  and  town  of  A.,  the 
king's  hundred  of  A.  with  its  rights  and  all  other  things  to  the 
daid  manor  and  hundred  belonging,  with  a  clause,  that  he^  his 
heirs  and  assigns,  should  for  ever  thereafter  have  free  warren 
and  free  chase  in  all  their  demesne  lands  in  the  hundred, 
mtnoty  town,  tenements,  and  hereditaments  aforesaid,  and  in 
all  other  lands  and  woods  being  in  the  same  hundred,  manor, 
&Ctf,  although  the  same  demesne  lands  and  other  lands  or 
woods  should  lie  within  the  king's  forest.  There  was  no  re- 
dtal  of  any  intention  to  grant  a  right  of  free  warren  de  novo: 
Held,  that  the  word  demesne  only  applied  to  those  lands  of  the 
manor  which  the  lord,  as  such,  either  actually  had  or  might 
hare  propriie  manibus  f  and,  therefore,  that  no  right  of  yii^ 
warren  or  free  chase  was  conferred  over  the  lands  and  woods 
of  the  crown  within  the  hundred,  manor,  ftc,  but  only  over 
the  lands,  &c.  therein  which  the  grantee  had  as  lord  under  the 
description  of  his  demesne  lands,  and  over  any  tenemental 
lands  which  he  then  held  in  fee,  either  of  the  king  or  of  any 
lerd  within  the  limits  mentioned  in  the  grant. 

p.226|  line  6 from  bottom,  after  "demised"  add— "The  re- 
cent statute  of  limitations  as  to  real  property  enacts,  that  the 
word  ''  rent^*  shall,  as  regards  that  act,  extend  to  all  heriots, 
and  all  services  and  suits  for  which  a  distress  may  be  made, 
and  to  all  annuities  and  periodical  sums  of  money  charged 
upon  or  payable  out  of  any  land,  except  moduses  or  composi- 
tions, 3  &  4  W- 4,  e.  27,  Sil." 
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p. 226,  n.  (A),  add— "but  the  recent  statute  of  limitations  as      JOL, L 
to  real  property,  3  &  4  W.  4,  c.  27,  s.  1,  still  uses  the  term  an-      ci»p!iv» 
naity  charged  on  land."  

p.  226.  Reni-charge.— After  the  reference  (*)  insert—"  It  has 
recently  been  decided,  that  a  rent-charge  granted  by  a  tenant 
for  life,  or  by  a  tenant  for  a  term  of  sixty  years,  is  valid  and 
good  as  a  chattel  interest,  and  that  the  goods  of  a  stranger 
not  holding  the  premises  by  title  paramounti  or  antecedent  to 
the  grant  of  such  rent-charge,  may  be  taken  under  a  distress 
for  the  arrears  of  such  a  rent-chargej  Saffery  v.  Elgood, 
1  Adol.  &  Ell.  191.  But  a  rent-charge  cannot  be  granted  by 
a  landlord  pending  a  subsisting  lease  or  tenancy,  so  as  to  sub- 
ject the  tenant  to  a  distress  for  an  arrear  thereof^  1  RolL  Ab« 
669,  pi.  45 ;  and  1  Thomas's  Co.  Litt.  478,  n.  (62)." 

p.  227,  line  12  from  top,  insert — "  quiUrenis,  although  per-^ 
petual  charges  upon  an  estate,  are  nevertheless  considered  as 
subjects  of  tenure^  and  not  of  incumbrance ;  and,  therefore,  if 
upon  investigating  a  title  on  behalf  of  a  purchaser,  quit-rents 
unexpectedly  appear  to  be  issuable  thereout,  the  purchaser  oan-» 
not  object  to  the  title  on  that  account,  but  must  complete,  and 
can  only  claim  compensation  or  deduction  from  the  purchase- 
money,  though  it  is  otherwise  as  to  rent-charges,  however 
small,  Esdaile  v.  Stephenson,  I  Sim*  &  Stu.  122.'* 


p.  227,  line  19  from  top,  at  "  charge"  add — "  but  in  a  subse^ 
quent  case  that  decision  was  qualified ;  and  though  a  warrant  of 
attorney  cannot  be  granted  so  as  to  operate  as  a  direct  charge 
upon  the  benefice,  yet  a  general  warrant  of  attorney  and  judg« 
ment  and  sequestration  thereon,  merely  for  the  arrears  of  an 
annuity,  and  not  for  a  principal  sum  in  the  nature  of  a  rent* 
charge  is  vaUd,  and  the  sequestration  as  to  arrears  will  not  be 
set  aside,  because  no  act  of  parliament  precludes  a  eredUar 
from  recovering  adversely  a  judgment  against  a  clergyman^ 
and,  therefore,  the  merely  giving  facility  to  a  speedy  judgment 
by  executing  a  warrant  of  attorney  is  unobjectionable^  Britten  . 
V.  Wait,  3  Barn.  &>dol.  916." 

p.  227,  line  9  from  bottom,  after  '^  grant"  dele  two  next 
lines,  and  add — "  therefore,  in  creating  a  rent-charge  it  is  al- 
ways advisable  to  require  the  present  occupier  to  attorn  as 
tenant  to  the  grantee  at  a  fixed  rent  payable  to  him^  so  as  te- 
afford  him  an  immediate  remedy  against  such  occupier." 
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vou  I.  p.  227,  n.  ( ff),  add—"  Roll  Ab.  669,  pi.  45/' 


Chap.  IV. 
Qoit-rentt« 


p.  228.  Quit-rents  also  are  not  to  be  presumed  from  length 
of  time  to  have  been  surrendered,  but  a  long  arrear  may  be 
recovered  by  distress,  Eldridge  v.  Knott,  Cowp.  214;  and 
although  an  eminent  counsel,  deceased,  advised  that  no  action 
could  be  sustained  for  a  quit- rent,  see  Mr.  Marryatt's  Opinion, 
5  Wentw.  152 ;  a  contrary  doctrine  is  now  entertained,  see  Duke 
of  Leeds  v.  Corporation  of  Radnor,  2  Bro.  Chan.  Cas.  338. 
In  October,  1834,  Mr.  Serj.  Scriven  and  Mr.  Chitty  wrote 
opinions  that  an  action  of  debt  is  sustainable.  But  the  former 
thought  that  the  statute  21  Jac.  1,  c.  16,  s.  3,  barred  any  action 
for  more  than  six  years*  arrear,  and  see  opinion.  Addenda  to 
2d  Part,  766. 

p.  228.  Apportionment  of  Rents, — At  common  law,  if  a  tenant 
for  life  died  on  or  before  the  day  when  rent  became  due,  it  was 
frequently  lost,  unless  in  the  case  of  leases  pursuant  to  a  leas* 
ing  power,  when  the  rent  went  to  the  remainder-man  or  rever- 
sioner, see  Ex  parte  Smyth,  1  Swanst.  337;  Z  Saund.  288 
(e),  n. ;  2  Chit.  Col.  Stat.  67,  n.  («)•  This  was  remedied  in  part 
by  11  G.  2,  c.  19,  s.  16.  The  4  &  6  W.  4,  c.  22,  greatly  ex- 
tends the  remedy  given  by  that  statute. 

p.231,  linel9  from  top,  at  '*  recovery"  add  a  note — ''but 
not  by  fine  or  recovery  after  31st  December,  A.D.  1833.  See 
3  &  4  W.  4,  c.  74;  see  post,  341." 

p.  232,  line  3,  instead  of  quotation  as  printed  in  first  edition 
read — "sl  freehold  is  taken  in  a  double  sense,  either  it  is  named 
a  freehold  in  respect  of  the  state  of  the  land,  or  in  respect  of 
the  state  of  the  law.  In  respect  of  the  state  of  the  land, 
copyholders  may  be  freeholders,  for  any  that  hath  any  estate 
for  his  life,  or  any  greater  estate  in  any  land  whatsoever,  may, 
in  this  sense,  be  termed  a  freeholder.  In  respect  of  the  state 
of  the  lawy  and  so  it  is  opposed  to  copyholders,  that  what  land 
soever  is  not  copyhold  is  freehold." 

p.  234,  n.(y),  for  "Lewis  v.  Brentwate,"  read  ''Lewin  v. 
Branthwaite." 

p.  235,  line  9  from  top,  under  *' Copyhold  Estates,''  for  ''but 
the  recent/'  read  ^'  the  recent  but  now  repealed*" 
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p. 236,  line  14  from  top,  at ." freehold"  add— "but  the  very      VOL.  L 
recent  act,  3  &  4  W.  4,  c.  104,  subjects  copyhold  estates  in  a      01^10^^^. 

Court  of  Equity  to  the  payment  of  the  debts  of  the  deceased    

owner,  whether  simple  contracts  or  specialties,  and  this  as  well 
against  the  heir  as  a  devisee." 

p.  236.  **  At  first  it  was  held  that  copyholds  were  not  within 
32  Hen.  8,  so  as  to  enable  the  grantee  of  a  reversion  to  sue,  but 
afterwards  it  was  held  otherwise,  1  Show.  262 ;  Braasier  v.  Beals, 
Yelv.  233;  Modem,  80;  Doe  v.  Lufkin,  4  East,  221 ;  Glover 
V.  Cope,  1  Show.  262;  3  Lev.  326;  Skin.  305;  Carth.206,S.C.; 
1  Saund.  Rep«  241  a." 

p.  236,  n.  (ft),  add— ^'  and  see  Addrick  v.  Cowper,  8  Yes.  393 ; 
and3&4W.4,  c.  104." 

p.  235,  n.  {s\  at  beginning  of  note  add— '^  19  Yes.  202  ; 
3  Yes.  582  ;  Chit  Eq.  Dig.  656,  303,  304 ;  see  Sugd.  Yend.  & 
Purch.  8th  ed.  759,  as  to  contents  of  court  rolls  not  being 
notice  to  a  purchaser.'' 

p.  237,  line  7  from  top,  for  ^'cutting,"  read  ''a  term  exceed- 
ing a  year." 

p.  237,  line  10  from  top,  after  "  conveyance"  dele  the  next  three 
lines,  and  add — *'  and  during  the  life  of  the  owner  his  interest 
cannot  be  affected  by  process  of  elegit,  but  only  by  his  bank- 
ruptcy, or  discharge  under  an  insolvent  act.  Copyholds  are 
excepted  out  of  the  Registry  Act  for  Middlesex,  7  Anne, 
c-  20." 

p.  237,  last  line,  add--^*'  with  respect  to  incloiures  of  allot- 
ments under  an  inclosure  act,  a  recent  statute  has  been  passed 
to  protect  the  titles  against  the  consequences  of  awards  not 
having  been  enrolled  in  due  time,  3  &  4  W.  4,  c.  87." 

p.  237,  n.  (/),  at  beginning  of  note  insert—"  Scott  v.  HansoUi 
1  Russ.  &  Mylne,  131." 

p.  237,  n.  («i),  add—"  Lowe  v.  Qovett,  3  Barn,  &  AdoU 

863." 

p.  237,  n.  (11)1  add—'*  and  Doe  d,  Jackson  v.  Wilkinson, 
3  B.  &  C.  413 ;  post,  748  to  754." 
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PAn'  \  P*  ^^*  ^  margin  add  a  note  at  '*  real  property^**  It  has  be- 

Cbap.  zv.  eome  a  useful  practice  in  modern  legislation  in  almost  every 
enactment  amending  the  laws  of  real  property,  to  define  not 
only  the  subjects  of  property,  but  also  the  meanings  of  parti- 
cular terms  ;  as  the  import  of  the  term  *^  e^iate,*  "  hose  feei^ 
" estate  tail"  " actual  tenant  in  tail,'*  " tenant  in  tail"  **  te- 
nant in  tail  entitled  to  a  IxMefee^**  ''  settlement,**  &c.,  so  as  the 
more  effectually  to  avoid  disputes  upon  terms,  see  3  &  4  W.4, 
c.  74j  id.  0. 106, 106." 

p.  238,  n-W,  add— "po*/,  336  to  340/' 

p.  239,  line  17  from  top,  at  ^'  examined*'  add  a  note,  '*post, 
366  to  373." 

p. 240,  line  16  from  top,  at  "trespass"  add— "as  respects 
commissioners  of  sewers  under  the  recent  act,  3  &  4  W.  4.  c.  22, 
they  may  now  acquire  the  legal  interest  and  constructive  pos- 
session of  land  and  works  under  the  general  description  of 
commissioners  of  sewers,  without  specifying  their  namesj  see 
sections  24,  38,  47,  67  ;  and  ante,  200." 

p.  241,  n.  (/),  add-"  and  see  post,  336  to  340." 

p.  241,  n.  (n),  add—"  and  post,  273,  274,  276,  766,  757." 


p.  ^4^  margin,  add — "  and  how  far  it  can  be  restrained." 

p.  243.  As  to  perpetuities,  see  Boyce  v.  Hanning,  2  Tyr. 
827. 

p.  243,  line  7  from  top,  after  "  given"  add—"  and  we  have 
seen  that  the  same  rule  extends  to  personalty^  unless  there 
has  been  a  clause  of  cesser  or  a  bequest  over,  Newton  v.  Reed, 
1  Clark  8c  Fin.  141 ;  ante,  101." 


p.  243,  n.  (y),  add — "  but  a  power  of  sale  is  not  void,  al- 
though the  exercise  of  it  is  not  expressly  confined  within  the 
line  of  perpetuity,  Biddle  v.  Perkins,  1  Clark  &  Fin,  136; 
Boyce  v.  Hanning,  2  Tyr.  327.  If  the  restrictions  be  very  im- 
politic and  injurious,  but  still  legal,  the  legislature  alone  can 
provide  a  remedy,  see  an  act,  3  &  4  W.  4,  as  to  TheUuaaon's 

will." 
p.  262,  line  20  from  top,  after  "  persons"  add — "  a  devise  of 
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property  by  the  term  *  lands*  only  creates  an  estate  for  life      J^^  J* 
therein.  Doe  v.  Tucker,  3  Barn.  &  Adol.  477,  though  we  have     Chap.*iv, 
seen  that  a  devise  of  an  estate  at,  &c.  would  pass  the  fee,  mute^ 
169." 

p.  252.  *^  Dower,  —The  right  to  an  estate  for  life  in  dower  has  £>utes  for  life 
recently,  by  two  statutes,  undergone  very  considerable  alteration,  '"  <>««'«'• 
as  well  regarding  the  substance  of  the  right,  see  3  &  4  W.  4,  c. 
106,  as  to  the  right,  as  also  to  the  form  and  extent  of  the  re- 
medyj  see  3  &  4  W.  4,  c.  27,  s.  4  &  36,  as  to  the  remedy ^  which 
is  limited  to  six  years*  arrear,  znApost^  380.  The  3  &  4  W.4| 
c.  106,  intituled  '*  An  Act  for  the  Amendment  of  the  Law  re- 
lating to  Dower,''  (which  is  not  extended  to  the  dower  of  any 
widow  who  shall  have  married  before  the  Ist  January,  A.D. 
1834,  and  is  therefore  entirely  prospective  after  that  time,) 
commences  by  declaring  what  shall  be  the  meaning  of  the 
words  and  expressions  used  in  the  act  as  regards  the  term 
land,  and  then  enacts  that  widows  shall  be  entitled  to  dower  of 
lands  of  which  the  husband  shall  die  beneficially  entitled,  al- 
though only  in  equity,  so  that  in  effect  a  widow  is  to  be  enti-t 
tied  to  dower  out  of  equitable  estates,  although  it  has  hitherto 
been  otherwise.  It  then  enacts,  that  the  actual  seisin  of  the 
husband  shall  not  be  necessary  to  give  title  to  dower ;  but  that 
a  widow  shall  not  be  entitled  to  dower  when  the  husband  shall 
have  absolutely  disposed  of  his  interest  in  his  lifetime,  or  by 
his  will;  so  that  after  the  1st  January,  1834,  dower  will  no 
longer  be  a  clog  or  impediment  to  the  sale  of  lands  ;  nor  need 
the  expense  of  the  wife's  being  a  party  to  a  fine  be  necessary. 
There  are  several  other  provisions  in  the  act  which  students 
should  read. 

^'  It  has  been  recently  held,  that  dower  can  only  be  recovered 
by  the  widow  herself,  and  that  on  her  death  the  claim  to  it  is 
extinct.  White  v.  Parnther,  1  Knapps*Rep.  226;  see  Alimonyi 
Ecc.  Courts,  post,  vol.  ii.  464.'' 

With  respect  to  an  estate  or  interest  fo1r  years,  it  will  be  interest  for 
found  very  essential  to  distinguish  between  instruments  that  ?*""  ^  ''"* 
amount  merely  to  an  agreement  for  a  lease,  and  those  instru- 
ments  which  in  themselves  amount  to  an   immediate  lease, 
though  informal,  and  not  under  seal.  The  distinctions  are  often, 
difficult.    What  is  a  lease,  or  what  only  an  agreement,  see 
Adams's  Eject.  3d  ed.  113,  119;  md  post,  474,  476,  264; 
Piners  v.  Piners,  6  Bing.  206;   Doe  d.  Walker  v.  Groves, 
15  East,  245;  Poole  v.  Bentley,  12  East,  168;  Morgan  d. 
Dowding  V.  Bissell,  3  Taunt.  66. 
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VOL.  1.         p.  264,  n.  («),  add—"  And  pott,  474,  476,  fully." 


Cb«p.  IV. 


p^  264,  n.  (o),  add—"  And  post,  474,  476,  fully." 

p.  264,  n.  (p),  add—"  And  post,  474,  476,  fully." 

p.  266,  n.  («)i  add—"  And  see  Dunn  v.  Cartright,  4  East, 
29;  Birch  V.  Wright,  1  T.  R.  180,  per  BuUer,  J.,  S.  P.  But 
see  Thompson  v.  Maberley,  2  Campb.  673 ;  1  Saund.  202, 
where  the  words  were  '  for  twelve  months  certain  and  six 
months'  notice  afterwards ;  and  Lord  Ellenborough,  C.J.,  held 
that  a  notice  to  quit  at  the  end  of  the/r«^  year  was  good,  lay- 
ing considerable  stress  upon  the  word  certain,  the  application 
of  which  to  the  first  twelve  months  shewed  that  every  thing 
afterwards  was  to  be  uncertain,  and  depended  on  the  notice." 

p.  267,  to  margin, ''  Mortgagee  and  Mortgagor,**  add  a  note 
— "  See  some  applicable  enactments  in  the  Statute  of  Limita- 
tions, 3  &  4  W.  4,  c.  27,  as  to  mortgagor's  and  mortgagee's 
possession  and  interest.^' 

p.  269,  n.  (e),  to  "  Co.  Lit.  224,"  add—"  Examine  as  to  the 
principle,  Vattel,  b.  i.  ch.  xx.  s.  264,  p.  116,  contra." 

p.  269,  n.  (g),  add — "  As  to  the  abolition  of  fines  and  reco- 
veries, after  31st  December,  1833,  see  3  &  4  W.  4,  c.  74,  and 
see  that  statute  in  Appendix." 

p.  261,  n.  (c),  add—"  8  East,  190." 

p,  261,  n.  (rf),  add—"  7  T.  R.  13." 

p.  261,  n.  (e),  add — "  AUter  of  trees  only  fit  for  fire.  6  B. 
&  C.  897 ;  8  Dowl.  &  Ry.  667,  S.  C: 


fi 


p.  266, 1.  6  from  bottom,  after  "  waste,"  add — "  Nor  will  an 
estate  in  remainder  confer  a  settlement.  The  King  v.  The  In- 
habitants of  Willoughby  with  Sloothby,  10  Bar.  &  Cres.  62." 

p.  266,  to  margin,  add  a  note — "  See  as  to  these  in  general, 
2  B.  &  Adol.  97;  6  M.  &  R.  47 ;  10  B.  &  C.  162;  6  B.  & 
Aid.  464 ;  1  D.  &  R.  20 ;  1  B.  &  Adol.  390,  391." 

p.  266, 1. 6  from  bottom,  at  "possession,"  add — "  And  there 
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must  be  evidence  sufficient  to  satisfy  a  jury  that  the  injury  has  vol.  t. 
been,  or  will  be,  thus  permanent  or  continuing.  Young  v.  chap.  iv. 
Spencer,  10  Bar.  &  Cres.  145 ;  Wordworth  v.  Henly,  1  Bar.  &  ' 

Adol.  391 ;  Baxter  v.  Taylor,  1  Nev.  8c  Man.  11;   4  Bar.  & 
Adol  72,  S.  C." 

p.  267,  1.  19  from  top,  at  "  reversion,"  add  a  note — "  Quaere 
if  an  injury  merely  to  the  right  will  in  any  case  suffice. — See 
observations  on  Baxter  v.  .Taylor,  1  Nev.  &  Man.  11 ;  4  Bar. 
&  Adol.  72,  S.  C-" 

p.  268,  to  margin,  '*  Parceners,  &c."  add  a  note — *'  It  has 
been  decided  that  two  sisters  may  be  parceners  in  an  office  of 
chamberlain  of  England,  which  is  hereditary,  and  they  might 
act  by  deputy  appointed  by  the  king,  but  that  the  deputy  must 
be  at  the  least  of  the  degree  of  a  knight.  Ex  parte  Burrell,  2 
Bro.P.  C..148.'' 

p.  269,  1.  16  from  bottom,  add — "  The  recent  Statute  of 
Limitations  as  to  real  property,  3  &  4  W.  4,  c.  27,  s.  12,  enacts, 
that  the  sole  possession  or  receipt  of  rent  by  one  parcener, 
joint  tenant,  or  tenant  In  common,  shall  not  be  deemed  the 
possession  or  receipt  of  the  other  parcener." 

p.  269,  L  11  from  bottom,  after  ^^ jointly atoWy^  add — '^  And 
one  coparcener  cannot  sue  an  agent  who  has  received  the 
entire  rent  in  that  character  for  all  the  parceners,  for  his,  the 
plaintiff's,  portion  of  rents  and  profits  accruing  to  him  and  his 
fellows.     Descharms  v.  Horwood,  10  Bing.  526." 

p.  269,  1.  5  from  bottom,  at  "  joint-tenants,"  add — ''  Joint 
tenants  must  all  become  interested  at  the  same  instant ;  and  if 
parties  are  to  take  interests  at  different  times,  as  several  chil- 
dren, as  they  attain  twenty-one,  they  are  tenants  in  common, 
not  joint  tenants.    Woodgate  v.  Unwin,  1  Clark  &  F.  129." 

p.  270,  1.  16  from  top,  add—"  The  late  act,  3  &  4  W.  4,  c. 
27,  s.  12,  also,  as  in  case  of  parceners,  provides,  that  the 
possession  or  receipt  of  rent  by  one  joint  tenant  shall  not  be 
deemed  the  possession  or  receipt  of  the  other." 

p.  270  and  271.  "  Tenants  in  Common. — It  is  now  deliberately 
settled  that  tenants  in  common  cannot  join  in  a  joint  demise 
in^a  declaration  in  ejectment,  and  the  judge  refused  permission 

SUP.  p 
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VOL.  I.      to  amend  pending  the  trial.    Doe  d.  Poole  and  another  t, 

cbap/iv.      Ebrington,  3  Nev»  &  Man.  646.    One  tenant  in  common  may 

"       '  distrain  on  his  co-tenant,  ivho  holds  possession  of  his  sharey  as 

the  tenant  of  his  moiety/* 

p.  271 9 1.  9  from  bottom,  add— <^'  And  we  have  seen,  that 
since  the  3  &  4  W.  4,  c.  37,  s.  12,  the  possession  or  receipt  of 
rent  by  one  tenant  in  common  is  not  to  be  deemed  the  posses- 
sion or  receipt  of  the  other.    See  anie^  269." 

p.  271, 1.  7  from  bottom,  at ''  Equity,*'  add  a  note—"  Where 
some  tenants  in  common  may  file  bill  to  prevent  an  injurious 
act,  though  done  by  consent  of  a  majority!  see  Bromley  v« 
Smith,  1  Sim.  8/' 

p.  272,  for  last  five  lines,  beginning,  ''  We  shall  here  only 
take  a  concise  view,"  &c.  read — "  We  shall  here  only  take  a 
concise  view  of  this  most  extensive  subject,  which,  since  the 
first  edition  of  this  work,  has  undergone  some  improvemento  in 
conveyances,  especially  as  respects  fines  and  recoveries,  the 
prospective  or  future  use  of  which,  after  the  31st  Dec.  1833,  is 
prohibited;  but  still,  as  regards  bye-gone  acts,  the  student 
must  attain  some  knowledge  of  the  former  provisions  and  prao- 
tice." 

p.  272,  n.  (c).*-See  other  cases,  Chitty's  £q.  Dig.  367. 

p.  273,  L  13  from  top,  at  ''  title,"  add  a  note—''  Abolished 
after  31st  December,  1833,  by  3  &  4  W.  4,  c.  74." 

p.  273,  same  line,  after  "  order,"  add—''  As  well  at  law  as 
in  equity.    Chalmer  v.  Bradley,  1  Jac.  8c  W.  63." 

p.  273.  *' Mere  priority  of  possession,  when  a  sufficient  prima 
facie  title. — See  Doe  v.  Cook,  7  Bing.  346,  post,  274,  in  notes. 
In  Doe  V.  Webber,  1  Adolp.  8c  Ellis,  119,  it  was  held  that  less 
than  twenty  years  prior  possession  was  sufficient  prima  facie  evi- 
dence against  the  defendant,  he  not  adducing  any  admissible 
evidence  against  that  claim." 

p.  273, 1.  10  from  bottom,  after  "  accused,"  add — **  And  ad- 
verse possession  of  land  for  upwards  of  twenty  years,  although 
originally  wrongly  inclosed  from  the  waste,  and  notwithstanding 
acts  of  trespass  thereon  by  commoners  once  every  seven  years, 
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will  create  a  settlement  under  the  poor  laws.    R.  v.  Wood-      vol  i. 
burn,  10  Bar.  8c  Cres.  846 ;  R.  v.  Pensar,  3  Bar.  8c  Adol.  815/'     chap.Vv. 

p.  273y  1. 6  from  bottom,  after  "  by  these  and  other  acts/' 
add — "  And  especially  the  recent  act,  3  8c  4  W.  4,  c.  27." 


p.  273,  at  bottom,  add — "  The  recent  Statute  of  Limitations,  what  u  or  is 
with  respect  to  real  property,  expressly  provides,  that  no  per-  "<»'  ponemm, 
son  shall  be  deemed  to  have  been  in  possession  of  any  land,  contmoed 
within  the  meaning  of  that  act,  merely  by  reason  of  his  having  *^**j?/  *°*|. 
made  an  ent¥y  thereon.    And  that  no  continual  or  other  daim  doctriue  as  to 
upon  or  near  any  land  shall  preserve  any  right  of  making  an  P*^^"'/'""*"'' 
entry  or  distress,  or  of  bringing  an  action,  3  8c  4  W.  4,  c.  27, 
ss.  11,  12,  and  13.    And  that  the  possession  of  a  younger 
brother  shall  not  be  deemed  the  possession  of  the  heir.     But 
the  receipt  of  rent  is  to  be  defined  a  receipt  of  profits,  so  far 
at  least  as  respects  the  Statute  of  Limitations,  3  8c  4  W.  4,  c. 
27,  s.  35,'' 

p.  -273,  n.  («i),  add— '*  And  10  Ban  8c  Cres.  747 1  R.  v. 
Woodburn,  Irf.  846 ;  R.  v.  Pensar,  3  Bar.  &  Adol.  815." 

p.  273,  n.  (»),  add — "  See  the  same  rule  in  equity,  Chalmer 
V.  Bradley,  1  Jac.  8c  W.  63.  But  oxAy  fifteen  years*  possession 
as  owner,  or  any  time  short  of  twenty  years,  will  not  confer  a 
settlement  under  the  poor  laws,  where  the  possession  did  not 
originate  in  a  legal  conveyance ;  see  R.  v.  Chew  Magna,  10 
B.  8c  C.  747  ;  but  see  R.  v.  Pensar,  3  B.  8c  Adol.  815.'' 

p.  278,  n.  (g),  add — "  And  see  post,  ch.  ix.  p.  751,  and  the 
statute  3  8c  4  W.  4,  c.  27,  printed  in  note,  ibid/' 

p.  274, 1.  12  from  top,  after  "  in  fee,"  add — "  And  acquires  a 
settlement.  R.  r.  Woburn,  10  B.  8c  C.  846;  R.  v.  Pensar,  3 
B.  ft  Adol.  816;  R.  v.  Cheadle,  id.  883.'' 

p.  276, 1. 2  from  top,  add — *'  But  the  recent  act  alters  the  law 
ill  this  respect,  ante,  239, 240." 

p.  276, 1.  9  from  bottom,  after  '*  volumes,"  add — *'  There  are 
iliany  advantages  and  peculiarities  attending  this  mode  of  ac- 
quiring a  title,  which  are  not  incident  to  title  by  devise  or  pur- 
chase ;  thus,  it  has  been  decided,  that  if  a  guardian  in  socage 
reside  upon  the  estate  of  his  ward,  which  descended  upon  the 
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VOL.  I.      ward,  he  thereby  acquires  a  seiilement  under  the  poor  laws ; 

Ch^p.^iv.      whereas,  if  the  estate  had  been  devised  to  such  ward,  it  would 

"~*"'""""""^"  have  been  otherwise.     R.  v.  Sherrington,  3  B.  &  Adol.  714, 

And  sometimes  a  descent  from  a  disseissor  to  his  heir  takes 
away  the  right  of  entry  of  the  real  owner ;  Run.  Eject.  43 ;  8 
Bla.  C.  176  to  206 ;  when  otherwise,  3  M.  &  S.  271 ;  Adams 
on  Ejectment,  47.  In  general,  if  real  property  be  devised  to 
the  heir  of  the  testator  unqualified,  he  may  insist  on  taking  by 
what  is  termed  the  preferable  title,  descent ;  but  he  may  elect 
to  take  as  devisee.  Post^  357,  363 ;  but  see  3  &  4  W.  4,  c. 
106,  s.  3 ;  and  see  form  of  Election — Ireland  v.  Churchman,  1 
Russ.  &  M.  250,  and  post^  tit.  Devise." 

p.  278, 1.  6  from  top,  add — '^  And  therefore  each  succeeding 
owner  of  an  estate,  where  there  is  a  probability  of  a  reversion 
or  other  interest  descending  to  a  member  of  his  family,  ought, 
by  regular  entries  in  the  Family  Bible  and  otherwise,  from  time 
to  time,  of  marriages,  births  and  deaths,  to  perpetuate  the  evi* 
dence  of  those  events." 

p.  278,  at  bottom,  add — "  Where  a  person  seised  of  an  estate 
by  descent  ex  parte  matern&f  dies  without  issue,  the  descend- 
ants of  his  maternal  grandfather  must  all  be  extinct  before  any 
descendant  of  a  remoter  maternal  ancestor  can  inherit,  however 
nearly  related  to  the  prcepositus  ex  parte  patema;  and  per 
Vice  Chancellor — '  In  order  to  constitute  a  good  title  by  de- 
scent, the  party  must  be  the  nearest  collateral  heir  oii\\e  whole 
blood  of  the  person  last  seised  on  the  part  of  the  ancestor, 
through  whom  the  estate  descended'  Hawkins  v.  Shewen,  I 
Sim.  &  Stu.  259 ;  where  see  the  form  of  a  map  of  a  pedigree. 
Where  a  person  purchases  an  estate  and  dies  without  children, 
then  his  heir,  before  the  recent  enactment,  enabling  a  father  to 
inherit,  must  first  be  sought  collaterally  on  his  father's  side, 
and  then  on  the  mother's  side,  and  so  upwards,  ascertaining 
the  nearest  collateral  heir,  first  ex  parte  paterna,  and  secondly, 
matema.    2  Bla.  C.  224,  &c. 

"  Titles  by  descent  have  been  materially  affected  by  the  pro- 
visions in  the  recent  acts,  8  &  4  W.  4,  c.  27,  ss.  10,  11,  12, 13, 
and  3  8c  4  W.  4,  c.  106,  the  enactments  in  which  we  will  here 
concisely  state. 

Recent  enact-  "  "^^^  3  &  4  W.  4,  c.  27,  enacts,  that  a  mere  entry  shall  not 
mcntsin  3&  4  be  deemed  possession,  and  that  no  right  shall  be  preserved  by 
10*11, 12  &  13,  ^  continual  claim,  and  that  the  possession  of  one  co*parcener, 
oMcwenJy^ and  ^^'"^  tenant,  or  tenant  in  common,  shall  hot  be  deemed  to  have 
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been  the  possession  of  the  others,  and  that  the  possession  of  a      VOI*  I- 
younger  brother  shall  not  be  the  possession  of  the  heir,  (a)  chap.  iv. 

"  But  the  most  important  changes  in  the  law  of  descents  are  relates  to  entry, 
introduced  by  the  statute  3  &  4  W.  4,  c.  106,  intituled  *  An  «^"^»"".^  <^*V«"' 
Act  for  the  Amendment  of  the  Law  of  Inheritance/  which  tenant  in  com- 
enacts,  that  descent  shall  always  be  traced  from  the  purchaser,  ^^t  of  the  "*^ 
but  that  the  last  owner  shall  be  considered  the  purchaser  unless  others,  and  as 
the  contrary  be  proved  ;  and  that  an  heir  entitled  under  a  will  y^a^rST'**' 
shall  take  as  devisee;  and  that  a  limitation  to  the  grantor  or  Recent  change' 
his  heirs  shall  create  an  estate  by  purchase;  and  that  where  d",*^ent8*'by% 
heirs  take  by  purchase  under  limitations  to  the  heirs  of  their  &  4  w.  4,  c. 
ancestor,  the  land  shall  descend  as  if  the  ancestor  had  been  the       '^  ^ 
purchaser ;  and  that  brothers  shall  trace  descent  through  their 
parent ;  and  that  a  lineal  ancestor  shall  be  heir  in  preference  to 
collateral  persons  claiming  through  him ;  and  that  the  male 


(a)  The  terms  of  the  enactment  in  5  &  4  W.  4,  c.  i?,  s.  10,  are  thus  :  That  no  |f«r«  entry  not 

person  shall  be  deemed  to  have  been  in  possession  of  any  land  within  the  meaning  of  deemed  posse*- 

this  act,  merely  by  reason  of  having  made  an  entry  thereon.  "ion* 

Sect  11.  That  no  continual  or  other  cluini  upon  or  near  any  land,  shall  preserve  Right  not  pre- 

any  right  of  making  an  entry  or  distress,  or  of  bringing  an  action.  served  by 

Sect,  it.  That  when  any  one  or  more  of  several  persons  entitled  to  any  land  or  rent  conti«»"«*  claim, 

as  co-parceners,  joint-tenants,  or  tenants  in  common  shall  have  been  in  possession  or  ctTparcener^&c.* 

receipt  of  the  entirety,  or  more  than  bis  or  their  undivided  share  or  shares  of  such  not  possession  of 

land,  or  of  the  profits  thereof,  or  of  such  rent  for  his  or  their  own  benefit,  or  for  the  the  others, 
benefit  of  any  person  or  persons  other  than  the  person  or  persons  entitled  to  the  other 
share  or  shares  of  the  same  land  or  rent,  such  poAscssion  or  receipt  shall  not  be  deemed 
to  have  been  the  possession  or  receipt  of  or  by  such  last-mentioned  person  or  persons, 
or  any  of  them. 

Sect.  13.  That  when  a  younger  brother  or  other  relation  of  the  person  entitled  as  pogg.^^       f 

heir  to  tlie  possession,  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt  of  any  younger  brother 

rent,  shall  enter  into  Uie  possession  or  receipt  thereof,  such  possession  or  receipt  shall  not  possession  of 

not  be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person  entitled  as  heir.  ^®  ^^^* 


one 


(6)  The  first  section  of  this  act  prescribes  the  meaning  of  certain  words  used  in  the 
act. 

Sect.  2.  That  in  every  case  descent  shall  be  traced  from  the  purchaser;  and  to  the  Descent  shall 

intent  that  the  pedigree  may  never  be  carried  further  back  than  the  circumstances  of  always  be  traced 

the  case  and  the  nature  of  the  title  shall  require,  the  person  last  eutidcd  to  the  land  '■'onm^c 

shall,  for  the  purposes  of  this  act,  be  considtfred  to  have  been  the  purchaser  thereof,  ClSStllSr  shal/be 

unless  it  shall  be  proved  that  he  inherited  the  same,  in  which  case  the  person  from  considered  to  be 

whom  he  inherited  the  same  shall  be  considered  to  have  been  the  purchaser,  unless  it  the  purchaser, 

shall  be  proved  that  he  inherited  the  same ;  and  in  like  manner  the  last  person  from  ^'^^^^  ^^ 

whom  the  land  shall  be  proved  to  have  been  inherited  shall  in  every  case  be  considered  provedT 
to  have  been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the  same. 

Sect.  3.  That  \\  hen  any  land  shall  have  been  devised  by  any  testator  who  shall  die  Heir  entitled 

after  the  31st  Dec.  1833,  to  the  heir  or  to  the  person  who  shall  be  the  heir  of  such  under  a  will  shall 

testator,  such  heir  shall  be  considered  to  have  acquired  the  land  as  a  devisee,  and  not  t*ke  as  <leoiMe, 

by  descent ;  and  when  any  land  shall  have  been  limited,  by  any  assurance  executed  " the  enlnto^or 

alter  the  said  Slst  Dec.  1833,  to  the  person  or  to  the  heirs  of  the  person  who  shall  his  heirs  shall 

thereby  have  conveyed  the  same  land,  such  person  shall  be  considered  to  have  acquired  create  an  estate  by 

the  same  as  a  purchaser  by  virtue  of  such  assurance,  and  shall  not  be  considered  to  Pnr^^>*e. 
be  entitled  thereto  as  his  former  estate  or  part  thereof. 

Sect.  4.  That  when  any  person  shall  have  acquired  any  land  by  purchase  nndcr  a  Where  heirs  take 

limitation  to  the  heirs  or  to  the  heirs  of  the  body  of  any  of  his  ancestors,  contained  in  by  purchase 

an  assurance  executed  after  the  said  31st  Dec.  1833,  or  under  a  limitation  to  the  heirs  ""^J^**  imitations 

or  to  tl»e  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limitation  having  the  theh^Mcesto^' 

fame  effecti  contained  iu  a  will  of  any  testator  who  shall  depart  this  life  after  the  said  the  land  shall' 
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Part  I. 
Cbap.  IV. 


line  shall  be  preferred ;  and  that  the  mother  of  a  more  reiaote 
male  ancestor  shall  be  preferred  to  the  mother  of  a  leas  remole 
male  ancestor;  and  that  half  blood  i  if  on  the  part  of  a  male  an- 
cestor, shall  inherit  after  the  whole  blood  of  the  same  degree, 
and,  if  on  the  part  of  a  female  ancestor,  after  herj  and  that 
after  the  death  of  a  person  attainted,  his  descendaats  n^v 
inherit.  But  it  is  provided,  that  the  act  shall  not  extepd  to 
any  descent  before  the  1st  day  of  January,  a,  d«  1834 ;  and 


descend  as  if  the  ' 
ajDcestor  had  been 
the  purchaser. 

Brothers,  Sec,  shall 
trace  descent 
throDgh  their 
parent. 

Lineal  ancestor 
may  be  heir  in 
preference  to 
coUaterai  persons 
claiming  throngh 
him* 


The  male  Una  to 
be  preferred. 


The  mother  of  a 
more  remote  male 
ancestor  to  be 
preferred  to  the 
mother  of  the  less 
remote  male 
ancestor. 


HalfbIood,if  on 
the  part  of  a  male 
ancestor,  to 
inherit  after  tbe 
'Whole  blood  of 
the  same  degree ; 
if  on  the  part  of  a 
female  ancestor^ 
after  her. 


After  the  death  of 
a  person  attainted, 
his  descendants 
may  inherit. 


Act  not  to  extend 
to  any  descent 
before  Jan.  18M. 
Limitations  made 
before  the  let  Jan. 
1834,  to  the  heirs 
of  a  person  then 
living,  shall  take 
effect  as  if  the  act 
had  not  been 
made. 


3ist  Dec.  1853,  then  and  in  any  of  such  cases  such  land  shall  descend,  and  the  descent 
thereof  shall  be  traced  as  if  tlie  ancestor  named  in  auch  Unutation  h«d  been  tbe  pm- 
chaser  of  such  land. 

Sect.  5.  That  no  brother  or  sister  shall  be  considered  to  Inherit  immediaielj  fivm 
his  or  her  brother  or  sUter,  but  every  descent  from  a  brother  or  sister  shall  be  tewed 
through  the  parent. 

Sect.  6.  That  every  lineal  ancestor  shall  be  capable  of  being  heir  to  any  of  hU  isne ; 
and  in  every  case  where  there  shall  be  no  issue  of  the  purchaser,  his  nearest  lineal  an* 
cestor  shall  be  his  heir  in  preference  to  any  person  who  would  have  been  entitled  to 
inherit,  either  by  tracing  his  descent  through  such  lineal  ancestor,  or  in  couseqoeuce  of 
there  being  no  descendant  of  such  lineal  ancestor,  so  that  the  father  shall  be  preferred 
to  a  brother  or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue,  other  than 
a  nearer  lineal  ancestor  or  his  issue. 

Sect.  7.  Enacts  and  declares,  Ttiat  none  of  the  maternal  ancestors  of  the  person  finam 
whom  the  descent  is  to  be  traced,  nor  any  of  their  descendants,  shall  be  (»pable  of  in- 
heriting until  all  his  paternal  ancestors  and  tlieir  descendants  shall  have  foiled  i  and 
also  that  no  female  paternal  ancestor  of  such  person,  nor  any  of  her  descendants,  shall 
be  capable  of  inheriting  until  all  his  male  paternal  ancestors  and  their  descendants  shall 
have  failed ;  and  that  no  female  maternal  ancestor  of  such  person,  nor  any  of  her 
descendants,  shall  be  capable  of  inheriting  until  all  bis  male  maternal  ancestors  and 
their  descendants  shall  have  failed. 

Sect.  8.  Enacts  and  declares.  That  where  there  shall  be  a  failure  of  male  patenal 
ancestors  of  the  person  from  whom  the  descent  is  to  be  traced,  and  their  descendants, 
the  mother  of  his  more  remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the 
heir  or  heirs  of  such  person,  in  preference  to  the  mother  of  a  less  remote  male  paternal 
ancestor,  or  her  descendants  ;  and  where  there  shall  be  a  failure  of  male  maternal  an- 
cestors of  such  person,  and  their  descendants,  the  mother  of  his  more  remote  male  ma- 
ternal ancestor,  and  her  descendants,  shall  be  the  heir  or  heirs  of  such  person,  in  pre- 
ference to  the  mother  of  a  less  remote  male  maternal  ancestor,  and  her  descendants. 

Sect.  9.  Enacts,  That  any  person  related  to  tbe  person  from  whom  the  descent  is 
to  be  traced  by  the  half  blood  shall  be  capable  of  being  his  heir ;  and  tbe  place  in 
which  any  such  relation  by  the  half  blood  shall  stand  in  the  order  of  Inheritance,  so  as 
to  be  entitled  to  Inherit,  shall  be  next  after  any  relation  in  the  same  degree  of  tbe  vhole 
blood,  and  his  issue,  where  the  common  ancestor  shall  be  a  male,  and  next  after  tbe 
common  ancestor  where  such  common  ancestor  shall  be  a  female  ;  so  that  the  brother 
of  the  half  blood  on  the  part  of  the  father  shall  inherit  next  after  the  sisters  of  tbe 
whole  blood  on  tbe  part  of  the  father  and  their  Issue,  and  the  brother  of  the  half  blood 
on  the  part  of  the  mother  shall  inherit  next  after  the  mother. 

Sect.  10.  That  when  the  person  from  whom  the  descent  of  any  land  is  to  be  traced 
shall  have  had  any  relation,  who,  having  been  attainted,  shall  have  died  before  such 
descent  shall  have  taken  place,  (hen  such  attainder  shall  not  prevent  any  person  from 
inheriting  such  land  who  would  have  been  capable  of  inheriting  the  same,  by  tradng 
his  descent  through  such  relation,  if  he  had  not  been  attainted,  unless  such  lend  ahal 
have  escheated  in  consequence  of  such  attainder  before  tlie  1st  Jan.  1834. 

Sect.  11.  That  this  act  shall  not  extend  to  any  descent  which  shall  take  place  on  the 
death  of  any  person  who  shall  die  before  the  said  1st  Jan.  1834. 

Sect.  12.  That  where  any  assurance  executed  before  tbe  said  1st  Jan.  183^  or  tbe 
will  of  any  person  who  shall  die  before  the  same  1st  Jan.  1834,  shall  contain  any  limi- 
tation or  gift  to  tbe  heir  or  heirs  of  any  person,  under  which  the  person  or  persons 
answering  the  description  of  heir  shall  be  entitled  to  an  estate  by  purchase,  then  tbe 
person  or  persons  who  would  have  answered  such  description  of  heir  if  this  act  had 
not  been  made  shall  become  entitled  by  virtue  of  such  limitation  or  ^ft,  whether  the 
person  named  as  ancestor  shall  or  shall  not  be  living  on  or  after  the  said  1st  Jan.  1834. 
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that  limitations  made  before  that  day  to  the  heirs  of  a  person       ^^^  |* 
then  living  shall  take  effect  as  if  the  act  had  not  been  made.''        ciuip.  iv. 


p.  279.  "  Escheat.— Read  the  4  &  5  W.  4,  c.  23,  an  act  for 
the  amendment  of  the  law  relative  to  the  Escheat  and  For- 
feiiure  of  real  and  personal  property  holden  in  irusi" 

p.  280.  '^  There  can  be  no  escheat  to  the  crown  so  long  as 
there  may  be  an  heir,  either  ex  parte  paterna  or  matema'* 

p.  SSS;  n.  (A),  add—''  See  ftirther,  past,  chapter  IX.  page 
767, 8 ;  Benest  v.  Pipon,  Knapp's  Rep.  60,  and  post,  456,  457.** 

p.  283,  n.  (r),  add—"  and/w/,  285." 

p^  284, 1.  7  from  bottom,  after  "  have  been  made,"  add — "  On 
the  other  hand,  before  the  recent  enactments  as  to  limitations 
of  suits  for  real  property  corporeal,  in  3  &  4  W.  4,  c.  27,  and 
as  to  ineorpof*eal  real  property  and  presumption  by  the  2  &  3 
W.  4,  c.  71  &  100,  twenty  years'  nonuser  was  in  general  fatal 
to  the  claim ;  Moore  v.  Rawson,  3  B.  &  C.  332 ;  Benest  v* 
Pipon,  Knapp's  R.  60  ;  post,  757. 

p.  284,  n.  (2),  add — "  3  Bar.  &  Cres.  332 ;  as  to  nonuser,  post, 
767.'* 

p.  286,  n.  («),  after,  "  In  a  recent  case,"  insert — "  Barlow  v. 
Rhodes,  3  Tyrw.  2S0,  post,  476,  n.  (gy 

p.  387,  B.  (a),  add — "  See  further  as  to  IMsclaimers,  post, 
482,3.** 

p.  287,  n.  (n),  add—''  and  see  3  &  4  W.  4,  c.  27,  s.  10,  ante, 
278  6,  in  note." 

p.  287,  n.  (r),  add — ^  and  as  to  innoeeni  conveyances  by  lease 
and  release  by  a  tenant  in  tail,  see  Doe  d.  Smith  v.  Pike,  3  B* 
&  AdoL  741.  But  now  see  express  enactment,  3  ft  4  W.  4,  c. 
27,  s.  31.'* 

p,  287,  n.  (y),  at  beginning  of  note,  insert-^"  What  is  a  dis- 
claimer by  a  tenant  or  not,  see  Doe  v.  Frowd,  4  Bing.  657; 
and  pos/,  482." 
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VOL.  I.  p,  288,  D.  (d),  add — "  The  subject  of  Provisoes  for  re-entry 
Chap.  IV.     and  clauses  of  Forfeiture  are  also  fully  considered,  post,  478 
to  483." 

p.  290,  1.12,  from  bottom,  after  "generally,"  add— "And 
the  general  settled  rule  is,  that  '  Courts  of  Equity  will  not  re- 
lieve except  in  cases  where  payment  of  money  would  be  a  com- 
plete compensation,  and  would  put  the  party  in  the  same  situa- 
tion as  he  would  have  been  if  there  had  been  no  breach ;'  per 
Vice-Chancellor  in  Green  v.  Bridges,  1  Clark  &  F.  106  ;  sed 
qucere^  whether  the  same  reason  is  not  as  applicable  to  a  case 
where  there  has  been  a  neglect  to  insure  and  no  fire  has  hap- 
pened, and  yet  a  good  subsisting  policy  has  been  efiected,  or 
where  premises  have  been  thoroughly  repaired  ?" 

p.  290,  n.  (i),  after  "  2  Meriv.  469,"  add—"  Reynolds  v. 
Pitt,  2  Price,  ^12;  Rolfe  v.  Harris,  19  Ves.  134;  see  minute 
analysis  of  cases  in  which  a  Court  of  Equity  will  relieve  ;"  and 
at  end  of  note,  add— "Green  v.  Bridges,  1  Clark  &  F.  96,  S.  P." 

p.  291,  1.  13  from  top,  at  "  recoveries,"  add  a  note — "  But 
alienation  by  fine  and  recovery  is  abolished  after  the  31st  Dec* 
1833,  by  3  &  4  W.  4,  c.  74,  s.  2  ;   and  see  j»o*/,  341." 

p.  291,  n.  (n),  add — "  As  to  the  right  or  power  of  alienation, 
antCy  242." 

p.  293, 1.  18  from  top,  insert, — "  Upon  the  last  section,  as  to 
what  constitutes  an  interest  in  land,  and  what  is  an  agreement 
not  to  be  performed  within  a  year,  it  has  been  held  that  a  ver^ 
bal  agreement,  pending  a  subsisting  tenancy,  for  the  landlord 
to  lay  out  50/.  in  improvements,  and  the  tenant  to  pay  an  in- 
creased rent  for  the  residue  of  a  term  of  several  years,  is  not 
within  any  part  of  the  section,  as  no  additional  interest  in  the 
land  was  created,  and  the  agreement  was  to  be  in  part  executed 
within  a  year ;  and  the  latter  part  of  the  section  never  applies 
when  the  consideration  of  a  contract,  on  one  side  of  it,  is  in- 
tended to  be  complete  within  the  year ;  Donnellan  v.  Reid,  3 
B.  &  Adol.  899 ;  and  as  to  what  is  not  a  contract  not  to  be  per- 
formed within  a  year,  see  Burch  v.  Earl  of  Liverpool,  4  M an- 
&  Ry.  380 ;  and  Chitty's  Col.  Stat.  tit.  Frauds,  372,  n.  (f»)  . 
4Bing.  43;    1  Stark.  R.  10."  ' 

p.  293.   "  The  prudent  course  for  attornies,  when  they  entet 
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into  any  arrangement  with  an  opposite  party^  is  to  draw  up  a       ^^^  |[- 
memorandum  of  the  terms  agreed  upon,  and  read  it  over  to  the      cbap.  iv 
party  and  let  him  sign  it ;  Greenwood  v.  Eldridge,  6  Car.  & 
P.  128.'' 

p.  294,  for  n.  (e),  read, "  Hopcroft  v.  Hickman,  2  Sim.  &  Stu. 
130;  Agar  v.  Maclew,  irf.  418,  423  ;  Milnes  v.  Gery,  14  Ves. 
400;  Blundellv.  Brettargh,  17  Ves.  232,  and  this,  although  the 
arbitrator  be  named  in  the  agreement.  Per  Vice-Chancellor, 
'  It  is  quite  settled  that  this  Court  will  not  entertain  a  bill  for 
specific  performance  of  an  agreement  to  refer  to  arbitration.'. 
But  see  Wilks  v.  Davis,  3  Meriv.  507.  Chancellor's  dictum 
contra  observed  upon,  2  Sim.  &  Stu.  421,  423." 

p.  295, 1.  18,  opposite  "  A  vendor,  &c.",  add,  as  a  margin — 

"  Precautions  by  Vendors ;  see  further  fully,  j90«^,  469  to  471.'* 

• 

p.  295,1.  8  from  bottom,  after  '^ description/' add — ''If  there 
be  any  unusual  outgoing,  not  of  tenure  but  of  charge^  it  must 
be  noticed ;  for  otherwise  the  purchaser  may  refuse  to  complete. 
We  have  seen  the  dictinction  in  this  respect  between  an  out- 
going in  the  nature  of  tenure,  as  a  quit  rent,  and  an  incum- 
brance, as  an  annuity  or  rent-charge ;  if  the  former  unexpectedly 
appear  upon  investigating  the  title,  the  purchaser  must  never- 
theless complete,  accepting  only  a  compensation  for  the  value 
of  the  outgoing ;  but  if  an  incumbrance  appear,  he  may  refuse 
to  complete,  unless  it  be  discharged;  ante,  226,227;  Esdaile 
v.  Stephenson,  1  Sim.  &  Stu.  122." 

p.  296, 1.  5  from  top>  add — ''  It  is  also  advisable  to  stipulate 
on  the  face  of  the  conditions  that  the  vendor  shall  be  at  liberty 
to  have,  and  that  he  does  reserve  one  or  more  biddings,  to  pre-> 
vent  a  sale  at  an  inadequate  price ;  1  Newl.  Ch.  Pr.  549 ;  and, 
to  prevent  the  usual  right  of  a  bidder  to  withdraw  his  bidding  at 
any  time  before  the  hammer  is  down,  which  would  frequently 
prejudice  a  sale,  it  may  be  proper  in  the  printed  conditions  ex- 
pressly to  stipulate,  and  no  bidditig  to  be  retracted  ,*  Sugden's 
V.  &  P.  8th  ed.  39." 

p.  296,  1.  13  from  bottom,  after  **  abstract,"  add—"  though 
if  a  house  or  other  property  be  destroyed  by  fire  after  the 
sale,  the  purchaser  must  bear  the  loss  ;  and  therefore  it  is 
prudent  for  a  purchaser,  immediately  after  he  has  agreed  to 
purchase,  to  effect  an  adequate  insurance*    It  may  be  prudent 
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VOL.  1,      for  condilions  expteaafy  to  provide^  *  That  all  damage  bgfai, 

Ckafu  IV.     or  other  accident  which  may  arise  to  any  part  of  the  said  pre* 

misea,  from  the  day  of  aale^  shall  be  at  the  risk  of,  and  home 

by,  the  purchaser ;'  Sugden,  V.  &  P.  8th  ed.  254 ;  6  Bar.  & 

Aid.  360;  ante,  135 ;  post,  845,  846." 

p.  397,  L  10  from  top,  at ''  purohaser/'  add  a  note,—''  1  Sim. 
&  Sttt.  5S0.'' 

p.  fl97,  L  16  from  bottom,  for,  '<a  defect  in  the  tiHe  of  one 
or  more,"  read, ''  a  deficiency  in  quantity  or  a  defecst  in  tide  to 
any  detached  part  of  the  land  or  separate  lot.'' 

p.  297, 1.  6  from  bottom,  insert — ''  It  is  lawful,  and  it  may  be 
expedient  to  stipulate  that  in  case  a  sufficient  title  be  made 
appear  by  a  named  day,  and  the  purchaaer  should  within  a  spe- 
cified time  afterwards  neglect  to  complete  the  purchase  and  pay 
Ae  purchase-money,  he  shall  from  that  day  pay  interest  on  the 
pnrchase-vioney  at  the  rate  of  eren  61,  per  cent,  whieh  stipula- 
tianwouM  be  legal.;  7  B.&  a453;  1  M.  &  Ry.  143,  S.C; 
4  Bro.  a  a  fl8 ;  Chit.  Col.  Stat,  tit  Usury,  1092 ;  amU,  122, 
S&4;  and  it  may  alao  be  efiedinaUy  stipulated  that  the  deposit- 
money  shall  be  forfeited ;  Sug.  V.  &  P.  8th  ed.  45 ;  emie,  Ml, 
n.(ti);  8BL&C57&" 

p«  1397,  L  6,.  add  a  margin*^^^  Preeauliona  by  purchasers ;  see 
fiuther  faHyi.  jMKl,  459  to  471." 

p.  297,  n.  (tt),  add— "4  Bro.  C.  C.  28,  ante,  122.'* 

p.  297,  n.  (y\  add— '' Wheadey  t.  Slade,  4  Sim.  R.  126. 
Such  a  stipulation  should  he  in  the  conditions ;  Sttgden»  277." 

p«  ^7,  n.  (a\  add—''  and  see  Cumberland  v.  Kelly,  3  Bar. 
&  AdoL  eOi,  sembk,  S.  P/' 

pu  298, 1 13  from  bottom>  insert^''  It  would  further  he  an 
useful  precaution  for  a  purchaser  to  stipulate  etpreaaly*  diat» 
in  case  a  good  and  perfect  title  should  not  be  made  appear, 
and  att  proper  parties  join  in  a  conveyance  on  or  before  %  stated 
diqr^  the  vendor  should  pay  a  named  sum,  ms  sUpukUcd  dor 
nutges^  to  cover  all  expensea  of  investigating  the  title,  or  inci- 
dental to  the  treaty  of  purchase,  and  a  compensation  for 
tvonUe  and  Iom  of  tune,  and  interests  and  for  disapnointecnt'' 
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p.  908,  n.  (g)y  add^«^  as  to  the  eustody  of  the  abstract,  paat,      ^ou  i. 


304. 
p.  299^  first  margin,  add  a  note^-^*'  see  fuHy,  pestf  ifilk,** 

p.  SOO,  1.  7  from  top,  add-^^'  or  oTen  much  more  Ailly,  as 
suggested  in  a  subsequent  part  of  this  work,  postf  477,  8." 

p.  300,  to  margin,  ''Agreement  for  lease,''  add  a  note-^'*  See 
fully,  pogt,  471,  474  to  486,  where  the  distinctions  between  a 
lease  and  a  mere  agreement  for  one  are  considered,  and  War- 
man  v.  Faithful,  3  Nev.  &  Man.  137,  eonfirmtng  Po<de  v. 
Bentley,  12  East,  168." 

p.  300^  1.  IS,'  add — **  and  it  is  at  least  questionable  whether 
such  a  covenant  would  run  with  the  land,  so  as  to  operate  hi 
fiivour  of  or  against  the  assignee  of  the  reversion  or  the  as- 
signee of  the  lease ;  Doe  v.  Reid,  10  B.  &  C.  857,  per  Bayley, 
J.  referring  to  The  Mayor  of  Condeton  v.  Patteson,  10  East, 
130."' 

p.  300,  to  second  margin,  add  a  noter-^  see  fully  po«#,  489, 
467,  468  to  471." 

p.  300,  B.  (r),  at  last  line  but  one,  after  '^  stipulations,**  add — 
**  And  especiaHy  that  aK  crops  and  farming  produce  shatt  be 
spent  and  consumed  on  the  premises,  and  not  sold  or  removed, 
so  as  to  prevent  the  deterioration  of  the  estate  by  a  sale  under 
an  execution.    See  56  O.  3,  c.  50;  and  see  the  fuM  limitation, 

p.  801.    ^  See  necessity,  Sweetland  v.  Smith,  3  Tyrw.  491.** 

p.  301, 1.  2  from  top,  after,  ^  ftind,*"  add— <"  It  has  been  heM^ 
that  an  agreement  of  this  nature,  stipulating]  that  all  ueual 
powers  shall  be  inserted  in  the  mortgage  deeds,  and  that  the 
mortgagor  shall  pay  the  expenses  of  aseertainhig  the  value  ef 
the  premises,  does  not  entitle  the  mortgagee  to  have  an  absolute 
appolatment  of  a  receiver ;  and  that  the  solicitor  of  the  intencfed 
mortgagee  having  improperly  insisted  on  such  an  appotntment^ 
in  consequence  of  which  the  morl^age  transaction  wae  bo# 
completed,  he  must  defray  all  the  costs ;  Robson  v.  St.  Leger, 
post,  4lSflf  B.  (g) ;  and  see  judgment  of  the  court  stated  in  the 
third  part  of  this  work,  en  arbitrations,  vol.  u.  IW,  113^  and 
see  a  proper  foim  of  an  agreement  te  advftnee  and  to  borrow 
money  on  mortgage  or  annuity,  port,  Appendix;  and  see 
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VOL.1.        Sweetland  v.  Smith,  3  Tyrwh.  Rep.  491,  as  to  the  expediency 
Chap.  IV.     of  a  very  full  agreement  of  this  nature/' 


p.  301,  n.  (a),  add—"  1  Cromp.  &  Mee.  439,  S.  C." 

p.  303,  n.  (r),  at  beginning  of  note  insert, — "  In  general,  an 
assignment  of  personalty  to  one  creditor,  and  assented  to  by 
him,  and  in  trust  for  all,  is  valid  against  an  execution  creditor, 
3  Mau.  &  Sel.  371." 

p.  304,  n.  (y),  add — ^'  See  ante,  1S4,  as  to  when  mistakes  are 
not  reformed  in  Equity." 

p.  310,  dele,  n.  (r)  and  read, — ^'  As  to  agreement  for  leases, 
ante,  390 ;  and  also  what  is  a  lease,^or  only  an  agreement,  post^ 
474*  As  to  leases,  see  in  general  2  Blac.  C.  and  notes,  317  to 
323;  Bac.  Abr.  tit.  Leases.  The  student  may  perhaps  here  as 
well  read  the  precautionary  measures  between  landlord  and 
tenant^  post,  2d  part,  471  &  480.  As  to  the  validity  of  a  parol 
lease  for  not  exceeding  three  years.  Edge  v.  Strafford,  1  C.  & 
J.  397.  The  Romans  only  granted  leases  for  five  years, 
Adams's  Roman  Antiquities,  495 ;  Pliny's  Ep»  ix.  37. 

p.  311, 1.  4  from  top,  add — "In  granting  leases,  there  are 
many  precautions  to  be  observed,  which  too  frequently  are  not 
regarded.  If  there  should  be  the  least  doubt  of  the  lessor 
having  the  legal  estate  vested  in  him,  so  as  to  enable  him  or 
persons  deriving  from  him  to  distrain,  or  to  convey  a  right  of 
action  for  breach  of  covenant,  there  should  be  several  persons 
of  the  third  part,  with  covenants  from  the  lessee  to  them  to  pay 
rent  and  perform  covenants,  which,  being  in  gross,  the  survivor 
of  them,  or  his  executor,  might  sue  for  the  benefit  of  the  party 
really  interested.  Express  power  to  distrain  on  all  goods, 
stock,  crops,  &c.  in  nature  of  a  rent  charge,  should  also  be  in- 
serted ;  and,  if  the  lessor  should  be  a  tenant  for  life,  there 
should  be  an  express  covenant  for  payment  of  an  apportion- 
ment of  the  rent  to  the  day  of  his  death." 

p.  SIS,  L  20  from  top,  insert — "  In  a  lease  or  agreement  re- 
lating to  tithe,  it  is  always  expedient  to  provide  for  an  appor- 
tionment in  case  of  death  or  other  determination  of  the  contract. 

"  In  order  effectually  to  preserve  the  game  for  the  lessor,  it 
might  suffice  to  except,  in  the  ancient  terms,  the  right  of  entry 
to  hunt,  hawk,  shoot,  fish,  and  fowl,  which,  under  the  1  &  2 
W.  4,  c,  32,  ss.  7,  8, 11, 12,  &  30,  would  probably  be  consl- 
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dered  as  giving  the  exclusive  right  to  kill  game  to  the  lessor,      ^^^  l* 
in  exclusion  of  the  occupier  ;  but  it  is  recommended  also  to      chap.  iv. 
insert  an  express  reservation  of  the  game,  and  right  of  entering 
to  kill  game  in  the  terms  of  that  act. 

"  Other  precautions,  provisions,  and  covenants  will  be  consi- 
dered fully  in  the  fifth  chapter  of  this  work,  post,  475  to  480. 

''Certain  covenants  runwith  the  fanJ^asis  the  technical  term,  ofoovenanti 
and  signifying  that  they  are  so  connected  with  the  property  de-  !?*?!"§  ^''^ 
mised  and  the  relation  of  landlordand  tenant,  and  their  observ- 
ance so  essential  for  the  support  or  well  being  of  the  property, 
that,  in  case  of  alienation  of  the  estate,  either  of  the  lessor  to  a 
purchaser,  or  of  the  lessee  to  any  assignee  of  his  interest,  the 
right  to  sue  for  the  breach  ought  to  be,  and  is  by  law,  recipro- 
cally transferred,  so  that  each  assignee  may  sue  or  be  sued  for  a 
breach  in  his  own  time.  Other  covenants  between  landlord  and 
tenant,  which  are  not  so  essential,  are  termed  covenants  in  gross^ 
and  the  assignee  cannot  sue  or  be  sued;  but  the  remedy  for 
the  breach  exists  only  between  the  original  parties  and  their 
personal  representatives.  The  full  consideration  of  all  the 
cases  upon  this  subject  would  lead  us  beyond  the  limits  of  this 
work.  As  to  what  covenants  do  or  do  not  run  with  the  land,  3 
Hen.  Bla.  133;  5  Coke,  16;  Doe  v.  Read,  10  B.  &  C.  489; 
Hartley  v.  Petrall,  Peake's  R.  131  ;  Bac.  Ab.  Covenant ; 
Harrison's  Index,  tit.  Covenant,  and  see  Piatt  on  Covenant,  and 
1  Chitty  on  Pleading,  5th  ed.  55,  56 ;  2  Chitty's  Rep.  608. 
Copyholds  are  within  the  equity  of  32  Hen.  8,  c.  34,  1  Saund. 
241  a,  in  notes  ;  and  see  principle,  Vernon  v.  Smith,  5  B.  & 
Aid.  1." 

p.  312  '^  Exchange.  See  4  &  5  W.  4,  c.  30,  as  to  exchange  of 
lands  in  common  fields,  and  where  see  prescribed  form  of  d^ed 
of  exchange** 


p.  315,  n.  («),  for  "2  Esp.  Rep."  read  "1  Esp.  Rep.** 

p.  319,  n.  (j?),  at  beginning  of  note,  add— "an/^,  300,  312, 
note/* 

p.  320,  line  4  from  top,  after  *'the  assignee  of  a  lease"  add — 
''  so  long  as  he  retains  the  interest." 

p.  321,  n.  («),  add—"  2  Saund.  48  a." 

p.  325,  line  3  from  top,  at  '<in  fee"  add  a  reference  to— 
''  see  The  King  v.  The  Inhabitants  of  Hatfield  Broad  Oak, 
3  Barn.  &  Adol.  566." 
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Vol.  t.         p.  8S5^  line  IT  from  top,  at  '*  limited*'  add  a  reference 
cbtpJiV.     ^^^  to  doUateralsy  see  Newl.  Convi  71 ;   add  Ofde^  tit.  De- 


soenli* 

p.  888,  line  10  from  bottom^  add— "  The  3  &  4  W.  4^  c.87, 
rtlMdies  <iertain  defects  in  titles  in  consequence  of  tfie  award 
under  an  inclosure  act  not  having  been  inroUed  in  due  time/' 

p.  331,  m  (c),  add—''  see  anie^  106|  and  3  Mau.  ft  Selw.  371, 
as  to  personaUjf.** 

p. 331.  "Conveyances  in  fraud  of  creditors  contrary  to 
13  Eliz.  c.  5j''  add—''  But  atiU  it  would  constitute  an  act  of 
bankruptcy,  Botcherley  y.  Lancaster,  1  Add.  &  Ellis,  77;  Put- 
ling  V.  Tucker,  4  Barn.  &  Aid.  382.  When  not,  Carr  v.  Bur- 
diss,  1  Cromp.  M.  &  R.  443 ;  Baxter  v.  Pritchard,  1  Adol.  & 
EL  456/^ 

p.  33S.  "  Voluntary  conveyances  in  fraud  of  purchasers,'*  in 
n.(p),  add  reference  to  "Chapman  d.  Staverton  v.  Emery, 
Cowp.  278/* 

p.  3Sd,  1.  20,  in&eft— '*  But  now  it  is  held  that  copyholds  are 
within  thd  Stat.  27  Elis.  c.  4,  as  to  fraudulent  conveyances. 
Doe  dem.  Tumstill  v.  Botterill,  2  Nev.  &  Man.  64,  contra  to 
1  Cox,  B78 ;  Cowp.  765 ;  ante,  332." 

p.  333,  n.  (g\  add—'*  but  see  Wiseman  v.  Wesilatid,  1  You.  & 
Jer.  117." 

p.  888|  n.  (n),  add'*^''  It  is  suggested  that  the  student  may 
find  it  expedient)  when  considering  this  head,  to  examine  the 
observations,  post,  2d  part,  459  to  471,  and  post,  365  to  873, 
as  to  the  differences  between  legal  and  equitable  estates.' 
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p.  334,  line  25  from  top,  "  Mortgages/'  insert — "  It  would 
frequently  b6  advisable  in  mortgages  to  stipulate  on  behalf  of 
the  mortgagee  for  an  express  power  of  distress,  at  a  named 
rent,  at  the  election  of  the  mortgagee,  and  to  require  the 
mortgagor  and  his  tenants  under  him  to  attorn,  as  such  te- 
nants, to  a  third  person,  for  the  use  of  the  mortgagee,  at  such 
a  rent  or  several  rents,  on  parts  of  the  estatei  until  the  prin- 
cipal and  interest  have  been  paid ;  and  on  behalf  of  the  mort- 
gagor it  should  be  stipulated,  that  no  sale,  nor  entry  of  a  re- 
ceiver, shall  take  place  before  the  expiration  of  six  months* 
notice  to  mortgagor  of  the  intended  proceeding }  and|  on  Ike 
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Other  hand,  it  might  be  advisable  for  a  mortgagee  to  require      voi«.  I. 
the  mortgagor  expressly  to  covenant  that  he  will  not  apply  for     Chi"iV. 
further  time,  so  as  to  prevent  the  uncertainty  he  may  other-  ' 

wise  incur  of  not  receivmg  back  his  money  at  the  precise  sti- 
pulated time/' 

p.  335.  "  Equitable  Mortgages^  examine  Eden^s  Bank.  Law, 
3d  ed*  891,"  and  in  n.  («?),  add—"  and  see  po€i,  467  to  471." 

p.  836,  line  6  from  bottom,  after  ''  granted,*'  add--"  It  has 
however  been  recently  held,  that  in  case  all  the  parties  legally 
and  beneficially  interested  in  a  lease,  upon  which  an  equitable 
mortgage  has  been  created,  concur  in  a  sale,  and  upon  such 
sale  it  do  not  produce  enough  to  cover  the  debt  of  the  equit- 
able mortgagee,  he  is  entitled  to  the  whole  of  the  proceeds, 
Chissum  v.  Dewes,  5  Russ.  Rep.  S9/' 

p.  886,  n.  (k),  add—"  but  see  Wiseman  v.  Westland,  1  You. 
&  Jer.  117." 

p.  337,  n.  (tt),  add — ^  and  as  to  what  is  not  to  be  considered 
an  interest  in  land,  Donellan  v.  Read,  3  Bam.  &  Adol.  899." 

p.  341.  '^3  &  4.  Fines  and  Recoveries. — The  antecedent  s.  Fines  and 
learning  on  the  subject  of  fines  and  recoveries  will  be  found  in  *'  *^«»^«'^*'»- 
2  Bla.  Com.  and  notes,  348  to  365;  Cruise  on  Fines  and  ReC6- 
veries ;  1  Preston  on  Conveyances,  200  to  309 ;  2  The.  Co»  Litt. 
606  to  613.— The  recent  act,  3  &  4  W.  4.  c.  74,  intituled  *  An 
Act  for  the  Abolition  of  Fines  and  Reeoiferies,  and  for  the  sub- 
stitution of  more  simple  modes  of  Assurance,'  after  defining,  for 
the  purposes  of  that  enactment,  the  meaning  of  certain  terms, 
as  lands,  estates,  base  fee,  estate  tail,  actual  tenant  in  tail,  te- 
nant in  tail,  tenant  in  tail  entitled  to  a  base  fee,  money,  person, 
number,  gender,  and  settlement,  enacts,  that  after  the  31st 
December,  A.D.  1833,  no  fine  or  recovery  shall  be  levied  or 
suffered;  and  section  3  enacts,  that  persons  liable  after  the 
31st  December,  1833,  to  levy  fines  or  sufier  recoveries  under 
covenants,  shall  eff*ect  the  purposes  intended  in  the  manner 
directed  by  this  act ;  but  in  any  case  where  the  purpose  of 
a  fine  or  recovery  cannot  be  so  effected,  the  persons  liable  to 
levy  fines  or  sufier  recoveries  shall  execute  a  deed,  which  shall 
have  the  same  operation  as  the  fine  or  recovery.  Sections  4,  5 
and  6  contain  enactments  relative  to  lands  in  ancient  demesne. 
Sections  7  and  8  enact,  that  fines  and  recoveries,  notwith- 
standing certain  errors,  misdescriptions  or  omissions,  shall  be 
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VOL.  I.  good  and  valid  without  amendment.  Section  9  saves  and  pre- 
(^p.\v.  serves  the  jurisdiction  to  amend  any  fine  or  common  recovery, 
■■  or  any  proceedings  therein  in  cases  not  provided  for  by  this 
act.  Section  10  enacts,  that  no  recovery  shall  be  invalid 
wherCi  in  certain  cases^  the  bargain  and  sale  has  not  been  duly 
inrolled.  And  section  11  makes  valid,  in  certain  cases,  reco- 
veries invalid  in  consequence  of  there  not  being  proper  tenants 
to  the  writs  of  entry.  The  entire  provision  of  this  important 
act  must  be  considered  by  the  student,  because  the  provisions 
therein  tnaff  affect  every  description  of  title  and  conveyance. 
The  statute  introduces  a  new  description  of  trustee,  called 
a  protector.  The  enactments  are  too  voluminous  to  be  here 
introduced,  and  only  an  abstract  is  inserted  in  the  note.^ 


*  Sect.  t.  No  fine  or  recovery  to  be  levied  or  suffered  after  the  31st  of  December, 
1S3S. 

Sect.  S.  Persons  liable  after  31st  December,  1833,  to  levy  fines  or  suffer  recoveries 
under  covenants,  to  effect  the  purposes  intended  by  means  of  this  act;  but  in  any 
case  where  the  purpose  of  a  fine  or  recovery  cannot  be  so  effected,  the  persons  liable 
to  levy  fines  or  suffer  recoveries  shall  execute  a  deed  which  shall  have  the  same  opera- 
tion as  the  fine  or  recovery. 

SecL  4.  Fines  and  recoveries  of  lands  in  ancient  demesne,  when  levied  or  s offered 
in  a  superior  court,  may  be  reversed  as  to  the  lord  by  writs  of  deceit,  the  proceedings 
in  which  are  now  pending,  or  by  writs  of  deceit  hereafter  to  be  brought,  but  shall  be 
as  valid  against  the  parties  thereto,  and  persons  claiming  under  them,  as  if  not  re- 
versed as  to  the  lord. 

■  Sect.  5.  Fines  and  recoveries  of  lands  in  ancient  demesne  levied  or  suffered  in  the 
manor  court,  after  other  fines  and  recoveries  in  a  superior  court,  shall  be  as  valid  as 
if  the  tenure  had  not  been  changed.  Fines  and  recoveries  shall  not  be  invalid  in 
other  cases,  though  levied  or  suffered  in  courts  whose  jurisdictions  may  not  extend  to 
the  lands  therein  comprised. 

Sect.  6.  Tenure  of  ancient  demesne,  where  suspended  or  destroyed  by  fine  or  re- 
covery in  a  superior  court,  restored  in  cases  in  which  the  rights  of  the  lord  of  the  ma- 
nor shall  have  been  recognized  within  twenty  years. 

SeeU  7.  Fines  made  valid  without  amendment. 

Sect.  8.  Recoveries  made  valid  without  amendment. 

Sect.  9.  Saving  jurisdiction  in  cases  not  pro  vied  for. 

Sect.  10.  Recoveries  made  valid  in  certain  cases,  where  bargain  and  sale  is  not  duly 
inrolled. 

Sect.  11.  Recoveries  invalid  in  consequence  of  there  not  being  proper  tenants  to  the 
writs  of  entry  made  valid  in  certain  cases. 

Sect.  12.  Certain  cases  in  which  fines  and  recoveries  shall  not  be  made  valid  bj  thb 
act. 

Sect.  13.  As  to  the  records  of  fines  and  recoveries  in  the  Courts  of  Common  Pleas 
at  Westminster  and  Lancaster,  and  the  Court  of  Pleas  at  Durham,  after  the  31st  of  De- 
cember, 1833. 

Sect  14.  Estates  tail,  and  estates  expectant  thereon,  no  longer  barrable  by  war- 
ranty. 

Sect.  15.  Power  after  tlie  31st  of  December,  1833,  to  dispose  of  lands  entailed  in 
fee-simple  or  for  a  less  estate,  saving  the  righu  of  certain  persons. 

Sect.  16.  Power  of  disposition  not  to  be  exereised  by  women  tenants  In  tail  «r  prs- 
vUAont  virit  under  11  Hen.  7,  c.  tO.  except  with  assent. 

Sect.  17.  Except  as  to  lands  In  settlements  before  this  act,  the  act  11  Hen.  7,  c. 
SO,  repealed. 

Sect.  18.  The  power  of  disposition  not  to  extend  to  certain  tenants  in  (ul. 

Sect.  19.  Power  after  the  31st  of  December,  1833,  to  enlarge  base  fees,  saving  the 
rights  of  certain  persons. 

Sect.  SO.  Issue  inheritable  not  to  bar  expectancies. 

Sect.  SI.  Extent  of  the  estate  created  by  a  tenant  in  tail  by  way  of  mortgage,  or 
for  any  other  limited  purpose. 
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The  works  in  which  the  former  law  of  fines  and  recoveries       vol.  r. 
are  considered^  are  referred  to  in  the  note,  ante,  341,  n.  (rf),  cha"^iv 


Sect.  92.  The  owner  of  the  first  existing  estate  under  a  settlement,  prior  to  an 
estate  tail  under  the  same  settlement,  to  be  the  protector  of  the  settlement. 

Sect.  23.  Each  of  two  or  more  owners  of  a  prior  estate  to  be  the  sole  protector  as 
to  his  share. 

Sect.  94.  Where  a  married  woman  alone  shall  be  (he  protector,  and  where  she  and 
her  husband  together  shall  be  protector. 

Sect.  25.  As  to  estates  confirmed  or  restored  by  settlement. 

Sect.  96.  As  to  leases  at  rent  created  by  seltlement. 

Sect.  27.  No  tenant  io  dower,  heir,  executor,  &c.  to  be  protector,  except  in  the  case 
of  a  bare  trustee. 

Sect.  28.  Who  shall  be  the  protector  where  tlie  owner  of  the  prior  estate  shall  by 
the  two  last  clauses  be  excluded. 

Sect.  29.  Where  in  the  disposition  of  an  estate  before  the  3l8t  December,  183S, 
the  person  to  make  the  tenant  to  the  writ  of  entry  in  a  recovery  shall  be  the  pro- 
tector. 

Sect.  30.  Where,  in  the  case  of  the  disposition  of  a  reversion  on  or  before  the  31st 
of  December,  1833,  the  person  to  make  the  tenant  to  the  writ  of  entry  in  a  recovery 
shall  be  the  protector. 

Sect.  31.  Where  a  bare  trustee  under  a  lettlement  made  before  the  passing  of  this 
act  shall  he  the  protector. 

Sect  3f .  Power  to  any  settlor  to  appoint  a  protector. 

Sect.  33.  In  cases  of  lunacy  the  Lord  Chancellor,  or  Lord  Keeper,  or  Lords  Com- 
missioners, or  other  persons  intrusted  witli  lunatics,  or  in  cases  of  treason  or  felony,  &c. 
the  Court  of  Chancery,  to  be  the  protector. 

Sect.  34.  Where  there  is  a  protector,  his  consent  requisite  to  enable  an  actual  te- 
nant in  tail  to  create  a  larger  estate  than  a  base  fee. 

Sect  35.  Where  a  base  fee,  and  a  protector,  his  consent  requisite  to  the  exercising 
of  a  power  of  disposition. 

Sect.  36.  The  protector  to  be  subject  to  no  controul  in  Uie  exercise  of  his  power  of 
consenting. 

Sect.  37.  Certun  rules  of  equity  not  to  apply  between  the  protector  and  a  tenant 
in  tail  under  the  same. 

Sect.  38.  A  voidable  estate  by  a  tenant  in  tail,  in  favour  of  a  purchaser,  confirmed 
bv  a  subsequent  disposition  of  such  tenant  in  tail  under  this  act,  but  not  agamst  a  pur- 
chaser witliout  notice. 

Sect  39.  Base  fees,  when  united  with  the  immediate  reversions,  enlarged  instead  of 
being  merged. 

S^t  40.  Tenant  in  tail  to  make  a  disposition  by  deed  as  if  seised  in  fee,  but  not 
by  will  or  contract^  and  if  a  married  woman,  with  her  husband's  concurrence. 

Sect  41.  Every  assurance  by  a  tenant  in  tail,  except  a  lease  not  exceeding  twenty- 
one  years  at  a  rack-rent,  or  not  less  than  five  sixths  of  a  rack-rent,  to  be  inoperative 
unless  inrolled  in  Chancery  within  six  mouths. 

Sect.  42.  Consent  of  the  protector  to  be  given  by  the  same  assurance,  or  by  a  dis- 
tinct deed. 

Sect.  43.  If  by  distinct  deed,  to  be  considered  unqualified,  unless  he  refer  to  the 
assurance. 

Sect  44.  Protector  not  to  revoke  his  consent. 

Sect.  45.  A  married  woman  protector  to  consent  as  a  ferae  sole. 

Sect.  46.  Consent  of  a  protector  by  distinct  deed  void,  unless  inrolled  with  or  be- 
fore the  assurance. 

Sect.  47.  Courts  of  Equity  excluded  from  giving  any  effect  to  dispositions  by  te- 
nants in  tail,  or  consents  of  protectors  of  settlements,  which  in  Courts  of  Law  would 
not  be  effectual. 

Sect.  48.  Lord  Chancellor,  &c.  to  have  power  to  consent  to  a  disposition  by  a  te- 
nant in  tail,  and  to  make  such  orders  as  shall  be  thought  necessary ;  and  if  any  otiier 
person  shall  be  joint  protector,  the  disposition  not  to  be  valid  without  his  consent. 

Sect.  49.  Order  of  the  Lord  Chancellor,  &c.  to  be  evidence  of  consent. 

Sect.  50.  The  previous  clauses  to  apply  to  cop^* holds,  with  certain  variations. 

Sect.  51.  As  to  the  deed  of  consent,  and  the  entry  of  it  on  the  court  rolls,  where 
the  protector  of  a  settlement  of  copyholds  consents  by  deed  to  the  disposition  of  a  te- 
nant in  tail. 

Sect  52.  As  to  tlie  consent  of  the  protector  of  a  settlement  of  copyholds,  when  not 
given  by  deed,  and  the  preserving  of  evidence  of  the  same  on  the  court  rolls. 

SUP.  G 
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VOL.  I.  ^  giie  and  nonclaim  cannot  be  pleaded  in  bur  to  a  biD  to 

Fart  I 

Chap.  IV.  prevent  the  setting  up  of  an  outstanding  tenn,   1   Sim.  349. 


Sect.  53.  Power  to  equitable  tenants  in  tail  of  copyhoMt  to  dispose  ef 
b^^  deed. 

Sect.  54.  Inrolroent  not  necessary  as  to  copyholds. 

Sect.  55.  Repeal  of  the  Bankrapt  Act,  6  G.  4,  c.  16,  s.  65,  ao  far  as  rekteato 
tail,  but  not  to  extend  to  lands  of  a  bankrupt  under  a  ooiwnission  or  fiat  iasecd  oa  oc 
before  the  31  st  of  December,  1833,  nor  to  revive  former  acta. 

Sect.  56.  The  coramis^ioncr,  in  the  case  of  an  actual  tenant  in  tuU  beooaniig  hmk^ 
rapt  after  the  31st  of  December,  1833,  by  deed,  to  dispose  of  the  kmdt  of  the  bank* 
rupt  to  a  purchaser. 

Sect.  67.  Commissioner,  in  ant  of  a  tenant  In  tall  entitled  to  a  bese  fee 
bankrupt,  and  of  there  being  no  protector,  by  deed  to  diaposeof  the  lands  of  the 
rapt  to  a  porchaser. 

Sect.  58.  As  to  the  consent  of  the  protector  in  case  of  bankruptcy* 

Sect.  59.  As  to  the  inrolroent  in  Chancery  of  the  deed  of  deposition  of  freehold 
lands,  and  the  entry  on  the  court  rolls  of  the  deed  of  disposition  of  oopyhold  tads, 
and  of  the  deed  of  consent. 

Sect.  60.  Subsequent  enlargement  of  base  fees  created  by  tbe  dtsposition  of  tlie 
commissioner. 

Sect.  61.  Enlargement  of  base  fees  subsequent  to  tlie  sale  or  conveyance  of  tlie  sane 
under  the  bankrapt  acts. 

Sect.  62.  A  voidable  estate  created  in  favour  of  a  purchaser  by  an  actnal  tenant 
in  tail  becoming  bankrupt,  or  by  a  tenant  in  rail  entitled  to  a  base  fee  beeoming  bank-, 
rupt,  confirmed  by  the  disposition  of  the  commissioner,  if  no  protector,  or  being  secb 
with  bis  consent,  or  on  there  ceasing  to  be  a  protector ;  but  not  against  a  paicliBser 
without  notice. 

Sect.  63.  Acts  of  a  bankrupt  tenant  in  tail  void  against  any  diapositfon  under  this 
net  by  the  commissioner. 

Sect.  64*  Subiect  to  the  powers  given  to  the  commisrioner,  and  to  the  estete  in  the 
assignees,  a  bankrupt  tenant  in  tail  shall  retain  his  powers  of  disposition. 

Sect.  65.  The  disposition  by  the  commissioner  of  the  lands  of  a  bankrapt  teiwnt  in 
tail  shall,  if  the  bankrupt  be  dead,  have  in  the  cases  herein  mentsooed  Ike 
tion  as  if  he  were  alive. 

Sect.  66,  Every  disposition  by  the  commisuoner  of  oopyhold  lands,  wlieie  thi 
shall  not  be  equitable,  to  have  the  same  operation  as  a  surrender;  and  the  petseu  to 
whom  such  land  shall  have  been  disposed  of  msy  claim  to  be  adnltled  on  paying  the 
fine,  &c. 

Sect.  67.  Assignees  to  recover  rents  of  the  lands  of  a  bankrupt,  of  which  the  cem- 
inissioner  has  power  to  make  disposition,  and  to  enforce  covenantSy  as  if  entilled  lo 
the  reversion.  This  clause  to  apply  to  all  copyhold  lands ;  but  aa  to  other  lands,  eolj 
to  such  as  the  commissioner  may  dispose  of  after  the  baidu'opt's  death. 

Sect.  68.  All  the  provisions  of  the  act  in  regard  to  bankrupts  shatt  npply  to 
lands  in  Ineland. 

Sect.  69.  Deeds  relating  to  the  lands  of  bankrupts  in  Ireland,  to  be  inroUed  ii 
Coort  of  Chancery  there. 

Sect.  70.  Repeal  of  the  statute  7  G.  4,  c.  45,  except  as  to  proceedings 
before  1st  January,  1834;  39  &  40  G.  3,  c.  56,  not  to  be  revived. 

Sect  71.  The  previous  clauses,  with  certain  variations,  to  apply  to  lands  of  any  te- 
nure to  be  soM,  where  the  purchase-money  is  subject  to  be  invested  in  the  purehnae  of 
lands  to  be  entailed ;  and  where  money  is  subject  to  be  invested  in  like  manner. 

Sect*  7S.  Lands  of  any  tenure  in  Ireland  to  be  sold,  where  the  purchase-money  b 
subject  to  be  invested  in  the  purchase  of  lands  to  be  entailed;  and  money  under  the 
control  of  a  Court  of  Equity  in  Ireland,  subject  to  be  invested  in  like  manner,  to  ha 
subject  to  this  act  in  cases  of  bankruptcy. 

Sect  73.  As  to  deeds  being  ocknowledged  before  inrolment. 

Sect  74.  Every  deed  to  be  inrolled  by  which  lands  or  money  shall  be  disposed  of 
under  this  act,  to  take  effect  as  if  inrolment  not  required. 

Sect  75.  The  Court  of  Chancery  to  regulate  the  fees  to  be  paid  for  the  mrolmenlof 
deeds,  &c. 

Sect  76.  Tlie  Court  of  Common  Pleas  to  regulate  the  fees  for  entries  on  oonrt  lottt, 
and  indorsements  on  deeds,  and  for  taking  consents,  &c. 

Sect.  77.  A  married  woman,  with  her  husband's  concurrence,  to  dispose  of  lands, 
and  money  subject  to  be  invested  in  the  purchase  of  lands,  and  of  any  estate  tbereio; 
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■ 

p.  889,  n.  (g),  after  « in  Winter  v.  Bockwell,"  add— "8  East,       vol  i. 

808/'  Chap.  IV. 


p.  841,  line  18  from  top,  after  "statutes,"  add — *^  and  usage 
also  may  affect  them,  Mayor  of  London  v.  Long,  1  Camp.  32.'' 

p.  841.  '^  Covenant  for  title  and  quiet  enjoyment. — It  is  the 
duty  of  a  solicitor  on  behalf  of  the  vendor  of  a  lease  to  pre- 
vent the  introduction  of  a  general  covenant  for  title,  but  only 
a  covenant  against  his  own  acts  or  omissions ;  and,  if  by  his 
neglect  a  general  covenant  for  title  be  introduced,  and  the 
vendor  be  sued  for  its  breach,  such  solicitor  will  be  subject  to 
an  action  to  compensate  the  loss,  Stannard  v.  Ullithorne, 
10Bing.Rep.491." 

p.  343,  n.  (k)f  add — *^  But  see  exceptions.  Smith  v.  Comp- 
ton,  8  Bar.  &  Adol.  189." 

p.  843,  n.  (o),  add — "  See  a  secure  form  in  Smith  v.  Comp- 
ton,  3  B.  &  Adol.  189 ;  and  as  to  the  damages  recoverable,  id, 
and  407." 

and  to  release  and  eztingniBh  powers  as  a  feme  sole  and  not  to  extend  to  copyholds  in 
certain  cases. 

Sect  78.  The  powers  of  dispontion  given  to  a  married  woman  by  this  act  not  to  in* 
ierfere  with  any  other  powers. 

Sect  79.  Eveiy  deed  by  a  married  woman,  not  executed  by  her  as  protector,  to  be 
acknowledged  by  her  belpre  a  judge,  &c. 

Sect  80.  The  judge,  &c.  before  recelTing  such  aclLnowledgment,  to  examine  her 
apart  from  her  husband. 

Sect.  81.  As  to  the  appointment  of  perpetual  commissioners  for  each  county  or 
place,  and  the  making  out  and  keeping  of  the  lists  of  the  commissioners  and  the  deli- 
tery  of  copies. 

Sect.  82.  Power  of  perpetual  commissioners  not  confined  to  any  particular  place. 

Sect  83.  If,  from  being  beyond  seas,  &c.  a  married  woman  be  prevented  from 
making  the  aclcnowledgment,  special  commissioners  to  be  appointed. 

Sect  84.  When  a  manied  woman  shall  acknowledge  a  deed,  the  person  taking  the 
acknowledgment  to  sien  a  memorandum  to  the  effect  here  mentioned,  and  also  sign 
a  certificate  of  the  taking  of  such  acknowledgment  to  the  effect  here  mentioned. 

Sect  85.  Certificate,  with  affidavit  verifyhig  the  same,  to  be  lodged  with  some  offi- 
cer  of  the  Court  of  Common  Pleas,  who  shall  cause  the  same  to  be  filed  of  record  in  the 
court 

Sect.  86.  On  filing  certificate,  the  deed,  by  relation,  to  take  effect  from  the  Ume  of 
acknowledgment. 

Sect  87.  The  officer  with  whom  the  certificates  are  lodged  to  make  an  index  of  the 
same. 

Sect.  88.  Officer  to  deliver  a  copy  of  certificate  filed,  which  shall  be  evidence. 

Sec(.  89.  Chief  Justice  of  Common  Pleas  to  appoint  the  officer  with  whom  the  cer- 
tificates shall  be  lodged ;  and  the  court  to  make  orders  touching  the  examination,  me- 
morandums,  certificates,  affidavits,  &c. 

Sect.  90.  A  married  woman  to  be  separately  examined  on  the  surrender  of  an  equit* 
able  estate  in  copyholds,  as  if  such  estate  were  legal. 

Sect.  91.  Court  of  Common  Pleas  in  the  case  of  a  husband  being  lunatic,  &c.  may 
dispense  witli  his  concurrence,  except  where  the  Lord  Chancellor  or  other  persons  in- 
trusted witli  lunatics,  or  the  Court  of  Chancery,  shall  be  the  protector  of  a  settlement 
in  lieu  of  the  husband.' 

Sect  9t.  Relates  to  Ireland  only  when  named. 

Sect.  93.  Act  may  be  altered  this  session. 

q2 
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VOL.  I.  p.  345^  add — "  And  where  a  mortgagor  and  mortgagee  join 

ChapAv.      10  *  lesLse  containing  an  express  covenant  by  the  mortgagor  Ibr 

quiet  enjoyment,  no  covenant  by  both  for  quiet  enjoyment  can 

be  implied.    Smith  v.  Pocklington  and  another,  1  Tyrw.  R. 

809.'* 

p.  345, 1. 12  from  top,  add — "  If  the  covenant  be  only  for 
quiet  enjoyment  against  the  lessor  and  those  claiming  tmder  Mm, 
no  action  will  lie  for  an  eviction  by  a  person  who  has  a  prior 
title ;  for  the  express  covenant  does  not  extend  to  it,  and  the 
implied  covenant  does  not  arise,  since  expressio  facU  eessare 
taciturn.  Merrill  v.  Freame,  4  Taunt.  329 ;  1  Saund.  S22  a, 
n.  (c) ;  and  see  Smith  v.  Pocklington,  1  Tyr.  309 ;  when  other- 
wise, ibid. ;  Sloman  v.  UUithorne,  10  Bing.  401." 

p.  347, 1. 2  from  bottom,  after  "  children,"  add — "And  under 
a  devise  of  ^  my  copyholds  which  I  have  surrendered  to  the  use 
of  my  will/  unsurrendered,  as  well  as  those  surrendered,  pass. 
Strutt  V.  Finch,  2  Sim.  &  Stu.  229." 

p.  350.  Copyholds.  After  "  admittance,^'  add — "  So  where 
a  devisee  of  copyhold  was  admitted  after  he  had  resided  more 
than  forty  days  on  the  copyhold.  His  son  became  emancipat- 
ed after  the  forty  days  and  before  the  admittance ;  it  was*  held 
by  three  judges,  that  the  father  gained  a  settlement  by  such 
residence,  which  was  communicated  to  the  son.  Rex  ▼. 
Thruscross,  1  Adolph.  &  Ellis,  126 ;  Parke,  J.  dissentiente.** 


p.  350, 1.  6  from  bottom^  add — "  And  an  heir  of  copyhold 
may,  before  admittance,  devise  his  interest  in  the  estate,  and 
this,  although  he  die  without  ever  having  been  admitted. 
Right  dem.  Taylor  v.  Banks,  3  B.  &  Adol.  664,  overruling  the 
dictum  in  Wainwright  v.  Elwell,  1  Madd.  627 ;  King  y.  Tur- 
ner, 2  Sim.  545 ;  Smith  v.  Triggs,  1  Stra.  487 ;  see  King  ▼. 
Turner,  23d  May,  1833,  where  the  Chancellor  so  ruled,  he 
thereby  agreeing  with  the  Court  of  K.  B.,  and  overruling  a  de- 
cision of  the  Vice-Chancellor." 

p.  351,  to  second  margin,  at  'Mevise,''  add  a  note — "See 
some  valuable  observations  on  the  subject  of  Wills^  as  well  re- 
specting real  as  personal  property,  and  suggestions  for  the  im- 
provement of  the  law  on  the  subject,  in  the  Fourth  Report  of 
the  Commissioners  respecting  Real  Property,  of  19th  April, 
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18S3,  and  which  is  published  in  the  «  Legal  Observer"  as  an       VOL.  I. 
appendix ;  see  also  the  useful  modern  work  of  W.  Hughes  on     chap.'iv. 


Wills.  And  as  to  wills  of  foreign  property,  see  I  Jac.  &  Walk. 
27,  SB ;  and  as  to  construction  of  wills  as  regards  foreign  pro- 
perty, see  notes  to  Vattel's  Law  of  Nat.  edit,  by  Chitty." 

p.  355,  n.  {e),  add — '^  And  see  Doe  v.  Tucker,  3  Bar.  & 
Adol.  477." 

p.  856, 1.  11  from  bottom,  after  "devised,'*  add — "As  where  Election  of  heir, 
a  testator  devised  *  all  the  estates  that  he  shall  die  seised  of,' 
after-purchased  property  will  pass  by  the  very  terms  of  the 
will  in  equity,  though  not  at  law,  and  so  as  to  put  the  heir  to 
his  election  whether  he  will  take  under  the  will  or  as  heir. 
Churchman  v.  Ireland,  1  Russ.  &  M.  S50;  and  see  some 
clauses  in  3  8c  4  W.  4,  c.  74,  as  to  fines  and  recoveries." 

p.  367,  n.  (6),  add  the  following  form — **  The  following  is  the  Form  of  eUetion 
form  of  an  election  by  an  heir  in  that  case —  !i8ee,*and*not 

"  I,  the  undersigned ,  of  Middlewich,  in  the  county  •»  *»«'«'»  so  as  to 

of  Chester,  gentleman,  (eldest  nephew  and  heir-at-law  of  John  a  devise  of  pro- 
Turner,  late  of  Shavington  cum  Gresty,  in  the  same  county,  ^^J^^^^ 
gentleman,  deceased,  and  a  devisee  named  in  his  last  will  and  will,  together 
testament,  bearing  date  on  or  about  the  16th  day  of  September,  ^^t^^^'  ^'°' 
1805),  do  hereby  testify  and  declare  my  intention  to  elect,  and  I 
do  hereby  accordingly  elect,  to  take  the  several  benefits  devised 
and  bequeathed  to  or  provided  for  me  by  the  same  will.     And 
I  do  relinquish  and  give  up  all  claim  and  right  and  title  of  claim 
which  I  have  or  can  make  in  or  to  a  certain  messuage,  lands, 

and  premises,  situate  lying  and  being  in aforesaid, 

now  in  the  holding  of ,  and  all  other  (if  any)  the  mes- 
suages, lands,  tenements,  and  hereditaments,  situate  in , 

or  elsewhere,  purchased  by  and  conveyed  to,  or   to  the  use 

of  my  said  late  uncle, ,  deceased,  subsequently  to 

the  date  and  execution  of  his  said  will  and  a  codicil  annexed 
thereto,  bearing  date  on  or  about  the  5th  day  of  December, 
1810,  in  order  that  the  said  after-purchased  messuage,  lands^ 
and  premises  may  pass  under  the  said  will  and  codicil,  with  and 
as  part  of  the  real  estate  thereby  devised  to  me  for  my  life,  with 
divers  remainders  over,  and  be  subject  in  all  respects  to  the  li- 
mitations, uses,  and  trusts  expressed  and  declared,  or  contained 
in  the  same  will  and  codicil,  of  or  concerning  the  real  estate 
thereby  devised  as  aforesaid ;  and  that  I  may  become  imme-> 
diately  entided  to  the  said  benefits  devised  and  bequeathed  to 
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VOL.  I.      or  provided  for  me  in  and  by  the  said  will.    As  witness  my  hand 
Chap.'^lV.     this  2d  day  of  April,  1833. 

Signed  before  T.  L.  J*  T. 


p.  359,  U4f  from  bottom,  add—"  Yet  now  any  such  commu- 
nication by  the  testator  seems  not  to  be  strictly  necessary. 
Johnson  and  others  v.  Johnson,  1  Crom.  &  Meeson,  140." 

p.  360,  last  line,  add — "  In  proceedings  at  law,  a  will  may  be 
proved  by  one  of  the  witnesses,  and  though  it  is  usual  upon  an 
issue  devisavit  vel  non  to  subpoena  all  the  witnesses,  that  rule 
is  not  universal.  Tatbam  v.  Wright,  2  R.  &  M.  1 ;  2  Legal 
Observer,  317 ;  1  Adolp.  &  Ellis,  3." 

^^TL  P-  362.  I,  A.  L.,  the  wife  of  W.  G.  L.,  of  the  Rose  pubUc- 
and  cycry  de-  houso,  make  this  my  last  will  and  testament,  revoking  all  others. 
property  to  a  I  Icavc,  devise,  and  bequeath  unto  the  said  W.  G.  L.  all  the 
l>JI*T.**wu^ii  V^^V^^^y*  freehold,  leasehold,  and  of  whatever  description  I 
6  Car.  &  P.    'am  possessed  of  or  have  claim  to,  and  I  appoint  the  said  W. 

Sbfrpf 4 *Mo^w  G.  L.  my  executor.     Dated  this day  of ,  a.d. , 

&  P.  445 ;  6  Three  witnesses.  A.  L. 

Biog.  630. 

Porm  of  devise,  P*  ^^i  ^t  end  of  forms,  add  the  following — **  I  do  hereby 
^^^^V^^  ®^  give  and  bequeath  unto  A.  B.  and  C.  D.,  of,  &c.,  their  execu- 
soDaity  to  trus^  tors,  administrators,  and  assigns,  all  my  household  furmtore, 
creditora^of  **°*  goods,  chattels,  and  effects  whatsoever,  now  bebg  in  the  house 

cestui  ^iM  truit    and  premises  No. ,  &c.,  upon  the  several  trusts  following, 

beTOfi"°and"m  {^^^  is  to  Say)  upon  trust  that  they  the  said  A.  B.  and  C.  D. 
event  of  insoi-  &e.,  their  exccutors,  administrators,  and  assigns,  do  and  shall 
cesser!  and  de-  permit  and  Suffer  E.  F.  office,  at  any  time  during  his  lifetime 
vise  over  to       ^q  ^^^  posscssiou  of  the  Said  houschold  furniture,  foods,  chat- 

otber  persons.  *  . 

tels,  and  effects,  and  to  retain,  keep,  and  have  the  possession, 
use,  and  enjoyment  of  the  same  during  the  term  of  his  natural 
life,  or  until  such  time  as  he  shall  become  bankrupt  or  insolvent, 
or  shall  do  or  omit  or  permit  any  act  whatsoever,  by  reason  or 
means  whereof  the  same  or  any  part  may  be  taken  in  execution, 
or  become  liable  to  the  debts  or  engagements  of  the  said  E.  F., 
or  shall  alienate  or  attempt  to  alienate,  or  charge  or  encumber, 
or  do  or  omit  or  permit  any  act  whereby  the  same  shall  or  may 
be  liable  or  likely  to  be  taken  possession  of  by  any  other  person 
whatsoever ;  and  from  and  after  the  decease  of  the  said  E.  F. 
or  from  and  after  such  time  as  he  shall  become  bankrupt  or  in* 
solvent,  or  shall  do  any  such  act  as  aforesaid,  which  ever  shall 
first  happen,  then  upon  trust  to  permit  and  suffer  G.  F.,  the 
wife  of  the  said  £,  F.,  to  have  the  use^  possession^  and  enjoy- 
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ment  of  tbe  same  for  and  duriog  the  term  of  her  natural  life ;  ^^>^-  ^• 
and  from  and  after  the  decease  of  the  said  E.  F.,  or  from  and  cbap.  IV. 
after  such  time  aa  aforesaid,  and  also  from  and  after  the  de- 
ceaae  of  the  said  G.  F.,  then  that  they  the  said  A.  B.  and  C  D., 
their  executors,  admioistratorsi  and  assigns,  shall  vatand  pos- 
seased  of  and  interested  in  the  said  household  furniture, 
goods,  chattels,  and  effects,  in  trust  for  L.  M.  and  N.  O.,  and 
the  survivors  of  them,  his  or  her  executors,  administrators,  or 
assigns,  and  to  be  assigned,  transferred,  and  disposed  of  to 
them  accordingly.    (See  6  T.  R.  684 ;  and  ante,  66,  67). 

^^  This  is  the  last  will  and  testament  of  me,  John  Knowles,  of  Charge  of  debts 
Bold,  in  the  county  of  Lancaster,  yeoman,  made  and  published  ^j^^u^'^ 
this  4th  day  of  July,  in  the  year  of  our  Lord  1774,  in  manner 
and  form  following,  viz. — ^^  First,  I  will,  order,  and. direct,  that 
all  my  just  debts  which  I  shall  owe  at  the  time  of  my  death, 
funeral  expenses,  and  the  charges  of  the  probate  of  this  my 
will,  and  all  other  incidental  charges  and  expenses  attending 
the  same,  be  fully  satisfied,  discharged,  and  paid  by  my  execu- 
tors hereinafter  named,  out  of  my  personal  estate  and  effects 
not  otherwise  by  me  hereafter  given,  bequeathed,  or  disposed 
of.    And  I  hereby  give  and  bequeath  tp  my  loving  wife,  &c. 

''Also,  it  is  my  will  and  mind  that  my  said  wife  shall  have  Use  of  a  pew 
the  privilege  of  my  seat  in  the  body  or  lower  part  of  the  paro-  Siarch^for  life 
chial  chapel  of  F.  for  her  natural  life,  and  the  liberty  of  being  and  libertjr  to 
bulled  there  at  the  time  of  her  death. 

'*  And  I  also  order  and  direct  for  my  executors,  at  the  time  Direction  to  sell 
of  my  youngest  child  coming  of  age,  to  make  sale  ofmy  seat  in  •e»i"8-»«ry. 
the  gallery  of  the  parochial  chapel  of  F.  aforesaid,  and  the 
money  thereby  arising  to  be  applied  in  manner  aforesaid." 

p.  368, 1. 17  from  top,  at  "  elect,'*  add  reference — ^^  See  form 
of  election  founded  on  Ireland  v.  Churchman,  1  Russ.  &  M. 
250 ;  ante,  SS6, 357,  and  p.  85." 

p.  363, 1.  20  from  top,  add — '^  We  have  seen,  however,  that 
under  the  recent  enactment,  in  case  of  a  devise  to  an  heir,  he  is 
now  to  take  by  descent.    Ante,  Addenda  to  S78." 

p.  368,  n.  (q)i  add — "  And  see  Ireland  v.  Churchman,  1  Russ^ 
&  MHne,  S50.  If  a  testator  devise  all  his  estates  that  he  shall 
die  seised  of,  then  after-purchased  lands  may  so  far  pass  in 
equity,  that  the  heir  must  elect  to  take  under  the  will  in  toto  or 
not  at  all.    Id" 

p.  363,  n,  (x),  add—"  1  Clarke  &  Fin.  20,  S.  C;" 
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VOL.  I.  p.  3Gi,  n.  (z),  add — ''And  see  1  Saund.  280,  in  notes. 

Paht  I. 


f9 


Chap.  IV. 


p.  365,  1.  20  from  top,  at  "  re-published,"  add—"  And  an 
heir  of  copyhold  may  devise  before  admittance,  and,  although 
he  die  before  he  has  been  admitted,  the  property  will  thereby 
pass.  Right  dem.  Taylor  v.  Banks  and  others,  3  B.  &  AdoL 
664 ;  but>  semble,  conceded  by  Preston,  that  a  devisee  cannot 
devise  before  admittance ;  see  ante,  84,  Addenda  to  350." 

p.  365,  n.  {o),  add — "  But  note,  that  in  King  y.  Turner,  in 
Chancery,  22d  May,  1833,  the  Lord  Chancellor  overruled  the 
decision  of  the  Vice-Chancellor,  and  confirmed  the  doctrine  in 
Right  V.  Banks,  3  B.  &  Adol.  664 ;  viz.  that  an  heir  may  de- 
vise before  he  has  been  admitted." 

p.  365,  n.  (p),  add — '^  And  see,  as  to  legal  and  equitable 
mortgages,  ante,  333,  and  posl,  459  to  471.*' 

p.  366.  ^'Distinction  between  legal  and equiiabie  claims.  Per- 
sonalty, A  general  payment  must  be  applied  to  a  prior  legal 
and  not  to  a  subsequent  equitable  demand.  Goddard  v.  Hodges, 
1  Crom.  &  M.  33:' 

p.  369,  1.  14  from  top,  after  "  estate,"  add—"  But  it  has 
been  decided,  that  an  equity  of  redemption  in  fee  is  not  legal 
assets  in  respect  of  which  an  heir  of  a  mortgagor  can  be  sued 
at  law.    Plunkett  v.  Pearson,  2  Atk.  294." 

p.  374,  1.  21  of  n.  (r),  after  "  2  Dow.  &  Ry.  38,"  add— 
'*  What  is  not  a  disseisin  or  discontinuance,  see  Doe  v.  Pike, 
3  B.  &  Adol.  738 ;  and  as  io  forfeiture  by  too  large  an  aUena- 
tion  by  a  tenant  for  life,  ante,  287.''  And  6  lines  lower,  in 
same  note,  after  ^^  Descent  cast,"  add — '^  Now  altered^  amte, 
276,  &c." 

p.  372,  1.  13  from  bottom,  after  "  another  person,"  insert — 
"  But  it  seems  to  have  been  considered  that  by  this  statute,  29 
Car.  2,  c.  3,  an  outstanding  term  vested  in  a  trustee  upon  trust 
to  attend  the  inheritance  is  liable  to  be  seized  under  an  execu- 
tion against  the  cestui  que  trust,  the  owner  of  the  inheritance. 
Doe  dem.  Phillips  v.  Evans,  1  Crom.  &  Mee.  450." 

p.  375,  1.  11  from  top,  add — ''And  now  the  possession  of 
one  joint  tenant  or  tenant  in  common,  we  have  seen,  is  not  to 
be  considered  the  possession  of  the  other,    Ante^  278^  n/' 
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p.3759  n.  (y),  add — "But  see  Doe  v.  Bird,  11  East,  49.      vol. I. 
When  thirty-five  years'  receipt  of  rent  was  not  necessarily  an     nha^'iv 

adverse  holding,  see  Doe  v.  Pike,  3  B.  &  Adol.  788,  and  see  

observations  in  Doe  v.  Philips,  ibid.  761 ;  see  further,  po^i. 
Statute  of  Limitations,  and  now  see  3  &  4  W.  4,  c.  27.'* 

p.  376, 1.  3,  after  ''  to  do  so,"  dele  next  two  lines  and  add — 
"  But  cannot  proceed  in  case  of  a  forcible  detainer  unless  the 
party  in  possession  entered  either  forcibh/,  or  at  least  illegally. 
Rex  v.  Oakley,  4  B.  8c  Adolp.  307 ;  1  Nev.  &  Man.  58,  S.  C. ; 
see  post,  vol.  ii.  ch.  iv.  Course  of  Proceedings." 

p.  378, 1.  7  from  top,  add — "  But,  to  constitute  a  forcible  en- 
try, there  must  be  a  degree  of  actual  force  and  violence  calcu- 
lated to  terrify  or  alarm ;  5  C.  &  P.  1 ;  and  it  seems  doubtful 
in  the  case  of  forcible  detainer  whether  the  justices  have  power 
to  act,  unless  it  be  also  shewn  that  the  entry  was  illegal  or 
forcible,  and  so  charged  and  proved,  and  consequently  whether 
the  statutes  apply  to  the  case  of  a  tenant  holding  over  after  the 
expiration  of  bis  tenancy.  Rex  v.  Oakley,  1  Nev.  &  Man.  58 ; 
4  B.  &  Adol.  S.  C.  However  a  conviction  by  two  justices  on 
their  oum  view  of  a  forcible  or  unlawful  entry,  need  not  state 
the  evidence,  Rex  v.  Wilson,  3  Nev.  &  Man.  763.  A  feme 
covert  may  be  guilty  of  a  forcible  entry  into  her  own  hus- 
band's house.  Rex  v.  Smith  and  others.  Mood.  &  Rob.  Rep. 
155.'' 

p.  379, 1.  7  from  top,  at  "  real  action,"  add — **  Abolished  in 
general  after  the  31st  Dec.  a.d.  1833." 

p.  379,  1.  5  from  bottom,  after  "  land,"  add—"  And  for  a 
rectory,  or  after  induction,  but  not  otherwise ;  Doe  d.  Morgan 
V.  Bluck,  3  Campb.  447 ;  Adams,  3d  ed.  87 ;  for  before  indue* 
tion,  quare  impedit  is  the  only  proper  remedy.  Nor  can  a  per- 
son maintain  ejectment  for  glebe  land  after  sequestration ;  8  B. 
&  C.  ^5 ;  Adams,  3d  ed.  81." 

p.  380,  1.  1 1,  at  "  land,"  instead  of  next  two  lines,  read — 
'^  Nor  can  she  sustain  an  action  of  ejectment  for  her  just  third 
share  before  it  has  been  assigned ;  Doe  v.  Nutt,  2  Car.  &  P. 
4S0 ;  and  (subject  to  her  right  to  retain  possession  of  the  prin- 
cipal mansion  for  forty  days  after  her  husband's  death,  termed 
quarantine).    Jacob's  Die.  tit.  Quarantine." 
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VOL.  I.  p.  380, 1 21,  add—''  The  writ  of  rigiit  of  dower,  and  writ  of 

Cimp.  IV.     dower  unde  nil  hahet,  and  plaints  in  the  nature  cS  such  write, 

are  saved  out  of  the  act  repealing  real  -actions,  3  &  4  W.  4^  c 

S7,  6.  36;  but  the  41st  section  of  that  act  precludes  the  widow 

from  recovering  more  than  iUe  yeari  arrear>.'* 

p.  381,  1.  3  from  bottom,  add—''  And  the  Mutiny  Act,  3 
W*  4,  c*  5,  s.  S6,  sutyeots  a  commissioned  officer  to  the  for- 
feiture of  <£^,  if  he,  without  warrant  of  a  juslioe,  fordUy 
enter  in,  or  break  open  any  dweUing-house  or  out^houae,  under 
pretence  of  searching  for  deserters." 

p*  38S,  third  margin,  add  a  reference — "  See  action  -for  not 
repidring  bridges,  1  Saund.  3SS,  n.  (1)." 

p.  383,  1.  3  fm>m  top,  at  "repair,"  add— "Which  aotion 
should  in  general  be  against  the  occupier*  Cheetham  y.  Hamp- 
son,  4  T,  R.  319 ;  unless  the  landlord  has  covenanted  with  the 
occupier  to  repair  the  fences,  when  he  may  be  sued,  1  Hen*  Bl. 

p.  383,  1.  7  from  top,  after  "  revived,"  add—"  Though,  by 
the  recent  statute  for  the  limitation  of  actions  relating  to  real 
property,  3  &  4  Will.  4,  c.  S7,  s.  36,  that  writ  is  taken  away 
after  81st  Dec«  a.  d.  1834." 

p.  386,  n.  (0,  add—"  In  Equity,  5  Mad.  369;  1  Mad.  148; 
7  T.  R.  78»,«ndjMM/,  387,388,  note  (A)." 

p.  387,  n,  (A),  add—"  See  Chit.  Eq.  Dig.  Waste.  In  Marquis 
Lansdown  v.  Lanadown,  1  Jec.  &  W*  520,  it  seems  to  have 
been  considered' that  a  tenant  for  life  t^  i&und  to  keep  ti»  rq^ak 
the  h9U9e9  of  the  tenants,  and  that  a  bill  lies  against  his  repie- 
sentatives,  7  T.  R.  7&" 

p.  389,  n.  {w\  add — "  And  see  the  observations  of  Bayley, 
J.,  in  Wise  v.  Metcalfe,  10  B.  &  C.  314,  viz.  that  a  lessee  for 
terms  of  year s^  unless  he  be  under  an  express  covenant  to  re- 
build or  replace,  is  not  bound  to  do  so." 


p.  393, 1. 17  from  top,  for  "although  we  have  seen  that  in 
general  no  executor,  ftc."  read,  **  Although  we  have  seen  that  in 
general  before  the  late  act,  3  ^  4  ^.  4,  c,  40,  no  executor,  ^c." 
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p.  398, 1.  16  from  top,  after  '*  repairs,"  add—"  Nor  for  not  vol.  I. 
repairing  new  fences  put  up  by  the  last  incumbent,  nor  for  bad  ch«p.  iv. 
husbandry.  An  executor  was  not  Uable  for  bad  husbandry, 
Bird  v.  Rolfe,  MS,,  on  motion  for  new  trial  in  K.  B.,  Tuesday, 
16th  April,  1833,  CoUinson  for  plain tifi^  Blackbume  for  de- 
fendant, and  upon  amotion  by  the  latter  in  the  same  case ;  and 
semble,  executors  cannot  be  sued  for  not  keeping  up  or  renew- 
ing fences  of  new  inclosures.  The  case  has  been  since  re- 
ported as  to  the  non-liability  for  bad  husbandry ;  see  Bird  v. 
Rdfeand  Wife,  1  Nev.  &  Man.  Rep.  415." 

p.  393,  n.  (p),add— "  And  see  57  Geo.  3,  c.  99,  s.  14,  as  there 
observed  upon." 

p.  398, 1.  5  from  bottom,  at  "  proper,*'  add — "  And  an  action 
of  ejectment  would  not  lie.  Dyer,  116,  b. ;  Adams's  Eject. 
3rd  ed.  81.    Ejectment  will  not  then  lie,  id.'' 

p.  398, 1.  3  from  bottom,  dele  ^'  may  be  sued  in,"  and  add — 
'^  Cannot  be  proceeded  against  by  action  of  ejectment ;  Adams* 
Eject.  3rd  ed.  81 ;  but  must  be  either  sued  in  Equity  or  in 
the  Spiritual  Court,  or  in  an  action  of,  &cJ' 


p.  398,  n.  (z),  add  reference  to  "  Adams'  Eject.  3rd  ed. 
80." 

p.  401.  "Night Poaching. — To  supportan  indictment/or  night 
poaching  by  three  or  more  being  armed,  &c.,  it  is  not  sufficient 
to  prove  that  one  of  the  prisoners  was  in  the  place  laid  in  the 
indictment,  and  that  the  rest  of  the  party  were  in  another  wood 
which  was  separated  from  the  place  mentioned  by  a  turnpike 
road.    R.  v.  Dowsell,  6  Car.  &  P.  398." 

"  A  servant  of  Mr.  C.  attempted  to  apprehend  A.,  who  was 
out  at  night  poaching  in  a  wood,  and  he  was  killed  by  A. 
Mr.  C.  was  neither  the  owner  nor  the  occupier  of  the  wood, 
nor  the  lord  t>f  the  manor,  he  having  only  the  permission  of  the 
owner  to  preserve  game  there:  Held,  that  this  waa  tnan* 
slaughter  only  in  A.    R.  v.  Addis,  6  Car.  &  P.  388." 

p.  401,  to  first  margin  add  a  reference — *'  See  in  general 
Burn's  J.,  26  ed.  196,  post,  vol.  ii." 

p.  401,  1.  S2  from  top,  at  *'  obsolete,"  add  a  refeience--^ 
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VOL.  I.       «  When  proceedings  are  not  regular^  R.  v.  Oakley,  1  Nev.  & 

Chap^iv.      Man.  58;  5  Car.  &  P.  1 ;  4  B.  &  Adol.  S.  C;  or  are  so  when 

conviction  on  justice's  own  view,  Rex  v.  Wilson,  3  N.  &  M.  7SS, 

p.  40S,  L  22  from  top,  at  **  apprehend  him,"  add  a  note— 
**  Semble,  the  question  in  any  proceeding  under  this  clause  is, 
whether,  in  the  case  of  a  mere  stick  or  bludgeon,  the  prisoner 
took  it  out  with  the  intention  to  injure ;  for  otherwise,  if  he  took 
it  out  solely  as  a  walking  stick,  or  merely  for  a  purpose  for 
which  he  usually  lawfully  applied  it,  the  circumstance  of  his 
being  in  pursuit  of  game  at  night  provided  with  a  stick  or 
bludgeon,  is  not  being  armed  with  an  offensive  weapon,  so  as  to 
be  punishable.  See  per  Taunton,  J.,  and  prisoner  acquitted. 
R.  V.  Pahner,  2  Mood.  &  M.  70.'' 

p.  410.  Sacrilege,  %c, — A  dissenting  meeting-house  is  not 
within  the  statute  7  &  8  Geo.  4,  c.  9S,  s.  10,  which  makes  it  a 
capital  offence  to  **  break  and  enter  any  church  or  chapel  and 
steal  therein,"  &c.  R.  v.  Richardson  and  others,  6  Car.  &  P. 
S35. 

p.  411.  Burglary  and  House  Breaking. — A.  broke  into  a 
house  and  took  two  half  sovereigns  from  a  bureau,  which,  he 
being  disturbed,  threw  under  the  grate  in  the  same  room: 
held,  that  this  was  sufficient  to  constitute  the  felony  of  break- 
ing into  a  house  and  stealing  within  the  statute  7  &  8  Geo.  4, 
c.  S9,  s.  12.    R.  V.  Amier,  6  Car.  &  P.  344. 

p.  411.  Riotously  in  par t  demolishing,  %c. — It  is  a  riotous 
beginning  to  demolish  an  house  under  7  &  8  Geo.  4,  c.  30,  s. 
8,  if  parties  begin  to  throw  stones,  brickbats,  &c.  and  actually 
break  windows  and  partitions,  and  part  of  a  wall,  till  compelled 
to  desist  by  threats  of  the  police,  though  their  principal  object 
be  to  injure  a  lumper,  provided  it  was  also  their  object  to  de- 
molish the  house,  either  on  account  of  its  being  used  by  him  or 
his  men,  and  though  they  had  not  any  ill  will  against  the  owner 
of  the  house  personally.  R.  v.  Ball  and  others,  6  Car.  &  P. 
Rep.  329. 

p.  412,  I.  5  from  top,  insert — '^  As  to  the  mode  of  entry 
essential  to  constitute  burglary,  we  have  already  considered 
some  points,  ante,  171.  It  has  recently  been  decided,  that 
lifting  the  flap  of  a  cellar  usually  kept  down  by  its  own  weight, 
is  a  sufficient  breaking  for  the  puxpose  of  burglary.  R.  v. 
Russell,  1  Mood.  C,  C.  377." 
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p.  412.    Public  Nuisances. — In  an  indictment  agunst  a  gas      vol.  l 
company  for  a  nuisance  in  conveying  the  refuse  of  gas  into  a     ^^^^  ^y 

great  public  river,  whereby  the  fish  are  destroyed  and  the 

water  is  rendered  unfit  for  drink,  &c*  the  question  for  the  jury 
is,  whether  the  special  acts  of  the  particular  company  com- 
plained of  amount  to  a  nuisance*  The  circumstance  diat  by 
the  diminution  of  fish  a  considerable  number  of  fishermen  are 
thrown  out  of  employ,  is  not  of  itself  sufficient  ground  to  sus- 
tain such  an  indictment*  It  was  decided  that  the  directors  are 
answerable  for  an  act  done  by  their  superintendent  and  en- 
gineer under  a  general  authority  to  manage  the  works,  though 
they  are  personaUy  ignorant  of  the  particular  plan  adopted, 
and  though  such  plan  be  a  departure  from  the  originid  and 
understood  method  which  the  directors  had  no  reason  to  sup- 
pose was  discontinued.    R.  v.  Medley,  6  Car.  &  P.  292. 

p.  4IS.  If  there  be  a  public  footway  with  a  stile  across  it  of 
a  certain  height,  no  one  has  a  right  to  remove  the  stile  and  put 
up  a  gate  of  greater  height ;  and  the  fact  that  gates  had  been 
previously  placed  across  other  parts  of  the  way  will  be  no  de* 
fence.  And  if  there  be  an  obstruction  of  a  public  way  and  any 
person  receives  a  special  injury  from  it,  he  may  maintain  an 
action.    Bateman  v.  Burge,6  Car.  &  P.  391. 


(    9*    ) 
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CHAPTER  V. 

PftBCAVTiONARY  MEASURES  IN  AVTICIFATIOK  OF  AN  IMJU&T< 


VOL.  I. 
Part  II. 

^^?*  V'  p.  4364  lioe  15.  "As  €L  further  precaution,  and  to  preyent 
Precaotioos  on  error  in  consequence  of  any  mistatement  by  a  client  giving 
S  tort"  S^^^^  Uistructipns/'  add  as  follows—"  if  the  dient  be  precipitate  or 

too  sanguine,  then  it  would  be  further  advisable  in  th^  very 
first  bstance^  ^ven  in  pbtaioing  the  instructions  to  sue,  to  elca- 
mine  the  witnesses  to  the  transaction  apart  from  the  cUent,  so 
as  not  to  be  under  his  influence,  and  in  the  manner  suggested 
in  a  subsequent  chapter,  where  the  proceedings  preparatory  to 
the  trial  of  an  action  are  pointed  out.*' 

p. 436,  n.  (a),  add — "see  further,  postj  705,  706,  n.(;);  and 
Chapter  XI.  third  part." 

Precautions  in       p.  439,  line  6,  after  *^  account"  add — "  or,  to  use  the  ezpres- 
geoeral.  ^^^^  ^f  ^  learned  judge,  '  without  trying  to  obtain  the  obfeet 

in  the  way  in  which  men  acting  with  each  other  ought  first  to 

ask  their  rights.^ 


%  *» 


p.  439,  n.  (/),  add — "  Blanchard  v.  Cawthome,  per  Lord 
Chancellor  Brougham,  Lincoln's  Inn  Hall,  30th  August,  18SI, 
post,  last  volume,  tit.  "Costs/'  where  the  Chancellor  gave 
costs  against  a  party  merely  because  his  counsel  had  cast  im- 
putations on  the  character  of  the  solicitor  for  his  opponent.'' 

p.  439.  Bill  of  Discovery. — The  supposed  rule  that  the 
party  filing  a  biU  of  discovery  shall  pay  costs  in  all  cases  is 
too  general,*  he  ought  only  so  to  do  when  he  files  a  bill  in  the 
first  instance,  without  first  making  previous  applications  in  a 
civil  and  proper  manner  for  an  account,  and  not  when  he  is 
compelled  to  it  by  the  defendant's  refiisal,  Weymouth  v.  Boyer, 
1  Ves.  jun.  4^." 
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p.  441,  Kne  10  from  bottom.  Preeauiions  in  wrHing  leHers     p^^^J[* 
or  notices. — In  writing  letters  and  giving  notices  in  matters  of     chl^.  y. 
business,  it  is  always  expedient  to  qualify  or  introduce  such  Precautions  in 
a  true  recital  or  statement  of  facts  and  proper  expressions  fa-  anting  letters 

4  AQCi  notices* 

vourable  to  the  wnter,  that  if  it  should  be  f^fterwards  produced 
in  evidence  by  his  opponent,  the  same,  without  any  semblance 
of  cunning,  will  afford  qualifying  and  favourable  evidence  for 
the  writer,  and  so  that  the  party  to  which  it  is  addressed  can- 
not produce  it  in  evidence  against  the  writer,  without  at  the 
same  time  allowing  the  whole  to  be  read  that  is  favourable  to 
him.  So  as  well  in  letters  as  verbal  communications  with 
a  view  to  any  amicable  adjustment,  it  is  advisable,  either  ex- 
pressly and  formally,  to  qualify  the  statement  by  adding,  **  that 
it  is  made  and  to  be  received  without  prejudice^"  or  that  it  is 
made  not  as  an  admission  of  any  right  of  the  opponent,  or  of 
any  liability,  but  that,  on  the  contrary,  each  ar^  disputed,  and 
that  the  offer  or  proposition  is  made  merely  to  prevent  litiga- 
tion, or,  according  to  the  legal  texm,  *^  to  purchase  peace,^^ 
In  either  of  these  cases  the  communication  cannot  be  used 
against  the  party. 


p.  445,  n.  (y),  add—*'  page  772,  757,  758." 


p.  457,  n.  (/),  for  '•  Pisson"  read  ''  Pipon,"  and  at  end  of 
note  add—"  ante^  882;  and  post,  757,  578," 

p. 460,  line  9  from  bottom,  after  "  owner,"  add — "Although  Pfeeaottons 
it  has  been  decided,  that  if  possession  be  taken  before  the  de-  contracts, 
livery  of  a  writ  of  execution  to  the  sheriff,  or  before  an  act  of 
bankruptcy,  although  not  at  the  time  of  the  execution  of  the 
deed,  this  will  suffice,  15  East's  Rep.  21." 

p.  460,  n.  (/),  add — "  as  to  ships,  see  ante,  91." 

p.  460,  n.  (A),  add — "  Clark  v.  Crownshaw,  3  Barn.  &  Adol. 
804." 

p.  465,  line  6  from  top,  after  "  apparent,"  add — **  and  a  pur^  Purchaser. 
chaser  should  therefore  expressly  stipulate,  that  his  taking 
possession  shall  not  preclude  him  tfc^m  objecting  to  the  title, 
Sug.  Vend.  &  Purch.  8th  ed.  10,  283." 

p.  465,  line  9  from  top,  add — ^^  Nor  should  a  purchaser  em< 
ploy  the  attorney  for  the  vendor  in  looking  into  the  title  or 


in 
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VOL.  I.      preparing  conveyance}  see  post,  third  part ;   6  Ves.  6S1,  in 
ChiipTv.'      note;  Bowles  v.  Stewart,  1  Sch.  &  Lef.  227;  and  iUustratioiis 

Sug.  Vend.  &  Purch.  8th  ed.  7,  8,  9;  3  Swanst.SOl ;  see  third 

part,  post,  vol.ii.  17, 18.'* 

p.  467,  line  31  from  top,  after  "  paid,''  add — **  in  case  the 
transaction  should  not  be  completed  in  consequence  of  any 
defect  of  title  or  inadequacy  of  the  security  in  point  of  rahie." 

Mortgagee  and       p.  467,  line  8  from  bottom,  after  **  stipulation,"  add — '*  And 
Mortgagor.        ^  ^^^  intended^  mortgagee's  solicitor  had  improperly  insisted 

on  introducing  an  absolute  appointment  of  a  receiver,  he  must 
pay  all  the  costs  of  ascertaining  the  value  of  the  estate  and 
the  title.  See  the  case  of  Robson  v.  St.  Leger,  reported  only 
in  third  part,  vol.  ii.  post,  113,  in  notes." 

p.  471,  line  3  from  top.  Mortgctge  deeds,  covenants  in. — 
On  behalf  of  a  mortgagor  it  should  be  covenanted  by  tie 
mortgagee,  that  upon  payment  of  the  principal  and  interest  the 
mortgagee  will  reconvey  and  deliver  up  all  the  title  deeds,  and 
that  the  reconveyance  shall  be  prepared  by  and  at  the  expense 
of  the  mortgagor,  so  as  to  avoid  the  payment  of  large  fees  to 
the  solicitor  of  the  mortgagee ;  or  at  least  it  should  be  pro- 
vided that  the  expense  shall  not  exceed  a  named  sum.  See 
where  from  want  of  such  a  covenant  the  representatives  of  the 
mortgagor  were  obliged  to  pay  an  unreasonable  sum,  which  it 
was  decided  they  could  not  recover  back.  It  would  be  ad- 
visable also  to  obtain,  if  possible,  from  the  mortgagee,  an  ex- 
press covenant  that  in  case  he  takes  possession  he  will  not  com- 
mit or  permit  waste  or  injury  to  the  land,  buildings,  trees,  or 
tellers ;  but,  on  the  contrary,  will  take  due  and  reasonable  care 
of  the  estate,  and  allow  the  mortgagor  during  the  mortgage  to 
make  all  reasonable  improvements  that  he  may  think  proper, 
and  to  enter  for  that  purpose,  and  for  cropping,  &c. 

p.  47@,  n.  (/),  after  **post,  480,  (k.)  Leases,  Covenants  in 
suggested,"  insert — *'  And  as' to  express  covenants  being  varied 
in  the  amount  of  quantity  by  proof  of  local  customs,  see  Smith 
V.  Wilson,  3  Bar.  &  Adol.  iS8,  where  it  was  held  admissible  to 
shew  that  1000  rabbits  in  a  lease  means  1200." 

p.  473, 1.  9  from  top,  after  *'  separate,*^  add — '^  If  the  tenancy 
sjiould  relate  to  land,  there  should  be  an  express  covenant  or 
agreement  that  all  crops  and  produce,  and  straw,  chafl^  calder, 
turnips,  manure,  compost,  ashes,  sea-weed,  hay,  grass,  and 
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grasses  natural  or  artificial,  tares  and  vetches,  moss  and  veget-  ^OL.  I. 
ables,  shall  be  used,  spent,  and  consumed  upon  the  land,  and  Chap.  V. 
not  taken  therefrom ;  and  prescribing  the  exact  manner  of  con- 
suming and  spending  the  same,  and  where  the  produce,  when 
consumed  and  converted  into  manure,  shall  be  spread  or 
placed.  By  this  means,  much  of  the  waste  and  deterioration 
to  the  demised  property  usually  incident  to  a  seizure  and  sale 
under  an  execution  against  a  tenant,  will  be  avoided  under  the 
statute  56  Geo.  3,  c.  50,  as  to  executions,  extended  by  the 
7  &  8  Geo.  4,  c.  17,  to  distresses  for  tithes,  taxes  and  rates ; 
and  as  these  acts  do  not  aifect  the  executions  of  the  Crown,  R. 
V.  Osborne,  6  Price,  94,  it  might  be  prudent  also  to  provide 
that,  in  case  of  any  act  or  omission  which  might  terminate  in 
an  extent  or  process  at  the  suit  of  the  Crown,  the  lease,  agree- 
ment, and  tenancy  shall  instantly  cease  and  determine,  and  the 
crops  become  the  property  of  the  landlord,  in  which  case  per- 
haps he  might  insist,  with  effect,  that  the  process  of  the  Crown 
has  no  operation  against  such  property.  R.  v.  Ellis,  1  Price 
R.  23." 

p.  475,  n.  {q),  add  after  reference  to  ''  Barlow  v.  Rhodes," 
"  3  Tyrw.  Rep.  280." 

p.  476,  1.  18  from  top,  after  "  premiums,*'  insert — "  and 
(especially  as  farming  produce,  stock,  and  implements,  are 
exempt  from  the  stamp  duties  on  insurances,)  3  &  4  W.  4,  c. 
23,  the  tenant  should  be  required  to  insure  the  same,  and  pro- 
duce receipts,  so  as  to  secure  as  well  himself  as  provide  a  fund 
for  the  landlord,  and  that  the  latter  shall  be  entitled  to  the 
benefit  of  such  insurance  as  a  collateral  security  for  rent." 

p.  477, 1.  18  from  top,  after  "  in  lieu,"  add — "  and  such  co- 
venants should  be  framed  as  extensively  as  the  terms  of  stat.  56 
Geo.  3,  c.  50,  which  was  intended  to  prevent  an  execution  against 
the  goods  of  the  tenant  from  materially  deteriorating  the  land, 
and  the  same  precaution  would  preclude  the  like  injury  from  a 
distress  for  tithes,  taxes,  or  rates,  7  &  8  Geo.  4,  c*  17,  and  see 
ante,  473," 

p.  477, 1.  12  from  bottom,  after  "  damage,"  add — "  It  would 
be  useful,  however,  to  provide  that,  in  case  of  any  breach  of 
covenant,  and  certain  other  events,  as  in  case  any  judgment 
should  be  signed  against  the  tenant,  a  year's  rent  then  growing 
due  shall  immediately  become  due  in  advance^  and  may  in- 
stantly be  recovered  by  action  of  distress.    By  which  means, 
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in  case  of  an  execution,  the  leasee  might  be  enabled  to  teeoret 
from  the  sheriff  a  full  year's  rent," 

p.  478,  add—"  A  tenant  of  a  furnished  house  for  a  year  is 
not  liable  for  destruction  by  fire,  occasioned  by  the  want  of 
care  of  his  servant,  who  set  fire  to  furze  or  straw  put  up  the 
chimney;  and,  therefore,  it  would  be  expedient  on  the  pait  of 
a  landlord  to  require  an  express  covenant,  so  as  to  secure  hia- 
self  against  such  loss,''  M'Keniie  v.  M'Leod,  10  Bing.  385.^ 

p.  478,  1.  16  from  top,  after  "  consequence/*  add—**  In 
leases  of  lead-mines  or  other  mines,  a  reservation  of  a  jwrw 
niary  rent  does  not  subject  the  landlord  to  any  assessment  to 
the  poor  rate ;  whereas,  if  the  render  he  in  hi  and  cope,  being 
part  of  the  produce  of  the  mine  in  a  state  of  preparation  for 
sale,  the  landlord  is  considered  pro  ianio  in  the  situation  of  an 
occupier,  and  may  be,  and  usually  is,  rated  to  two^thirds  of  the 
annual  amount.  See  Burn's  J.,  tit.  Poor,  26  ed.  It  is  there- 
fore obviously  advisable  to  stipulate  for  a  money  rent  in  pro* 
portion  to  the  working  of  the  mine." 


Intereit  on 
debts. 


p.  493,  1.  3,  after  ^'  sales,"  add—"  Excepting  in  the  case  of 
a  sequestration  upon  perishable  commodities,  where  the  Court 
of  Chancery  has  ordered  a  sale.  Madd.  Ch.  Pr.  ,  and  SGt- 
chell  V.  Draper,  9  Yes.  908,  pott. 

p.  498, 1.  2  from  top,  insert — **  Interest.  The  recent  sta- 
tute  3  &  4  Will.  4,  o.  4S,  enacts,  that  upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  allow  interest  to  a  creditor,  at  a  rate  not 
exceeding  the  current  rate  of  interest,  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be 
payable,  by  virtue  of  some  written  instrument,  at  a  certain  time, 
or  if  payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  payment  (a), 


Wiilten  de* 
inand  of  pay- 
ment of  a  debt 
and  of  interest 
from  time  of 
demand,  under 
3  &  4  W.  4, 
c.  4),  t.  98. 


(a)  The  following  may  be  the/arm  ofdtmand  of  interest : — 

Sir, — I  do  hereby  demand  and  require  you  to  pay  to  me,  on  your  reeelpt  hereof, 
the  sum  of  £— -,  which  you  owe  to  roe ;  and  1  do  further*  aooording  to  the  aiatateS 
&  4  W.  4,  c  4t,  8. 98,  gfve  you  notice,  that  without  prdudice  to  ray  right  to  fecorcr 
antecedent  interest,  1  shall  claim  interest  at  the  rate  of  Jt3  per  cent,  upon  and  for  the 
said  debt,  from  the  date  of  this  demand  until  the  term  and  time  of  payment  of  the  wuA 
debt ;  and  I  do  hereby  also  ileroand  and  require  of  you  to  pay  such  interest  as  afore- 
said.   Dated,  &c.  Yow's,  &c 

To  Mr. 
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provided  that  interest  shall  be  payable  in  all  cases  in  which  it      «  ^^\t 

•  11*1  IrAIlT  1L« 

IS  now  payable  by  law.  Chap.  v. 

"  Sect.  29  enactSi  that  the  jury,  on  the  trial  of  any  issue,  or  ' 

on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give 
damages  in  the  nature  of  interest,  over  and  above  the  value  of 
the  goods  at  the  time  of  the  conversion  or  seizure,  in  all  actions 
of  trover  or  trespass  de  bonis  asportatis,  and  over  and  above 
the  money  recoverable  in  all  actions  on  policies  of  ctssurance 
made  after  the  passing  of  this  Act. 

'' Sect.  30  enacts,  that  interest  shall  be  allowed  on  all  writs  of 
error  for  the  time  that  execution  has  been  delayed." 

p.  503,  n.  (c),  for  "  230,"  read  "  280." 

p.  503,  n.  (rf),  for  *'  231,"  read  "  281." 

p.  505, 1. 3  from  top,  insert — ''  Notices  of  Abandonment  may  Notices  in  other 
be  classed  under  this  head.     In  cases  of  constructive  but  not  ^bwidonin^of  a 
actual  total  loss  of  a  ship  or  goods  that  have  been  insured  by  a  ship,  goods,  &c. 
policy  of  insurance,  the  insured  is  entitled,  if  he  please,  to  call 
upon  the  insurer  as  for  a  total  loss  ;  but  then  he  must  abandon, 
that  is,  he  must  renounce  and  yield  up  to  the  insurer,  all  his 
right  and  claim  to  what  may  be  saved,  and  leave  him  to  make 
the  most  of  it  for  his  own  benefit,  and  the  insured  must,  within 
a  reasonable  time  after  knowledge  of  the  supposed  loss,  give 
due  notice  of  his  resolution  so  to  abandon.     As  to  abandon- 
ment and  notice  thereof,  see  3  Chit.  Commercial  Law,  511  to 
528 ;  and  see  several  forms  of  notice  of  abandonment,  id,  vol,  iv. 
331." 

p.  506,  1.  3  from  top,  after  "  such  as,"  add — "  A  letter  ex-  precautions  by 
plaining  the  circumstances  under  which  a  supposed  injury  has  defendants. 
been  committed,  and  apologizing  so  as  to  render  a  subsequent 
action  unnecessary,  and  prejudicing  a  jury  in  the  defendant's 
favour,  is  in  general  advisable.  In  a  late  case  a  judicious  letter 
was  written  by  a  party  before  action,  and  the  same  afterwards  had 
considerable  effect  upon  the  judge  and  jury  in  favour  of  the  de- 
fendant. After  stating  the  circumstances  under  which  the  de- 
fendant had  by  mistake  acted,  and  that  he  had  sent  a  person  to 
apologize  and  offer  compensation,  it  concluded  thus : — '  I  can 
only  repeat,  that  I  am  exceedingly  sorry  for  any  trouble  or  in- 
convenience the  error  may  have  put  you  to;  we  are  none  of  us 
infalUble,  and  as  there  was  nothing  personal  in  it  on  my  part,  I 
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Tender. 


trust  you  will  see  the  propriety  of  not  making  it  so  on 
yours^  as  I  took  the  earliest  opportunity  I  could  of  rectifying 
it.     I  am.  Sir,  your's  obediently,  &c.' " 

p.  506, 1.  1 1  from  top,  add — *'  In  Equity  also,  a  tender  pre- 
tIous  to  suit  will  affect  the  right  to  costs,  but  then  the  tender 
must  be  very  express  and  formal,  or  costs  will  be  decreed 
against  the  defendant.  Gammon  v.  Stone,  1  Yes.  339;  Chit. 
Eq.  Dig.  tit.  Practice,  911." 

p.  507,  n.  (6),  read—"  Polglese  v.  Oliver,  2  Tyrw.  R.  89." 

p.  508.  "  Tender. — A  tender,  to  be  good,  must  be  uncon- 
ditional, so  that  if  the  plaintiff  take  the  money  and  there  be 
more  due,  he  may  still  bring  an  action  for  the  residue.  There- 
fore where  a  plaintiff  offered  to  take  a  sum  tendered  in  part  of 
his  demand,  and  the  defendant  would  only  allow  him  to  take 
it  ^  as  a  settlements^  Held,  not  a  good  tender.  Mitchell  v. 
King,  6  Car.  &  P.  237." 


Prectutioiw  by        p.  51 L     "  See  further  as  to  the  law  respecting  Executors 
executors,  &c.     ^^  Administrators,  4th  part,  vol.  ii.  4S8  to  507." 

p.  512,  n.  («).  "  What  interference  does  not  make  a  person  an 
Executor  de  son  tort,  see  illustrations,  Freyhaws  v.  Cramer,  1 
Knapp'sR.  107,  111,  &c." 

p.  512,  1.  10  from  bottom,  add — "  ITie  necessary  apparel 
of  the  widow  of  the  deceased  becomes  absolutely  hers  upon 
his  death,  and  is  not  liable  even  to  the  claims  of  creditors. 
Noy*s  Max,  c.  49 ;  2  Bla.  C.  436.  But  as  to  jewels  and  other 
paraphernalia,  if  there  should  be  any  ground  to  apprehend  any 
deficiency  of  assets  to  pay  debts,  the  executor  or  administrator 
ought  in  prudence  to  retain  them  till  the  end  of  a  year  after 
the  death.     1  P.  Wms.  730 ;  2  Bla.  C.  436/' 


Funeral  ex- 
penses. 


p.  513,  6  lines  from  bottom — '*  As  to  an  attorney's  lien  on  a 
will  or  probate,  see  In  Goods  of  Wood,  deceased,  j9o«/,  part  4, 
vol.  ii.  505,  note  {my* 

p.  514.  '^  An  executor  who  gives  no  orders  for  the  funeral 
of  his  testator  is  liable  only  to  the  extent  of  the  expenses 
of  a  funeral  suitable  to  the  rank  and  circumstances  of  the 
testator.     And  it  seems  that  he  is  not  liable  at  all  when  the 
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funeral  is  ordered  by  another   person,  to  whom  the  under-       vol.  I. 
taker  gives  credit.     A  testator's  widow  ordered  an  extravagant      pu"^  v ' 

funeral  without  the  knowledge  of  the  executor,  who,  however, '- — - — 

was  present  at  the  funeral  and  did  not  object  to  it  as  extrava* 
gant.  The  undertaker,  in  his  bill,  charged  the  widow,  but 
subsequently  applied  for  payment  to  the  executor,  who  pro* 
mised  to  pay.  An  action  was  brought  against  the  executor,  as 
on  his  own  private  liability,  and  on  which  he  suffered  judgment 
by  default : — Held,  that  the  defendant  having  so  done,  was 
liable  to  the  whole  amount  of  the  reasonable  charges  for  the 
funeral  as  ordered  by  the  widow.  Brice  v.  Wilson,  3  Nev.  & 
Man.  512." 

p.  514,  n.  (a),  add—"  And  see  R,  v.  Wade,  5  Price  R.  621, 
as  to  c£70  for  funeral  expenses.'' 

p.  516, 1. 22  from  top,  insert — "  Formerly,  when  an  executor, 
to  whom  no  remuneration  for  his  trouble  was  given  by  the  will, 
was  entitled  to  the  undisposed-of  residue  in  preference  to  the 
next  of  kin,  many  persons  who  were  named  executors  readily 
acted  as  such  under  the  expectation  of  obtaining  such  residue 
for  their  own  benefit.  But  now,  if  there  be  next  of  kin,  they 
are  to  have  the  residue,  so  that  a  person  by  acting  as  an  ex- 
ecutor can  derive  no  benefit  unless  in  the  rare  instance  of  there 
being  no  next  of  kin.  1  W.  4,  c.  40.  See  the  act  stated,  note, 
page  109." 

p.  517.  Refer  to  "  22  &  23  Car.  2,  c.  10,  s.  2,  for  form  of 
condition  of  an  administration  bond." 

p.  517,  n.  (/),  add—'*  See  3  Tyrw.  R.  395,  396 ;  but  see  3 
Atk.  252.'' 

p.  517.  "  When  too  late  to  require  an  inventory,  see  4  Haggi 
241;  Bowles  d.  Harvey  and  Higgins  v.  Higgins,  id,  242." 

p.  517, 1.  10,  add—"  Since  the  3  &  4  Will.  4,  c.  42,  the  in- 
ventory should  even  include  certain  rights  of  action  for  torts 
committed  to  the  personal  or  real  estate  of  the  deceased.  See 
postf  104,  the  statute  stated." 

p.  521, 1.  15  from  top,  after  "devastavit,"  add — "  But  adver- 
tisements for  claimants,  although  proper  precautions  do  not 
bind  or  absolutely  conclude  the  claim  of  a  bona  fide  creditor^ 
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VOL.  I.      especially  if  the  assets  are  equitable^  or  the  creditor  has  been 

Fart  Xl 

Chap.  V.  out  of  the  kingdom  ever  since  the  cause  of  action  accrued  ; 
Greig  v.  Somerville,  1  Russ.  &  M.  343;  Lashley  v.  Hogg,  11 
Ves.  602 ;  and  Angell  v.  Hadden,  1  Madd.  529.  See  also  1 
Sim.  &  Stu.  242  ;  and  what  Lord  Eldon  said  in  3  Russ.  136, 
and  19  Ves.  339.  The  same  rule  also  applies  to  legatees- 
AnonymouSj  9  Price,  Rep.  210,  post^  554." 

p.  523|  at  the  end  of  6th  line,  add — "  and  in  the  form  the 
substance  of  which  is  prescribed  by  the  act  55  6.  3,  c.  184,  s* 
38.     But  the  probate  duty  is  only  to  be  paid  upon  the  personal 
estate  within  the  United  Kingdom^  at  the  time  of  the  death,  and 
not  in  respect  of  property  in  America,  or  out  of  the  jurisdiction 
of  the  Ecclesiastical  Courts  of  this  kingdom.    See  The  Attor- 
ney General  v.  Hope,  in  House  of  Lords,  12th  August,   18^, 
which  was  as  follows :  this  was  an  appeal  from  an  unanimous 
judgment  of  the  Court  of  Excliequer,  on  an  information  filed 
by  the  Attorney-General  for  the  purpose  of  enforcing  payment 
of  probate  duty,  the  question  being  whether  the  personal  es- 
tate belonging  to  a  party  domiciled  in  England,  and  which  at 
the  death  of  the  testator  and  the  time  of  obtaining  probate  was 
situated  in  America,  was  Uahle  to  probate  duty  f    The  Court 
of  Exchequer  allowed  the  general  demurrer  of  the  respondents 
to  the  information.    The  executors,  on  proving  the  will,  paid 
probate  duty  on  the  sum  of  50,000/.  which  it  was  admitted  was 
sufficient  to  cover  all  the  testator's  personal  estate  which  was  in 
this  country  at  the  time  of  his  death,  or  which  came  here  prior 
to  the  time  of  obtaining  probate  duty.  It  appeared  that  the  tes- 
tator, whose  name  was  Marshall,  an  American  merchant,  and  re- 
sided at  Ardwick,  near  Manchester,  at  the  time  of  his  death  was 
possessed  of  large  personal  estates  and  effects  amounting  to 
300^000/.,  consisting  partly  of  money  in  the  public  funds  of  the 
United  States,  partly  of  book  debts,  and  other  simple  contract 
debts.    The  testator  died  in   May,   1824,  having  previously 
made  his  will,  appointing  the  respondents  his  executors.    They 
paid  the  probate  duty  of  675/,,  which  was  upon  the  amount  of 
the  testator's  property  in  England.    In  the  course  of  the  argu- 
ment it  was  alleged  that  by  the  statute  of  55  G.  &  c.  184^ 
imposing  the  probate  duty,  probate  duty  was  declared  to  be 
payable  '  according  to  the  value  of  the  estate  and  effects  for 
or  in  respect  of  which  probate  was  granted ;'  that  all  the  pro- 
perty  then  within  the  jurisdiction  of  the  Ecclesiastical  Court 
had  been  duly  charged  with  such  duty,  and  that  no  probate  was 
required  or  could  be  granted  for  or  in  respect  of  the  estate  and 
effects  of  the  testator  which  were  not  at  the  period  within  the 
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jurisdiction  of  the  Ecclesiastical  Court  of  this  country.    Upon     J^^^iJ' 
these  grounds^  therefore,  the  demurrer  to  the  information  was     chap.  v! 
filed,  and  when  the  case  was  argued  in  the  Court  of  Chancery, 
it  was  allowed. 

''The  Lord  Chancellor  went  into  the  probable  origin  of  grant* 
ing  probate  in  Popish  times,  with  the  duties  which  attached 
thereto,  and  concluded  with  recommending  their  Lordships  to 
affirm  the  judgment.    Judgment  affirmed  accordingly. 

"  House  of  Lords,  12th  Aug.  1834.  And  see  Attorney- 
General  ▼.  EKmond,  1  Cromp.  &  Jer.  356 ;  post,  103." 

p.  528, 1.  8  from  top,  add — ''  and  in  the  form,  the  substance 
of  which  is  prescribed  by  the  act.*' 

p.  526, 1.  6.  ^*  See  forms  of  probate  and  letters  of  administra- 
tion, po4t,  4tb  part,  vol.  ii.  501,  in  nbte.'* 

p.  526,  n.  (6).  *'  But  it  has  been  since  held  that  the  probate 
stamp  is  not  evidence  of  assets  having  been  received  to  that 
amount,  but  only  to  the  #ifia/fe«/ amount  which  the  stamp  would 
cover.  Curtis  v.  Hunt,  1  Car.  &  P.  180 ;  2  Stark.  Evid.  322, 
note  (iff).*' 

p.  526, 1.  15,  add — **  The  probate  duty,  however,  is  not  pay- 
able in  respect  of  property  in  a  foreign  country  belonging  to  a 
testator  dying  in  that  country,  although  the  property  be 
brought  into  and  administered  in  this  country  by  the  executor ; 
Attorney-General  v.  Dimond,  1  Cro.  &  Jervis,  356.  And  see 
Attorney-General  v.  Hope,  ante,  102.'' 

p.  527.  ''As  to  the  practice  of  granting  admmistration 
to  a  creditor,  see  3  Hagg,  194,  note  (a.)" 

p.  527, 1.  6  from  top,  for  *'  alleges  that  fact,'*  read  **  swears 
to  the  facts." 

p.  527, 1. 7  from  top,  at  '*  surrogate,*'  add  a  note—"  As  this 
swearing  is  not  in  a  suitf  and  the  statute  does  not  enact  that 
such  false  swearing  shall  be  perjury,  the  party  cannot  be  in- 
dicted for  perjury,  but  may  be  for  false  swearing  ;  or  if  two 
concur,  then  for  conspiring  to  obtain  letters  of  administration^ 
which  is  a  punishable  misdemeanor;  seel  Leach,  Crown  Cases^ 
327 ;  semble,  that  such  false  swearing  should  by  enactment  be 
decUxed  perjury.'* 
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VOL.  I.  p.  627,  last  line,  after  "  sworn  to,"  add — "  but  who  are  not 
Chap,  v!     obliged  to  justify  or  shew  their  sufficiency;  2  Phil.  R. 280 j 
^— -   post,  4th  part,  vol.  ii,  502,  3." 

.  p.  529,  last  line,  after,  "  marriage,"  insert,  "  until  the  recent 
enactment  in  3  &  4  W.  4,  c.  42,  died  with  the  person  of  the 
deceased." 

p.  630,  1.  3  from  top,  add—"  The  recent  statute  for  the 
amendment  of  the  law,  3  &  4  W.  4,  c.  42,  materially  alters  the 
law  in  this  respect,  and  enables  executors  and  administrators  to 
recover  for  any  injuries  to  the  real  estate  of  the  deceased  com- 
mitted within  six  months  before  the  death.  And  actions  against 
executors  and  administrators  may  be  supported  for  any  wrong 
committed  by  the  deceased  to  the  real  or  personal  property  of 
another,  within  six  months  of  the  death  of  the  deceased ;  see 
post,  770.  The  3  &  4  W.  4,  c.  42,  s.  2,  recites,  "  Whereas 
there  is  no  remedy  provided  by  law  for  injuries  to  the  real  es- 
tate of  any  person  deceased,  committed  in  his  life-time,  nor  for 
certain  wrongs  done  by  a  person  deceased  in  hb  life-time  to 
another,  in  respect  of  his  property  real  or  personal,  for  remedy 
thereof,  be  it  enacted,  That  an  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained  by  the 
executors  or  administrators  of  any  person  deceased,  forany  in- 
jury to  the  real  estate  of  such  person  committed  in  his  life-time, 
for  which  an  action  might  have  been  maintained  by  such  person, 
so  as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  the  death  of  such  deceased  person,  and  provided 
such  action  shall  be  brought  within  one  year  after  the  death  of 
such  person ;  and  the  damages,  when  recovered,  shall  be  part 
of  the  personal  estate  of  such  person ;  and  further,  that  an  ac- 
tion of  trespass,  or  trespass  on  the  case,  as  the  case  may  bci 
may  be  maintained  against  the  executors  or  administraiors  of 
any  persons  deceased,  for  any  wrong  committed  by  him  in  his 
life-time,  to  another,  in  respect  of  his  property,  real  or  personali 
so  as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  such  person^s  death,  and  so  as  such  action  shall 
be  brought  within  six  calendar  months  after  such  executors 
or  administrators  shall  have  taken  upon  themselves  the  admi- 
nistration of  the  estate  and  effects  of  such  person ;  and  the 
damages  to  be  recovered  in  such  action  shall  be  payable  in 
like  order  of  administration  as  the  simple  contract  debts  of  such 
person." 

p.  630, 1.  4  from  top,  for  paragraph  beginning,  '^  at  law/'  and 
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ending,  "  out  of  the  estate,"  read,  **  At  law,  executors  or  ad-      p^^'h 

ministrators^  when  plaintiffs,  were  not  personally  liable  to  costs      chap.  v.' 

when  they  sued  only  on  contracts  alleged  to  have  been  made 

with   their  testator,  although  they  were  nonsuited,  or  had  a 

verdict  against  them;  Baker  v.  Tyrwhit,  4  Camp.  S7.    But 

now  a  person  interested  in  the  result  is  a  competent  witness, 

3  &  4  W.  4,  c.  32,  s.  26,  27 ;  but  it  was  otherwise  if  a  count 

were  introduced  upon  a  supposed  contract  with  himself,  though 

in  his  representative  character ;  Jobson  v.  Forster,  1  Bar.  & 

Adol.  6 ;  Slater  v.  Lawson,  1  Bar.  &  Adol.  893 ;  and  though 

no  personal  liability  for  costs  formerly  affected  the  executor, 

yet  the  estate  was  liable,  and  therefore  a  residuary  legatee  was 

not  a  competent  witness,  although  he  had  released  his  claim 

for  the  amount  of  the  debt  sued  for  by  an  executor ;  see  cases 

supra.    In  equity,  an  executor,  whether  plaintiff  or  defendant, 

who  incurred  costs  in  performance  of  his  duty,  was  allowed 

them  out  of  the  estate;  2  Williams,  1252,  1253  ;  post,  531. 

*'  The  recent  act  3  &  4  W.  4,  c.  42,  s.  31,  subjects  executors 
and  administrators  personally  to  costs,  when  nonsuited,  or 
having  a  verdict  against  them,  like  other  plaintiffs,  unless  the 
court  or  judge  order  otherwise  ;  3  &  4  W.  4,  c.  42,  s.  31 1 
enacts,  that  in  every  action  brought  by  an  executor  or  adminis** 
trator,  in  right  of  the  testator  or  intestate,  such  executor  or 
administrator  shall,  unless  the  court  in  which  such  action  is 
brought,  or  a  judge  of  any  of  the  said  superior  courts  shall 
otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in  case 
of  being  nonsuited,  or  a  verdict  passing  against  the  plaintiff, 
and  in  all  other  cases  in  which  he  would  be  liable  if  such  plain- 
tiff  were  suing  in  his  own  right  upon  a  cause  of  action  accruing 
to  himself;  and  the  defendant  shall  have  judgment  for  such 
costs,  and  they  shall  be  recovered  in  like  manner.'^ 

p.  530,  L  3,  from  bottom,  after,  "  barred,''  add-r-'^  So  an  ex- 
ecutor is  not  bound  to  take  advantage  of  the  statute  against 
frauds ;  Buckmaster  v.  Harrop,  7  Yes.  341 ;  13  Yes.  472;  1 
Madd.  Ch.  Pr.  368,  n.  (A)." 

p.  530,  n.  (o),  add—"  Norton  v.  Frecker,  1  Atk.  526." 

p.  531, 1.  2  from  top,  add — "  An  executor  or  administrator  Executonliable 
may  be  sued  for  any  debt  immediately  after  he  is  legally  in-  J°_^  S*^f"°' 
vested  with  his  representative  character,  or  has  done  any  act  debt, 
sufficient  to  subject  himself  to  be  sued  as  an  executor,  &c.,  de 
son  tort,  and  he  is  not,  as  in  the  case  of  legacies,  allowed  a  year 
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VOL.  I.  iQ  ascertain  whether  the  claim  of  the  creditor  be  well-founded. 
Chap.  V.  or  whether  there  be  debts  of  a  higher  nature  and  assets  insuffi- 
cient  to  pay  all ;  Nicholls  v.  Judson,  2  Atkyns,  R.  379 ;  and, 
therefore,  if  hastily  pressed  by  one  or  more  creditors,  in  case  of 
any  reasonable  doubt,  he  must  either  act  with  the  concurrenoe 
of  legatees  and  next  of  kin,  or  file  a  bill,  or  get  a  friendly  cre- 
ditor to  file  a  bill,  compelling  all  the  creditors  to  come  in  and 
receive  payment  under  the  decree  of  a  Court  of  Equity." 

p.  SS2,  at  n.  (A),  add  the  following  case — **  An  administrator 
having  arrested  a  debtor  to  the  intestate  for  money  of  the  in* 
testate  received  to  the  defendant's  use,  obtained  a  verdict,  and 
charged  him  in  execution.  The  defendant  obtained  a  rule  for 
a  new  trial,  and  petitioned  the  Insolvent  Court  for  his  dia* 
charge.  Under  these  circumstances,  the  debtor  requested  to 
be  discharged  on  payment  of  a  sum  considerably  less  than  that 
recovered  in  the  action,  and  less  than  the  costs.  The  adminis- 
trator consented  to  the  terms,  and  the  debtor  was  liberated. 
A  creditor  of  the  intestate  thereupon  sued  the  administrator, 
and  it  was  held  that  the  administrator  was  not  personally  liable 
as  for  assets  for  any  part  of  the  sum  given  by  the  verdict  against 
the  debtor,  and  was  not  guilty  of  a  devastavit  in  permitting  his 
liberation.    Pennington  v.  Healey,  3  Tyrw.  Rep.  319." 

p.  534, 1.  2  from  top,  add—"  The  very  recent  act  3  &  4  W.  4^ 
0.  104»  makes  the  freehold  and  copyhold  estate  of  any  person, 
whether  trader  or  not,  equitable  assets  for  the  payment  of 
simple  coniraci  as.  well  as  specialty  debts,  unless  he  has,  by  his 
will,  charged  such  estate  with  the  payment  of  such  debts*  but 
still  directs  that  specialty  debts,  which  the  heir  shall  specially 
name,  shall  be  first  paid.'* 

p.  541,  n.  (6),  add— ''Nichol  v.  Vaughan,  1  Clark  &  Fin.  49.*' 

p.  542,  last  line,  after,  "  action,"  add — "  for  we  have  seen 
that  an  executor  may  be  sued  immediately  after  the  death  for 
a  simple  contract  debt  or  other  debt,  and  he  is  not  allowed  a 
year  as  in  case  of  legacies  i  Nicholls  v.  Judson,  2  Atkyns,  R. 
379  ;  id.  ante^  105. 

p.  543,  L  2  from  top,  after,  "  the  action,'*  add — "  puis  dor* 
rien  continuance*' 

p.  539^  540.  ^  Rent* — The  liability  of  an  executor  or  admi- 
nistrator  for  rent  accrued  due  after  the  death  of  testator,  is  fully 
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expounded  in  Rubery  v.  Stevens  and  another,  4  Ba    &  Adol.       vol.  I. 
24fl.    It  was  there  held  that  where  the  residue  of  a  term  of     cbap.  v' 

years  becomes  vested  in  executors,  and  the  yearly  value  is  less 

than  the  reserved  rent,  the  executors  are  still  liable  in  the  debet 
and  detinet  as  assignees,  for  so  much  of  the  rent  as  the  pre* 
mises  are  worth.  The  plainti£f  having  declared  in  covenant 
for  rent  at  261.  a  year,  the  defendants  pleaded  that  they  were 
only  chargeable  as  executors ;  that  the  term  came  to  them  as 
such;  that  the  premises  were  of  less  yearly  value  than  the  said 
rent  of  261.  viz.  of  no  value ;  and  that  they  had  fully  adminis- 
tered, &c.  Replication,  that  the  premises  were  of  the  yearly 
value  of  S6/. ;  issue  thereon.  At  the  trial  the  yearly  value  was 
found  by  the  jury  to  be  20L :  Held,  that  the  replication  was» 
in  substance,  that  the  premises  were  of  some  value ;  that  the 
issue  was  merely  informal,  and  cured  by  verdict ;  and  that  the 
plaintiff  might  recover  the  arrears  of  rent  at  the  rate  fixed  by 
the  jury." 

p.  540,  n.  (£),  add — "  Rubery  v.  Stevens  and  another,  4  Bar. 
&  Adol.  24tl,  and  until  a  decree  or  edict  for  perpetuum  silen- 
tium,  the  executor  will  continue  liable  to  pay  rent.  Freyhaus 
V.  Heirs  of  Forbes,  1  Knapp's  Rep.  117.'* 

p.  543,  n.  (r),  add — "  See  Lord  Orford  v.  Daston,  CoUes* 
Cases  in  Pari.  3^,  and  3  Law  J.  85." 

p.  545, 1.  5  from  bottom,  add — *^  A  creditor  who  files  a  bill 
on  behalf  of  himself  and  other  creditors  of  a  certain  class,  may, 
before  decree  in  the  same,  dismiss  his  own  bill  at  his  pleasure, 

but  after  a  decree  he  cannot  dismiss  the  same. v.  Storie, 

SLawJ.  UO.*' 

p.  546,  n.  (o),  add — **  And  see  Robson  v.  Camerony  3  Law  J. 
135." 

p.  547.  "  Legticy  Duty. — Summary  proceedings  may  be  had 
in  the  Court  of  Exchequer,  on  42  G.  3,  c.  99,  s.  2,  against  an 
executor  for  legacy  duty.  See  post^  4th  part,  vol.  ii.  399, 
400 ;  see  In  the  matter  of  Vivions,  1  Cromp.  &  J.  409.*' 

p.  548.    ''  Recovery  qf  a  Legacy. — See  the  summary  and  ex^  Legaciei. 
cellent  remedy  in  the  Ecclesiastical  Court  for  a  pecuniary 
legacy,  post^  part  iv.  vol.  ii.  498.    But  if  the  legacy  be  large, 
i^nd  there  be  danger  of  waste  or  insolvency  of  executori  then  a 
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VOL.1.      bill  in  equity  may  be  preferable^  as  in  Sharpies  v.  Sharpies, 
ct^l  v!      M'Clelland's  Rep.  506. 


p.  548,  n.  (t),  add — "  As  to  the  duty  to  divide,  &c.  and  the 
responsibility  of  an  executor  for  his  omission,  see  Gresley  v. 
Heathcote,  3  Law  J.  107." 

p.  540,  I.  8  from  top,  add — "  Assent  to  a  specific  bequest  of 
a  lease  to  a  tenant  for  life  is  in  law  an  assent  to  the  bequest  as 
to  him  in  remainder,  and  vests  the  interest  in  him.*' 

p.  551, 1.  7  from  top,  add — "  The  recent  statute  of  limitation 
as  to  real  property,  3  &  4  Will.  4,  c.  27,  s.  40  &  43,  takes  away 
the  remedy  for  a  legacy  charged  on  land  unless  proceeded  for 
within  twenty  years,  unless  in  case  of  part  payment,  or  payment 
of  interest,  or  there  has  been  an  acknowledgment  in  writing, 
duly  signed,  as  required  by  that  act." 

p.  551,  add  reference  to  '^  Sharpies  v.  Sharpies,  M'CleL 
Rep.  506." 

p.  552,  1.  10  from  top,  after  "  latter  court,"  add—"  Or  it 
must  be  shown  that  the  administrator  was  guilty  of  a  devastavit 
by  converting  the  assets  to  his  own  use  ;  Archbishop  of  Can- 
terbury V.  Robertson,  3  Tyrw.  R.  390  to  419.  And  see  post, 
4th  part,  vol.  ii.  505,  506,  as  to  obtaining  an  assignment  of 
and  suing  upon  an  administration  bond." 

15.  Remunera-  p.  553,  instead  of  first  nine  lines  read — *'  25.  Of  Remuneration 
toriorSimini«.y'^''  Trouble,  Sfc. — In  case  of  a  will  of  personal  property  in 
tratori  for         this  country,  an  executor  is  not  entitled  to  any  remuneration 

for  his  own  personal  trouble  or  loss  of  time,  unless  expressly 
bequeathed  and  directed,  and  on  which  account  it  was  that  the 
law  formerly  gave  to  the  executor  the  whole  undisposed  of  re« 
sidue,  unless  by  some  expression,  to  be  collected  from  the  will, 
as  by  a  bequest  to  the  executor  for  hb  trouble,  a  contrary 
intention  on  the  part  of  the  testator  was  to  be  collected,  an/e, 
531.  Southcot  V.  Watson,  3  Atk.  226,  and  see  Dowl.  Stat. 
1  W.  4,  c.  40,  in  note,  page  207.  In  Whittaker  v.  Tatham,  7 
Bing.  628,  it  was  held  that  parol  evidence  of  declarations  in 
favour  of  giving  the  residue  to  the  executor  cannot  be  received 
where  the  will  contains  a  specific  bequest  to  the  executor. 
Now,  the  next  of  kin  and  not  the  executor  are  entitled  to 
the  unbequeathed  residue ;  11  6.  4  &  1  W.  4,  c.  40,  s.  1  &2. 
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The  1  W.  4,  c.  40,  s.  1^  enacts  that  when  any  person  shall      vol.  l. 
die  after  the  1st  day  of  September  next  after  the  passing  of     qu^^y' 

this  act,  (16th  July,  1830,)  having  by  his  or  her  will,  or  any   -— — 

codicil  or  codicils  thereto,  appointed  any  person  or  persons  to 
be  his  or  her  executor  or  executors,  such  executor  or  executors 
shall  be  deemed  by  Courts  of  Equity  to  be  a  trustee  or  trustees 
for  the  person  or  persons  (if  any)  who  would  be  entitled  to  the 
estate  under  the  statute  of  distributions,  in  respect  of  any  re- 
sidue not  expressly  disposed  of,  unless  it  shall  appear  by  the 
will,  or  any  codicil  thereto,  the  person  or  persons  so  appointed 
executor  or  executors,  was  or  were  intended  to  take  such 
residue  beneficially.  Section  2  provides  that  nothing  herein 
contained  shall  affect  or  prejudice  any  right  to  which  any 
executor,  if  this  act  had  not  been  passed,  would  have  been 
entitled  in  cases  where  there  is  not  any  person  who  would  be 
entitled  to  the  testator's  estate,  under  the  statute  of  distribu- 
tions, in  respect  of  any  residue  not  expressly  disposed  of." 

p.  553, 1.  25  from  the  top,  add — **  Nor  if  an  attorney  or  soli- 
citor be  an  executor  or  trustee  can  he  charge  anything  for  his 
own  professional  assistance  or  trouble ;  New  v.  Jones,  sittings 
before  Lord  Lyndhurst,  in  Gray's  Inn  Hall,  8th  August,  1833. 
Legal  Observer,  28th  September,  1833,  page  410,  411." 

p.  554  to  556, 1. 14 — Erase  the  whole,  and  in  lieu  read  as 
follows : — 

26.  Of  the  Residue. — As  to  the  residue,  the  statute  of  distri-  ^6.  Of^istriba- 
bution,  22&23  Car.  2,  c.  10,  s.  8,  in  case  of  intestacy,  directs  ^^"^^^J"*"* 
that  no  distribution  shall  be  made  till  after  one  year,  and  that 
even  then  the  persons  receiving  their  distributive  shares  shall 
give  bond  to  refund  in  case  debts  should  appear.  See  statute 
and  decisions.  Chit.  Col.  Stat.  tit.  '  Executors,'  3S6 ;  see  the 
table  of  distributions,  ante,  108  to  110.  But  if  the  execu- 
tor or  administrator  detain  the  residue  after  the  expiration  of  a 
year,  without  reasonable  grounds,  it  should  seem  that  he  will 
be  liable  to  pay  interest.  Kilvington  v.  Gray,  S  Sim.  &  Stu. 
396;  Turner  v.  Turner,  1  Jac.  &  Walk,  39;  Cracklet  v. 
Bethune,  id.  586. 

Before  the  1  W.  4,  c.  40,  an  executor  was  entitled  to  the 
residue  undisposed  of  by  the  will,  for  his  trouble,  unless  there 
were  expressions  in  the  will  which  denoted  a  contrary  intention, 
as  a  bequest  to  him  of  a  reversionary  interest  in  personalty, 
though  parol  evidence  was  admissible  to  rebut  that  presump- 
tion.   Oldman  y.  Slater,  3  Sim.  84;  Whitaker  v.  Tatham,  7 


1  ID  PRBC AUTIOK AR Y  M  BASUtlES 

VOL.  t.      Bing.  BUS,  ante,  SS2,  n.  (k),  553,  note.    By  that  act  exeeutors 
Chap.  V.      ^^^  merely  trustees  for  the  next  of  kin  as  to  any  unbequeathed 

residue ;  though,  if  there  be  no  next  of  kin,  then  the  act  gives 

the  residue  to  the  executor.  See  the  act  1 1  G.  4  and  1  W.  4^ 
G.  40,  ante,  108,  109.  Before  that  act  it  was  held  that  parol 
evidence  of  declarations  in  favour  of  giving  the  residue  to  the 
executor  could  not  be  received  when  the  will  contained  a  spe- 
cific bequest  to  the  executor,  because  such  parol  evidence 
would  be  repugnant  to  the  written  terms  of  the  will.  Whitaker 
v.  Tatham,  7  Bing.  698.  If  an  executor  admit  that  all  the 
testator's  debts  and  funeral  expenses  have  been  paid,  the  Court 
of  Equity  will  on  motion  order  the  income  of  a  balance,  paid  io 
by  the  executor,  to  be  paid  to  the  person  entitled  to  the  resi* 
due.    Dando  v.  Dando,  1  Simon's  R*  510. 

The  remedy  for  the  residue  is  to  be  90ught  in  a  Court  of 
Equity  or  in  the  Ecclesiastical  Court,  unless  when  charged  on 
land  or  payable  out  otfitehold  interest  in  lands  devised  to  be 
sold,  or  out  of  equitable  assets,  and  then  the  suit  must  be  in 
Equity.  S  Williams,  1S70 ;  see  stat.  1  W.  4,  c.  06 ;  Baker  v. 
May,  9  Bar.  &  Cres.  489.  And  in  general  no  action  at  law 
can  be  sustained  for  a  distributive  share  unless  the  executor  or 
administrator  has  expressly  agreed  to  pay  the  same  in  respect 
of  a  new  consideration,  such  as  forbearance  ;  or  has  requested 
that  the  amount  remain  in  his  hands,  or  has  so  conducted  him- 
self as  to  afibrd  evidence  of  his  own  personal  contract  to  pay. 
Jones  V.  Tanner,  7  Bar.  &  Cres.  54& ;  Gregory  v.  Harman,  1 
Moore  &  P.  209. 

Before  attempting  to  divide  the  residue  amongst  the  sup- 
posed next  of  kin,  it  may  in  many  cases  be  prudent,  and  in 
some  necessary,  ^r*<  to  advertise  for  any  undiscovered  legatee, 
(see  form  of  advertisement,  infra,)  or  for  the  next  of  kin  or 
heir,  and  sometimes  this  is  expressly  rendered  essential  under 
the  decree  of  a  Court  of  Equity.  And  if  a  creditor  or  legatee 
appear  at  any  distance  of  time,  he  must  be  paid  in  preference 
to  and  in  prejudice  of  a  party  entitled  to  the  residue ;  Greig 
V.  Somerville,  1  Russ.  &  Mylne,  338 ;  and  supra,  and  ante, 
5S1 :  and  legatees  are  not  precluded  from  claim  by  their 
non-appearance  pursuant  to  advertisement  to  come  in  under 
the  decree,  or  to  to  be  excluded  from  the  benefit  of  it.  Anon. 
9  Price's  Rep.  SIO,  ante,  6S1,  and  see  Shewen  v.  Yandershorst, 
1  Russ.  &  M.  347.  The  form  of  the  public  notice  may  be  to 
the  effect  subscribed  in  the  note.* 

Concise  adver-        •  Heir-at-iaw  of  J.  N.,  Esq.,  who  died  at ,  in  — — ,  in  1794.— Any  person 

tisement  for  an    or  persons  who  can  gWe  inforuatxok  of  soch  R£iit-AT-LAW  to  Mr.  W.  S.  of  F.  albre- 
beir. 


TO  PREVENT  INJURY.  Ill 

27.   Of  Actions  and  Suits  by  and  against  Executors  or      YQL.T. 
Administrators,  or  one  of  several,  and  the  Pleadings  and  JEvi*      chap.  vl 
denee  therein. — When  one  of  several  executors  alone   has  27.  or  actions 
proved,  it  has  in  a  reoent  case  been  supposed  that  he  may  sue  f"^  proceedings 

1  .  .  1  »..t^i  11     °J^  *"<*  against 

alone  in  equity  and  need  not  join  the  other  executors  though  executors  and 

they  have  not  renounced ;  and  in  the  same  case  it  was  said,  that  •dmimstrators. 

the  same  rule  prevails  at  law.     Davies  v,  Williamsi  1  Simon's 

Rep.  5,  A.D.   18S6;  but  see  S  Williams,  6S7,  1174.    But  the  who  to  sue  or 

better  opinion  is,  that  as  well  in  equity  as  at  law,  all  the  ezecu-  ^  '"^* 

tors  ought  to  join,  or  the  defendant  may  plead  in  abatement  or 

otherwise  defeat  the  proceeding,  unless  those  who  have  not 

proved  have  formally  renounced  in  the  Ecclesiastical  Court. 

Bro.  Executors,  83  ;  1  Saund.  S91,  n.  4 ;  Kilby  v.  Stanton,  IS 

Young  &  J.  75 ;  Brassington  v.  Ault,  2  Bing.  178 ;  S  Wil^ 

liams,  GSn,  1174;  post,  660,  n.  (p).    This  is  clearly  the  rule 

at  law,   and  it  seems  that  the  same    rule  also  prevails  in 

equity.    Praed  v.  Duchess  of  Cumberland,  4  T.  R.  585;  and 

see   Kilby  v.  Stanton,  3  Young  ft  J.  77 ;  and  2  Williams, 

637,  1174.      There  seems,  however,  to  be  no  adequate  rea-> 

son  for  compelling  the  joinder  of  an  executor  who  has  re« 

nounced.    Kilby  v.  Stanton,  IS  Young  &  J.  75.    We  have 

seen  that  executors  and  administrators  are  now  as  liable  to 

costs  if  they  fall  as  other  plaintiffs,  unless  the  Court  or  judge 

should  order  otherwise.    Ante,  530,  3  &  4  W.  4^  c.  43. 


said,  or  to  Mr.  W.  C,  of ,  London,  will  be  rbuvnibatbd  for  their  trouble  by  the 

said  W.  C. 

Mr.  J.  W.,  deceased«-*If  the  nbvt  of  kin  of  Mr.  J.  W.,  who  carried  on  the  busi«  f^^  \y^^  ^^^ 

ness  of  an  apothecary  In Street,  London,  between  the  years  1830  and  1833,  and  ^^^^  of  kin. 

who  died  intestate  in  or  previous  to  1834,  will  apply  either  personally  or  by  letter  (if 
the  latter,  the  postage  to  be  paid),  to  Messrs.  W.  and  P.,  Solicitors,  -^—  Street« 
London,  he  will  hear  of  something  to  his  advantage. 

FvnsuANT  to  a  Decree  of  the  High  Court  of  Chancery,  made  in  a  cause  wherein  i^^  like  for  next 
E.  J.,  widow,  is  the  plaintiff,  and  W.  D.  W.  and  others  are  the  defendants,  whereby  of  j^^n  ^nd  heir 
it  is  referred  to  James  Trower,  Esq.,  one  of  the  Masters  of  the  said  Court,  to  inquire  in  parsuance  of' 
and  state  to  the  Court  who  were  the  next  of  sin  and  hbir-at-law  of  £.  P.  P.  late  of  ^  decree. 

,  in  the  county  of .  spinster,  a  minor,  deceased,  in  the  pleadings  of  the  said 

cause  named.  Hying  at  the  time  of  her  death,  (which  happened  on  or  about  the  lOlh 
day  of  November,  183v),  and  whether  any  such  next  of  kin  are  since  dead^and  wheq 
they  respectivfrlv  died,  and  who  is  or  are  the  personal  representative  or  representatives 
of  such  next  of  kin  as  have  since  died,  and  whether  such  lieir-at-law  Is  now  living  or 
deceased,  and  if  dead  who  are  or  is  heir  or  heirsi  or  new  devisee  or  devisees,  aiMi, 
who  are  his  personal  representatives.  All  persons  claiming  as  such  heir-at-law,  new 
devisees,  next  of  kin,  or  personal  representatives,  are,  on  or  before  the  Ist  day  of 
April,  1833,  by  their  solicitors,  to  come  in  before  the  said  Master,  at  his  chambers  in 
Southampton-buildings,  Chancery-lane,  London,  to  prove  such  heirship,  kindred,  or 
representation ;  or  in  default  thereof,  they  will  be  peremptorily  excluded  the  benefit  of 
the  said  decree.— (See  when  of  no  effect,  ara%  554,  note  (e.  f  0  Price,  210.) 

H.  and  O.,  Plaintiff's  Solicitors, Street, 

Mr.  J.  W.  deceased. — If  A.  B.,  a  legatee  named  in  the  last  will  and  testament  of  The  like  for  a 
the  said  J.  W.,  deceased,  and  who  resided  at,  &c.,  and  died  on,  &;c«,  having  made  his  legatee 
said  will  dated  on,  ^c,  will  apply  to  Messrs.  — — «,  Solicitorsi  at,  &c.  he  will  hear  of 
something  to  his  advantage. 
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VOL.  I.  Proeess  at  the  suit  of  an  executor  may  be  eitfaer  to  arrest  the 

CbaiT.  V.      defendant  or  merely  serve  him  with  a  copy ;  and  when  the 

Tiio  proceu.      phuntifF  sued  out  general  process  and  declared  specially   as 

executrix,  the  Court  refused  to  enter  an  exoneretur  on  the 
bail  piece.  Ashworth,  executrix,  v.  Ryal,  1  Bar.  &  Adolp.  19 ; 
but  see  in  C.  P.  Manesty  y.  Stevens,  9  Bing.  400 ;  Marshall 
¥•  Broadhurst,  1  Cromp.  &  Jervis,  40S. 

The  declwration.      Before  the  recent  act  for  the  amendment  of  the  law,  3  &  4 

W.  4f,  c.  4S,  (which  we  have  seen   subjects  executors,  when 
plaintiffs,  to  costs,  unless  the  Court  or  judge  direct  otherwise, 
ante,  105,  it  was  considered  that  a  declaration  at  their  suit  in 
that  character  should  not  (unless  the  clearest  evidence  in  sup* 
port  of  that  form  of  declaring  could  certainly  be  adduced)  con* 
tain  any  count  upon  an  account  stated  with,  or  other  promise 
supposed  to  have  been  made  to  the  plaintiffs,  though  in  his  repre- 
sentative character ;  because  if  such  count  were  inserted,  the 
plaintiff,  though  in  other  respects  suing  in  his  representative  cha* 
racter,  would  have  been  personally  liable  to  pay  costs  in  case  he 
were  nonsuited,  and  the  judgment  would  be  for  the  costsdeboni^ 
testatoris  et  si  non  de  bonis  propriis.    Dowbiggen  v.  Harrison, 
9  Bar.  8c  Cres.  666 ;  Jobson  v.  Foster,  1  Bar.  &  Adolp.  6. 
But,  on  the  other  hand,  unless  the  declaration  contained  a 
count  on  a  promise  to  or  by  an  executor  or  administrator  €u 
such,  no  promise  or  account  stated  since  the  death  could  be 
given  in  evidence,  either  to  take  the  case  out  of  the  statute  of 
limitations  or    otherwise;   and  the    same   liability  for  costs 
equally  prevailed,  whether  the  declaration  was  upon  a  supposed 
account  stated  toith  the  plaintiff  of  monies  due  to  the  testator, 
or  of  monies  due  to  the  plaintiff  as  executor,  or  upon  any  other 
promise  laid  to  the  plaintiff  in  his  representative  character. 
But  so  far  as  the  pleadings  were  concerned  this  doctrine  only 
applied  to  the  costs  of  that  count  in  particular  which  stated  a 
promise  to  the  plaintiff.  Sarell  v.  Wine,  S  East,  409 ;  Ward  y. 
Hunter,  6  Taunt  SIO;  and  per  Parke,  J.  in  Jobson  v.  Foster, 
1  Bar.  &  Adolp.  8 ;  Slater  v.  Lawson,  1  Bar.  &  Adolp.  893. 
And  now  as  an  executor  when  suing  as  pliuntiff  is  liable  in  all 
cases  to  pay  costs  when  he  fails,  unless  the  Court  or  the  judge 
should  otherwise  direct,  these  distinctions  in  the  form  of  de- 
claring will  not,  perhaps,  any  longer  prevail ;  and  at  least  the 
pleader  should  insert  counts  upon  promises  as  well  to  the  de- 
ceased as  to  himself  in  his  representative  character,  when  there 
is  the  least  probability  of  sustaining  the  latter  by  express  evi- 
dence; 3  &  4  W.  4,  c.  4^,  8.  31,  ante,  105;  addendum,  530. 
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The  judgment  as  to  costs  against  an  executor  is  to  be  levied  ^^^^  ^• 
of  the  assets  of  the  testator  or  intestate  in  the  first  instance,  et  Chap.  v. 
si  notif  then  as  to  the  costs  de  bonis  propriis. 

p.  560,  at  end,  insert—"  Foster  v.  Blakelock,  3  B.  &  C.  328; 
8  D.  &  R.  48.  But  this  doctrine  has  recently  been  qualified, 
and  the  probate  stamp  is  only  evidence  of  an  executor  having 
received  assets  to  the  smallest  amount  which  the  stamp  would 
cover.  See  Curtis  v.  Hunt,  1  Car.  &  Payne,  180;  2  Stark. 
Evid.  322,  n.(m)." 


SUP. 
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CHAPTER  VI. 

INCEPTION  OF  AN  INJURY  AND  PRELIMINARY  STEPS  9BFOBB 

ACTUAL  HOSTILITIES, 


VOL.  I. 
PartIL 
Chup.  VI. 


The  principles        ^.561,  n,  (o),  add — '^  The  assertion  may  appear  singular, 
of  the  luw  of      |,ut  it  will  be  found  that  the  principles  regulating  the  law  of 

nations  applica-  •      ^u    •      •    ^  •  ii  l-      ui     • 

bie  also  to  the     natious  lu  their  intercourse,  is  equally  applicable  m  many 


vrtei"ndwfduat  ^P®^^^  *°  individuals,  see  VatteVs   Law  of  Nations,  book  ii. 
L  ^.     [  "  '  c.  18,  s.  323  to  354,  p.  274  to  289 ;  ante,  439,  n.  (g).     See  ob- 

xAoiici  of  coin*  •     •    • 

plaining  of  an     scrvations,  that  in  a  letter  from  a  gentleman  of  high  rank,  it  is 
fercnt  ^^^  *^'^'  "^*  expected  that  he  will  complain  of  an  injury  in  such  strong 

terms  as  a  less  refined  person  would  dictate,  Clermont  ?.  Tus- 

burgh,  IJac.  &W.  116.'* 

p.  662,  n.(c),  add — "see  also  Vattel,  book  i.  c.  12,  s.  176, 
176." 

Hundred.  p.  681.    Hundred^  liability  of,  and   proceedings  against. — 

In  a  preceding  page  we  have  seen  what  "  beginning  to  demo* 
lis/i*  will  be  sufficiently  felonious  to  subject  the  hundred  to 
liability.  The  Uniformity  of  Process  Act,  2  W.  4,  c.  39,  s.l, 
and  13,  and  sch.  No  1,  now  direct,  that  the  process  against 
an  hundred  or  other  district  shall  be  a  a  writ  of  summons,  as 
therein  prescribed ;  and  a  copy  of  such  writ  is  to  be  served  on 
the  high  constable  of  the  hundred,  or  one  of  its  high  constables; 
and  section  2  and  schedule  No.  2,  prescribe  the  form  of  ap- 
pearance. It  has  been  usual  to  sue  an  hundred  by  the  de- 
scription of  "  the  men  inhabiting  the  hundred  of ,  in  the 

county  of ."     But  it  is  preferable  to  use  the  terms  of  the 

statute,  viz.  *•  the  inhabitants  of  the  hundred  of ,  in  the 

county  of ."    The  writ  must  be  against  all  the  inhabitants 

at  large,  and  does  not  lie  against  two  only  by  name,  Jackson 
V.  Pearson,  1  B.  &  C.  304;  and  2  D.  &  R.  439;  which  deci- 
sion, although  on  another  act,  still  applies. 
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CHAPTER  VII. 

OP  REMEDIES  BY  ACTS  OF  PARTIES  THEMSELVES  WITHOVT  ANY 
ASSISTANCE  OP  OFFICERS  OF  THE  LAW,  OR  OF  LEGAL  PROCESS, 
EITHER  TO  PREVENT  OR  REMOVE  OR  ABATE  INJURIES,  OR  TO 
OBTAIN  SATISFACTION  ;  AND  OP  PARTIES  APPREHENDING  OF-* 
FENDERS,  &C. 


p.  589,  line  17  from  top,  after  ''mayhem,"  add — "or  a  minor      y^y  * 
damage/'  Part  ii. 


p.  589,  n.  (w),  add-^"see  principle,  Vattel's  Law  of  Nations, 
161/' 

p.  610,  n.  (ft),  add—"  atUe,  198 ;  and  Vattel,  book  i.  c.  xxii. 
s.  271,  272." 

p,  616,  n«  {e),  add — "  See  observations  on  Foster's  reasoning, 
and  the  principal  case  in  Warner's  case,  1  Moody's  Crown  Cases, 
385." 

p,  618,  line  8  from  top,  after  "Vagrant  Act,"  add— "So 
though  it  should  seem  that  a  master  of  a  merchant  ship  might, 
during  the  attack  of  an  enemy,  restrain,  confine,  or  imprison 
a  passenger  who  refused  to  assist  in  the  defence,  yet,  after  the 
battle  has  ceased,  the  continuance  of  imprisonment  would  be 
Ubgftly  Boyce  V.  Bayliff,  1  Camp.  60;  Watson  v.  Christie, 
2  Bos,  &  Pul.  224;  Abbott  on  Shipping,  c.4;  Molloy,  B.  2, 
c,  8-" 

p.  618,  line  12  from  top,  after  "breach"  add — "  So  it  is  ques- 
tionable if  the  apprehension  of  a  person  in  the  act  of  stealing 
a  dead  body  from  a  church-yard,  (a  mere  misdemeanor,)  is  a 
lawful  apprehension^  so  as  to  subject  such  person  to  an  indict- 
ment for  cutting,  &c.  a  sexton,  in  order  to  obstruct  such  appre- 
hension. Rex  y.  Duffin,  Russ.  &  Ryl.  C,  C.  365 ;    1  Burn's 

Justice,  402." 

I  2 
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VOL.  I.  p,  618,  n.  (x),  add—''  3  Barn.  &  Adol.  966,  n.  (a): 

Part  II.  r  '        \    /' 


Chap.  VII. 


p.  618,  n.(z),  add — "and  see  per  Tiudal,  C.J »  post,  625, 
626;* 

p.  619,  n.  (/),  add—"  and  see  Williams  v.  Glenister,  4  D.  & 
R,217;  2B.  &  C.669;  ante,6l8,  n.(ft);  and  see  Carr.  Crim. 
Law,  243.^' 

p.  620,  n.  (i),  add — "  Apprehension  under  the  Marine  and 
Mutiny  Act,  3  W.  4,  c.  6,  s.  26.  The  Mutiny  Act,  3  W.  4, 
c.  5,  s.  2,  authorizes  any  constable  of  the  place,  or  adjoining 
place,  or  in  case  of  his  absence,  any  officer  or  soldier  in  his 
Majesty's  service,  to  apprehend  any  person  reasonably  sus* 
pected  to  be  a  deserter/' 

p.  6^0,  to  margin  add — "  but  now  repealed,  and  under  th« 
3  W.  4,  c.  19,  now  in  force  in  lieu  thereof." 

The  present  p.  621,  line  19  from  top,  insert — "But  since  the  18th  June, 

]iceAc%sw.4,  1833,  the  3  W.  4,  c  19,  repealing  the  above  enactment,  is  in 
^'  ^^*  force,  and  contains,  besides  general  regulations  of  police,  par- 

ticular powers  as  regards  Jairs  within  fifteen  miles  of  Temple 
Bar ;  and  prohibits  any  person  from  resorting  to  any  house, 
shop,  room,  booth,  standing,  tent,  caravan,  waggon,  or  other 
place  within  300  yards  thereof,  for  any  purpose  of  business  or 
pleasure,  between  the  hours  of  eleven  o'clock  at  night  and  six 
o'clock  in  the  morning;  and  if  upon  the  request  of  any  con- 
stable any  party  so  resorting  shall  refuse  to  depart  during  the 
prohibited  hours,  he  may  be  apprehended  by  any  peace  officer 
and  carried  before  a  justice,  and  convicted  in  a  penalty  of  j£5, 
if  he  had  the  care  of  such  place,  and  if  not,  then  <£!2,  and 
may  in  default  of  payment  be  committed  to  the  house  of  cor- 
rection and  hard  labour  for  three  months,  sect.  22;  and  every 
shop,  room  or  place  of  public  resort,  where  ready-made-cofiee, 
tea,  or  other  liquors  are  sold  or  consumed  within  the  metropolis 
or  bills  of  mortality,  or  certain  enumerated  parishes,  must  be 
shut  between  eleven  at  night  and  four  in  the  morning  between 
Lady-day  and  Michaelmas-day,  or  five  between  Michaelmas 
and  Lady-day;  and  if  any  person  be  unlawfully  found  therein 
during  the  prohibited  hours,  the  person  having  the  care  there- 
of forfeits  £10,  sect.  23 ;  and  even  the  blowing  any  horn  or 
using  any  other  noisy  instrument  for  tlie  purpose  of  hawking, 
selling  or  distributing  any  article  whatsoever  is  prohibited,  and 
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the  offenders  may  be  apprehended  by  any  constable^  head-  VOL.  I. 
borough,  patrol,  watchman,  or  other  person,  and  conveyed  be-  Q,tp.Vir. 
fore  a  justice,  who  may  impose  a  penalty  of  40*.  sect.  24;  and 
the  court  of  aldermen  or  two  justices  are  empowered  to  regu- 
late the  route  and  conduct  of  persons  driving  stage  carriages, 
cattle,  or  animals  during  the  hours  of  divine  service,  and  per- 
sons contravening  any  such  rule  may  be  immediately  appre- 
hended without  warrant,  or  a  warrant  may  be  issued,  id.  s.  S6* 
But  the  most  general  and  important  provision  is  that  which 
enacts,  that  it  shall  be  lawful  for  any  constable  or  other  person 
to  apprehend  such  suspected  person  or  reputed  thief,  as  therein 
mentioned,  and  carry  him  before  a  justice,  id.  sect.  31.  The 
act  then  contains  powers  for  each  of  the  Thames  police  sur- 
veyors, and  other  police  and  peace  officers,  to  apprehend  and 
detain  all  persons  suspected  of  being  concerned  in  certain  felo- 
nies therein  mentioned,  id.  sect.  35,  37.  The  31st  section 
authorizing  the  apprehension  of  such  suspected  person  would 
probably  be  construed  to  apply  only  to  persons  Qt  general  bad 
character,  as  rogues  and  vagabonds,  and  not  to  authorize  an 
arrest  on  suspicion  only  of  a  particular  offence,  see  Cowles  v* 
Dunbar,  supra,  n.  (s),  and  the  form  of  conviction  in  section  82, 
which  supposed  the  party  to  be  a  disorderly  person  or  rogue 
and  vagabond.  We  here  notice  the  provisions  of  this  act  more 
fully  than  a  local  act  would  in  general  be  considered,  because 
the  regulations  are  expedient  to  be  extended  to  all  large  towns 
ui  the  kingdom.'* 

p.  626,  to  margin  add  a  reference— "  see  construction  in  ge- 
neral. Rex  v.  Ball,  1  Mood.  Crown  Cases,  330." 

p.  627,  line  6  from  top,  add — *'  And  in  a  subsequent  case  it 
was  held,  that  under  the  9  6. 4,  c.69,  s.  2,  a  keeper,  &c.  may 
apprehend  poachers,  though  there  are  three  or  more  found 
armed ;  for  though  sect*  2  only  authorizes  apprehending  for 
what  are  offences  under  sect.  1,  and  when  there  are  three  or 
more  armed  they  are  punishable  under  sect.  9,  it  is  nevertheless 
an  offence  under  sect.  1,  though  the  circumstances  of  aggrava- 
tion make  'it  liable  to  a  heinous  punishment.  And  if  the 
keeper,  &c.  be  killed  in  the  attempt  to  apprehend,  the  offender 
will  be  guilty  of  murder,  though  the  keeper  had  previously 
struck  the  offender  or  any  of  his  party,  if  he  struck  in  self-de^ 
fence  only,  and  to  diminish  the  violence  illegally  used  against 
him,  and  not  vindictively  to  punish.  Rex  v.  Ball,  1  Mood.  Crown 
Cases,  330.     And  afterwards  it  was  decided,  that  if  a  keeper. 
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VOL.  I.       attempting  lawfully  to  apprehend  a  poacheri  be  mel  with  tio* 
Chap.  vi'r.     lenccy  and^  in  opposition  to  such  violence  and  in  self-defence 

strike  the  poacher,  and  then  is  killed  by  the  poacber,  it  will  be 

murder,  id,  333" 

p.  630,  n.  (/),  add — "  The  rule  is  thus: — If  there  was  no 
warrant  nor  any  felony  committed  by  any  one,  then  trespass 
lies,  6  T.  R.  315;  and  if  a  felony  had  been  committed  by  some 
one,  but  not  by  party  apprehended,  then  he  may  mainteiB 
trespass^  unless  it  can  be  averred  and  proved  oot  only  that 
a  felony  had  been  committed,  but  also  that  there  was  reason- 
able ground,  and  what  in  particular  for  suspecting  him  of  the 
felony,  4  Taunt.  34;  aii/^,  618." 

Necessary  pre-       P*  ^^f  '•  24  from  top,   inscrt — "In  the  exercise   of  the 
caution  in  ex-     powers  given  by  the  common  law  and  statutes  to  private  par- 

ercising  the  .  i         i       •  i  i  n  •  ^      ^ 

power  of  appre-  ties  to  apprehend  without  the  warrant  ot  a  magistrate,  more 
heiision  wiiiiout  consideration  and  caution  should  be  observed  than  are  osuaHj 

warrant.  i        ij 

evinced.  It  is  a  wholesome  maxim  in  law  that  no  man  shonla 
be  a  judge  in  his  own  cause,  3  Bla.  Com.  298,  pide  note  17,  and 
Knapp*s  R.  349;  and  although  that  fnaxim  is  in  strictness  appH- 
cable  only  to  cases  of  ultimate  decision,  yet  the  principle  applies 
equally  to  ministerial  and  preliminary  proceedings.  A  person 
in  self-preservation,  or  in  protecting  his  own  property,  is  too 
apt  to  be  incensed  and  heated  against  the  wrong-^oer,  and 
perhaps  too  hasty  in  suspecting  crime.  It  is  a  moral  dnty  at  aM 
events  not  hastily  by  an  erroneous  charge  of  crime  to  endanger 
the  character  and  means  of  another's  subsistence.  It  is  safer, 
therefore,  when  time  will  allow,  to  state  the  &ets  upon  oaik^ 
and  consequently  with  care,  to  a  magistrate,  and  leave  him, 
who  has  usually  more  experience,  to  determine  whether  he  will 
issue  his  warrant.  This  is  suggested  as  a  proper  general  rukm 
But  there  are  also  legal  grounds  for  preferring  that  eonfse  aa 
safer  and  better  calculated  to  avoid  the  liability  to  an  aetion, 
for  we  have  seen  that  if  a  party  be  suspected  of  a  crime,  and  te 
should  turn  out  that  neither  he  nor  any  one  else  had  conmifted 
any  offence,  the  party  apprehending  or  giving  charge,  may  be 
liable  to  an  action  for  the  mistaken  imprisonment,*  and  which 
would  have  been  avoided  if  a  warrant  had  been  previoo^ 
obtained,  ante,  630." 

p.  631,  n.  (w),  add—"  and  see  5  Burn.  J.  985." 

p»  632,  last  line,  add — *'  So  where  a  game«-keeper  or  ot^r 
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person  lawfuRy  authorized  under  the  act  against  night  poach-       ^^^  ^- 
ing,  9  6.  4,  c.  69^  s.  2,  to  apprehend  persons  found  offending     cbap.  vii. 
against  that  act,  appears  from  the  circumstances  to  have  been  ' 

kncrwn  to  them,  he  need  not  give  them  any  express  notice, 
Rex  V.  Paine  and  others,  1  Mood.  Cr.  Ca.  378." 

p.  632,  n.  (tt),  add  reference  to  ''  Rex  v.  Woolmer,  1  Mood. 
Cr.  Ca.  334." 

p.  632,  n.  (r),  add  reference  to  "  Rex  v.  Woolmer,  1  Mood. 
Cr.  Ca.  334.'' 

p.  632,  n.  {s),  add  reference  to  *^  Rex  v.  Woolmer,  1  Mood. 
Cr.  Ca.  834." 

p.  684,  1.  2  fi'om  top,  after  "  resistance/'  add — "  And  the 
kilting  a  watchman  or  other  legally  constituted  known  oflScer, 
who  attempts  to  arrest  a  man  upon  the  charge  of  a  third  person 
that  the  defendant  had  attempted  to  rob  him,  will  be  murder, 
although  such  officer  had  no  warrant,  and  although  it  turned 
out  that  the  defendant  had  done  nothing  for  which  he  was 
liable  to  be  arrested,  if  the  officer  had  a  charge  against  him  for 
a  felony,  and  the  defendant  knew  that  the  individual  was  an 
officer,  although  the  latter  did  not  notify  to  him  that  he  had 
such  8  charge.  Rex  v.  Woolmer,  1  Mood.  Cr.  Ca.  334.  Nine 
judges  in  affirmativey  three  contrL"^ 

p.  634,  n.  (/),  add  reference  to  "  Rex  v.  Hood,  1  Mood. 
Cr.  Ca.  281." 

p.  686,  line  16  from  top,  after  "resisted,"  add — "taking 
care  to  do  no  more  than  resist,  and  not  personally  injuring  the 
officer." 

p.  635,  n.  (r),  add  Reference  to  "Rex  r*  Hood,  T  Mood. 
Cr.  Ca.  281." 

p.  636,  A.  (JS),  add  reference  to  "  Rex  r.  Hood,  1  Mood. 
Cr«  Ca.  281. 

p.  636,  n.  (y),  add  reference  to  "  Rex  v.  Hood,  1  Mood. 
Cr.  Ca.  281." 

p.  637,  1.  9  from  bottom,  at  "  Crime,"  add  reference  i6 
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VOL.  I.       "  Rex  V.  Woolmer  and  another,  1  Mood.  Cr.  Ca.  334,  anie. 

Part  II. 


Chap.  VII. 


634." 


«.  Recaptures       p,  641.    The  owner  of  personal  property  may  retake  the 
property.  Same  witli  force  from  a  person  wrongfully  refusing  to  deliTer 

the  same  up;  Wisdom  v.  Hodson,  3  Tyrw.  Rep.  816. 


Stopping  in 
transitu. 


p.  645.  Coates  y.  Railton,  G.  H.,  April,  1827,  before 
Abbott,  C.  J. ;  Scarlett,  Pollock,  and  Chitty,  for  plaintifis. 
The  firm  of  Butlers,  Krus  &  Co.  of  Lisbon,  wrote  to  Butlers, 
Brothers,  in  London,  desiring  them  to  purchase  and  consign 
certain  goods  to  them  in  Lisbon.  Butlers,  Brothers,  are  part- 
ners in  Lisbon  firm,  and  they  write  to  defendants,  who  are 
warehousemen  and  commission  agents  at  Manchester,  desiring 
them  to  purchase  the  goods  and  forward  them  to  Lisbon,  to 
Butlers,  Krus  &  Co.  The  defendants  purchase  the  goods  of 
plaintiffs,  who  are  manufacturers  at  Manchester,  and  inform 
them  the  goods  arc  to  be  delivered  at  defendants'  warehouse, 
in  order  that  they  may  calender  and  pack  and  send  them  to 
Lisbon,  and  request  plaintiffs  to  draw  a  bill  on  Butlers,  Bro- 
thers, of  London,  at  three  months.  Plaintiffs,  on  1st  April, 
1826,  send  the  goods  to  defendants*  warehouse,  and  draw  bill 
on  Butler  &  Co.  and  send  same  to  London.  On  2nd  April, 
Butlers,  Brothers,  stop  payment,  and  refuse  to  accept  the  bill ; 
whereupon  plaintiffs  demand  the  goods  of  defendants,  who 
refuse  to  deliver  them,  saying  they  keep  them  for  the  creditors 
of  Butlers,  Brothers.  Plaintiffs  tender  a  sum  to  cover  expense 
of  calendering  and  packing,  and  warehouse  room,  and  bring 
trover :  Denman  and  Park  contend  that  as  defendants  bought 
as  agents,  and  received  the  goods  not  merely  to  pack,  but 
to  calender  and  consign,  the  stoppage  in  transitu  was  at  an  end. 
Abbott,  C.  J.,  was  clearly  of  opinion  that  the  union  of  the 
character  of  agent,  calenderer,  and  packer,  made  no  difierence, 
and  that  plaintiffs  were  entitled  to  recover.  See  a  short  report, 
3  Chitty'si  Commercial  Law,  646,  in  note. 

Knight  V.  Harrison,  sittings  after  Michaelmas  term,  1823j 
before  Abbott,  C.  J. ;  Scarlett  for  plaintiff. — It  was  decided 
that  the  delivery  of  goods  to  an  agent  on  account  of  his  prin* 
cipal  does  not  give  the  agent  such  a  right  of  lien  as  would 
prevent  the  principal  and  consignor  from  agreeing  to  rescind 
the  contract ;  and  the  consignor,  in  an  action  of  trover  against 
agent,  recovered  820/.  the  value  of  the  goods.  See  short 
report,  3  Chitty's  Commercial  Law,  645. 

So  in  all  cases  ^yhe^e  the  goods  are  not  in  a  deliverable  statef 
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and  further  acts  are  necessary  to  be  done  by  the  seller  to  make      J^^  ^ 
them  so,  as  if  the  goods  are  to  be  separated  from  a  mass,  they     Chap.  vil. 
may  be  stopped  in  transiiu,  4  Taunt.  464 ;  6  Id.  177. 

Although  a  factor  could  not  formerly  pledge  goods  delivered  Whenrijcht  to 
to  him  to  sell>  yet  if  the  purchaser  of  goods,  having  received  tran^^Vi^ 
the  bill  of  lading,  pledged  it  bon&  fide  to  a  third  person  as  a  ^^*^  ^J. 
security  for  money  advanced,  the  vendor's  right  of  stoppage  posing  of  the 
in  transitu  was  determined ;  and  although  the  money  advanced  fiJJS^JI^Jons. 
might  not  be  equal  to  the  value  of  the  goods,  yet  the  pawnee, 
holding  the  bill  of  lading,  might,  in  an  action  of  trover  against 
the  vendor,  who  had  attempted  to  stop  the  goods  in  transitu, 
recover  their  full  value,  Gainsford  v.  Scovells,  Kingston  Spring 
assizes,  1823,  coram  Richards,  C.  B.,  Wilks,  jun.  attorney  for 
defendant.    And  it  has  even  been  held  that  where  the  vendor 
of  the  goods  detained  the  bill  of  lading  on  account  of  the 
same  relating  to  more  goods  than  those  sold,  but  delivered  to 
the  vendee  a  written  undertaking  to  deliver  the  goods  on 
arrival  to  the  vendee,  who  thereupon  accepted  bills  for  the 
price,  and  the  vendee  before  the  arrival  sold  the  goods  to 
a  third  person,  and  delivered  the  undertaking  to  him,  and 
became  insolvent  before  the  arrival  of  the  goods,  it  was  held 
that  such  third  person  was  entitled  to  recover  the  value  of  the 
goods  from  the  vendor  who  ha4  stopped  them  as  in  transitu. 
Ibid. 

p.  645, 1. 18  from  top,  after  "  residue,**  add — *'  So  the  taking 
a  bill  or  note,  and  which  is  still  outstanding  in  the  hands  of  a 
third  person,  will  preclude  the  vendor  from  insisting  on  his 
lien,  Bunney  v.  Poyntz,  1  Nev.  &  Man.  229." 


p.  645,  n.  {p),  add  reference  to  '*  ante,  130, 131. 
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p.  646,  1.  23  from  top,  after  "  resorted  to,**  add—"  A  party 
having  only  the  equitable  interest  in  land,  and  not  the  legale 
should  not,  pending  his  suit  in  equity  to  establish  it,  take  pos- 
session in  an  improper  manner,  by  turning  out  a  party,  also 
beneficially  entitled,  in  a  forcible  manner;  for  in  that  case  a 
Court  of  Equity  would  not  assist  him  or  interfere  by  injunction 
to  stay  proceedings  against  him  at  law  in  the  name  of  the  legal 
own^r  by  ejectment,  Grafton  v.  Griffin,  1  Russ.  &  M.  336.'* 

p*  647,  n.  (/),  add  reference  to  *'  Maugham  on  Laws  of 
Literary  Property,  97,  98." 


IM  REMEDIES 

VOL*  f*  p^  g64^  1^  4  from  top,  far  *'  defective  weights  and  measures,'* 

Cbtt|>.  Vll<  read  "  frftiiduleiit  or  defeelive  weights  and  measures,  or  bad 
meat/'  and  then  add — ^*  Powers  of  that  nature  are  also  giTen 
by  several  acts,  as  by  36  O.  3,  c.  102,  s.  IB;  5  6.  4,  e.  74; 
Chitty's  Col.  Stat.  1114.  Semble^  that  the  37  G.  3,  c.  143, 
BOW  requires  justices  to  convict  before  the  breaking  of  any 
weight,  and  tkey  are  ihereupon  to  order  the  breaking ;  but 
still  a  custom  may  authorise  breaking  without  conviction  or 
order ;  3  Bar.  &  Adol.  43,  Mills,  36  G.  3,  c.  85,  s.  1,  meat,  see 
Burn's  J.  Butcher**' 


p,  664,  L  9  from  top,  after  «  destroy,"  add—"  but  in 
oises  only  a  magistrate  can  remove  a  gate  placed  aczosa  a 
highway  by  turnpike  trustees,  3  G.  4,  c.  126,  s.  12L" 

p.  664,  n«  (#),  add  referenee  to  '*  Vaughan  v.  Attwood^  1 
Mood.  202." 

p.  664,  n.  (Oi  add  reference  to  ''  3  Burn,  J.  74,  26  edit.*' 

p.  666, 1.  19  from  top,  add — '^  And  we  have  seen  that  only  a 
raagistratef  can  remove  a  gate  on  a  highway  road,  put  there  by 
trustees^  3  G.  4,  c.  126,  s.  121." 

p.  656, 1.  9  from  top,  after  "  projecting,"  add — "  And  powers 
of  this  nature  are  construed  strictly.  See  a  very  explicit  case, 
Kewall  V.  Commissioner  Dumfries,  4  Wils.  &  Shaw,  137." 


p.  656,  n.  (A),  add  reference  to  ^'Newall  v.  Duntfries,  4 
Wils.  &  Shaw,  137,  S.  P." 

p.  660,  n.  (f),  add — "  Perhaps  a  restriction  on  these  actions, 
or  a  more  frequent  exercise  of  the  judge's  power  over  costs, 
nMold  be  deidrable.'* 

p.  661,  L  10  from  top,  after  '*  tfeversion,'^  add—"  Legal  and 
not  equitable.  Anie^  140,  and  Pluck  v.  Digges,  2  Dow.  & 
Clark,  nct^  series,  180.*^ 

p.  661, 1.  24  ftom  top,  add— ''And  it  was  recently  held  that 
an  executor  of  a  tenant  in  fee  cannot  distrain,  under  fSSt  Hen.  8, 
c.  37.  Prescott  v.  Boucher,  3  Bar.  &  Adolp.  850 ;  Jones  t. 
Jones,  id,  9&1,  S.  P.  But  that  defect  is  now  remedied  by  S  & 
4  W-  4,  c.  42,  s.  37." 
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p.  661,  last  line^  add — '^  If  the  tenant  has  become  a  bankrupt  vol.  I. 
before  distraining,  the  distress  can  only  be  for  one  year's  rent,  chap^vil 
6  G.  4,  c.  16." ^ 

p.  661,  n.  (l)y  add  reference  to  **  Gardner  y.  Williams^  2 
Bar.  &  Adot.  336." 

p.  661,  n.  (q\  add — ''That  is  a  general  indisputable  legal 
position,  Warner  v.  Potchell,  3  Bar.  &  Adolp.  6^." 

p.  662,  n.  (6),  add  reference  to  "  Wood  v.  Clarke,  1  Cromp. 
&  JerT.  484." 

p.  664,  n.  (q)  add--''  Someiimes,  as  in  case  ^  a  oovporatloD^ 
and  a  doubt  whether  particular  goods  can  be  legally  taken 
under  a  distress^  it  is  better  to  endeaTour  to  enforce  the  phj^ 
tnent  by  tnandamus.  Rex  v.  Margate  Pier  Coapanyi  3  &  & 
AdoL  220;  2  Chitty's  R.  2B6,  S.  C.,post,  803/' 

p.  666,  ».  (/V  add—"  But  see  fully  Clarke  f .  Fell  and 
another,  1  Nev.  1^  Man*  244." 


>««•« 
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CHAPTER  VIII. 


VOL.1. 

Part  11.  OF  THE  PREVENTION  OF  INJURIES  BY  LEGAL  AUTHORITY. 

Chap.  VIII. 


Prevention  by  p.  672, 1.  7  from  bottom,  insert — "  It  has  recently  been  de- 
auSs^teor  *  cided,  that  a  justice,  called  upon  to  suppress  a  riot,  is  required 
peace  officer,      by  law  to  do  all  he  knows  to  be  in  his  power  that  can  be 

reasonably  expected  from  a  man  of  ordinary  prudence,  Jirmness, 
and  activity,  under  the  circumstances ;  and,  if  he  neglect,  mere 
honesty  of  intention  affords  him  no  defence  to  a  criminal  in- 
formation for  neglect  of  duty ;  nor  is  it  a  defence  that  he  acted 
upon  the  best  professional  advice  that  could  be  obtained  on 
legal  and  military  points,  if  his  conduct  has  been  faulty  in  point 
of  law.  The  King  v.  Pinney,  3  B.  &  Adolp.  947.  But,  in 
suppressing  a  riot,  a  justice  is  not  bound  to  head  the  special 
constables,  or  to  arrange  and  marshal  them,  for  that  is  the  duty 
of  the  chief  constable.  Nor  is  a  magistrate  chargeable  with 
neglect  of  duty  for  not  having  called  out  the  posse  comiiaius, 
in  case  of  riot,  if  he  has  given  the  king's  subjects  reasonable 
and  timely  warning  to  come  to  his  assistance.  And  a  magis- 
trate who  calls  upon  soldiers  to  suppress  a  riot  is  not  bound  to 
go  with  them  in  person ;  and  it  is  enough  if  he  give  them  au- 
thority. The  King  v.  Pinney,  3  Bar.  &  Adolp.  947.  The 
whole  of  that  case  should  be  read  by  justices,  sheriffs,  and 
others  concerned  with  the  public  peace,  as  a  full  exposition  of 
much  of  the  law  on  the  subject  of  the  prevention  of  crime." 

p.  673,  n.  (r),  add  reference-^*'  And  see  fully  Rex  v.  Pinney, 
3  Ban  &  Adol.  947." 

p,  673,  n.  (o),  add—"  8  Bar.  &  Adolp.  947,  S.  C." 

p.  678, 1.  4  from  bottom,  after  "  sessions,*'  add — "  In  one  in- 
stance sureties  for  good  behaviour  during  l\fe  were  required. 
Cro.  Car.  333.  But  Mr.  East  has  justly  observed  that  iJuU 
requisition  (which  for  want  of  sureties  would  occasion  perpetual 
imprisonment)  is  not  consonant  with  the  practice  of  our  present 
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constitutioPi  in  the  apportionment  even  of  disereiianary  pu-      ^^^  ^ 
nishment  for  actual  crime  already  committed^  as  it  tends  to  im-    ciiap.  viil. 
prisonment  for  life.     East,  P.  C.  441. 

p.  688,  L  17  from  top,  after  "informal  add— <' And  the 
same  rule  has  been  established  before  the  Chancellor,  who  may 
order  the  return  to  be  amended.  In  Power  v.  Jackson,  2  Russ. 
Rep.  683." 

p.  668,  n.  (/),  add--"  And  see  Rex  v.  Bush,  3  Price,  606 ; 
Mann.  Exch.  Pr.  663." 

p.  685,  n.  {d\  add — '^  His  name  was  struck  out  in  the  pro- 
gress of  the  bill  through  the  house*  See  Bac.  Ab.  Habeas 
Corpus,  B.  a  long  note." 

p.  686, 1.  18  from  top,  add—*'  And  in  an  action  against  an 
officer,  for  the  penalty  incurred  by  not  obeying  the  writ,  the 
plaintiff  is  entitled  to  costs.     Ward  v.  Snell,  1  Hen.  Bla.  lO." 

p.  688,  add — "  So  in  a  warrant  of  commitment  by  commis* 
sioners  of  bankrupt,  under  6  6.  4,  c.  16,  s.  34,  for  not  an- 
swering questions  concerning  the  bankrupt's  person,  trade, 
dealings,  &c.,  it  is  not  necessary  to  aver  that  the  questions 
were  touching  and  concerning  those  matters,  or  were  lawful 
questions.  The  Court,  on  habeas  corpus,  will  look  into  the 
examinations  themselves,  to  see  whether  the  questions  were 
upon  a  subject  within  the  jurisdiction  of  the  commissioners. 
Ex  parte  Harrison,  1  Bar.  &  Adolp.  410." 

p.  689,  n.  (a),  add—''  See  also  Ex  parte  Helsby,  1833,  1 
Mont.  &  B.  79 ;  2  Deac.  &  Chit.  726,  Index." 

p.  690, 1.  3  from  bottom,  insert  at  beginning  of  line — 
''  A  guardian  may  recover  his  ward  by  petition  to  the  Court  of 
Chancery,  without  habeas  corpus.  Hall  v.  Jones,  2  Sim.  41 ; 
INewLCh.  Pr.211." 

p.  690,  n.  ( j),  add—"  And  see  fijrther  1  Newl.  Ch.  Pr.  210." 

p.  691 , 1.  5  from  top,  add — "  If  an  apprentice  has  enlisted  in 
the  king's  service,  whether  in  the  army  or  navy  or  East  India 
service,  the  Army  Mutiny  Act  and  the  Marine  Mutiny  Act 
prescribe  certain  punishments  and  the  course  of  proceedings  to 


1S6  PEB7BNTI0V 

VOL.  I.      Im  oixmrnd  by  the  master.    Ante,  71 1  and  8  W.  4,  o.  5,  ■•  40, 
^vm.    41, 4a,  id.  c.  6,  8. 86, 86, 40.'' 


p.  694, 1. 7  from  bottom,  add — ''  The  Chancellor,  the  same 
as  the  Judges  at  law,  will,  if  the  returned  warrant  of  eomaut- 
lamt  be  bad,  nevertheless  examine  the  depfisitions  and  &ct». 
In  matter  of  Power  and  Jenkinson,  8  Russ.  Rep«  £83»'* 

p.  694,  n.  (0,  add—"  Bac.  Ah.  tit.  Habeas  Corpus,  B.  1." 

p.  695, 1.  9  from  top.  after  "  been  made,"  add— ^' So  where  a 
person  was  taken  in  execution  upon  a  capias  ad  satisfaciendum 
witliio  the  outer  door  of  the  Vico<!!hanoellor*s  Court  in  Lin- 
eoln's  Inn*  while  the  Court  was  sitting  i  the  Lord  Chancellor 
ordered  the  officer  to  attend  with  his  prisoner  fprtbwitbr  and 
having  examined  the  officer,  discharged  the  prisoner  iniBe- 
diately.  Orehard's  ease,  5  Buss.  R,  1^  i  and  aeo  IS  Vea.  413, 
Tidd's«9tb  ed«  197i  198*  A  snnmary  mode  of  interfering, 
wbUh,  when  the  facts  ere  not  disputedi  is  exceedingly  salutary, 
and  advisable  to  be  extended.     Ante,  694,  note  (o),  and  Mr. 

Bvans's  nMi^ 

p.  e9&  li  8  from  top,  after  ^'  witness,"  add—"  Either  in  Lon^ 
don  Qit  upon  the  eirouit,  Meekings  v.  Smith,  1  Hen,  Bla,  636; 
Lumley  v.  -— ,  in  Exchequer,  \  June,  1838,  Comyn  shewed 
oanse  against  a  rule  for  discharging  out  of  custody  a  barrister 
who  bad  been  arrested  whilst  returning  from  sessions,  and  he 
was  disohargedf  although  in  returning  he  had  gone  into  a  pic- 
ture shop  to  examine  a  picture,  and  the  Court  referred  lo 
1  Hen.  Bla.  636 ;  Mansell  for  defendant,  Comyn  for  plaintiff!'* 

Remedies  bv         p.  695,  696.    '^  As  to  remedies  in  Courts  of  Squity  more 
te!Ju";f       f"%>  see  post,  4th  Part,  vol  ii.  405  to  443.*^ 

Equity. 

p«  696|  1. 9  from  top^  at ''  possession,"  add  a  reference— '^  As 
to  a  specific  performance,  po$t^  81(0  to  878." 

p.  697,  n.  {q\  add— ''And  see  3  Bum's  J.  a6th  ed.  p.  375.'^ 

p.  701, 1.  3  from  top,  add — ''In  cases  where  an  injunction 
will  pot  be  granted  c^  parte,  and  without  hearing  the  other 
party,  the  practice  is  to  file  the  bill,  serve  subpcena  to  appear, 
and  after  the  appearance  and  notice  thereof,  the  complainant 
files  his  affidavit  of  the  piracy ;  and  then  to  serve  notice  of  mo- 
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tion  foir  ^n  injimctioQi  upon  wbich  ih9  aflSiUifita  |n  opiM>«itiiNI      yoL.!. 
must  be  filed  before  the  siting  of  the  Court  pn  the  day  nam^d   c£t^vuL 

iu  the  notice  of  motion^  and  being  delivered  to  the  counsel  for 

the  complainant  and  the  defendanti  stating  the  aflSdavits  of  eaaU 
party.  The  proceeding  theq  frequently  stands  over  for  sonw 
days  before  the  threatened  motion  is  made^  and  if  soj  tb^n 
pending  the  delay,  each  party  may  file  further  affidavitSi 
giving  notice  thereof,  and  successive  aflyavits  in,  as  it  wor^, 
Tf^V^Vi  rejoinder,  and  rebutter,  and  surrebutter  to  tba  iast  a^^ 
davit  on  each  side.  At  length  the  motion  is  made,  and  wbf^ 
ther  an  injunction  be  granted  or  refused  the  defendant  may 
afterwards  be  required  to  file  his  answer,  and  the  case  may  be 
fnsUy  decided  on  the  bill  at  the  instapee  of  ^itliev  party»  $ee 
an  instance  in  Barfield  v.  Nicholson,  2  Sim.  &  Stu.  1,  wbor§ 
although  an  injunction  was  granted,  yet  afterwards  in  the  same 
iia^e,  upder  tbe  name  of  Barfiald  v*  Kelly,  4  Russ,  R.  9^5,  on 
the  hearing,  the  bill  was  4Umi9sed|  and  t\^  injiinQfioi}  c^ps^ 
quently  dissolved.*'  • 

p.  704,  n.  (6),  add—"  In  Margaret,  «  Hagg.  Ad.  B,  277; 
Sir  Christopher  Robinson  seems  to  take  it  for  granted  that 
peither  the  Court  of  Admiralty  nor  a  Court  of  I^aw  or  Chan- 
qery  cap  decree  a  sale  of  a  share  in  a  ship  i  sed  quserOj  pprti 
718." 


p.  704,  to  second  margin  add  a  referenoet-<r"  See  exemptions 
where  specific  performance  between  partners  will  bo  decreed, 
post,  850,  851,  and  Const  v.  Harris,  1  Turner  &  Russ.  Rep, 
4^6  to  629.'' 

704,  n.  (6),  add — "  See  also  Forman  v.  Homfray,  2  Ves.  & 
Beame^,  330 ;  but  in  Harrison  v.  ArmitagCi  4  Madd,  Rep  143; 
2  Jac.  &  Walk.  866,  and  1  Mad,  Cb,  Pr,  92,  93,  the  doctrinp 
as  to  the  necessity  for  praying  a  dissolution  was  qualified,  and 
it  only  extends  to  the  case  of  an  wjuncH<m,'  and  see  in  general 
Const  v.  Harris,  I  Turn,  &  Russ.  496  to  529,  po^^  860,  8j|}/^ 

p,  705.  '<  Where  tbe  Court  of  Ct  P.  r^f\isad  to  interfare^ 
Grissel  v.  Peto,  9  Bing.  1." 

p.  705,  n.  {m)f  ftdd  reif  vence  to  '^  Lord  Cholniond^ly  t*  Lprd 
Clinton,  Coop.  80 ;  Costigan  v.  Hastier,  2  Schol  &  Lef,  165." 

p,  705,  1.  14  from  top,  add — '^  Where  it  was  understood 
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VOL,  I.  between  the  partners^  upon  a  reference  to  arbitration,  that  one 
Chap.  VIII.  of  them  should  not,  after  an  awarded  dissolution,  set  up  in  bu- 
siness  in  the  neighbourhood,  but  the  award  did  not  in  terms 
contain  a  prohibition  to  that  eifect,  a  Court  of  Equity  granted 
an  injunction  to  that  effect.  Harrison  v.  Gardner^  2  Mad.  R. 
198. 

"  Where  rules  of  a  friendly  society,  enrolled  under  the  act, 
have  been  erroneously  framed  so  as  to  tend  to  exhaust  its 
funds,  the  Court  of  Chancery  has  granted  an  injunction  to  re- 
strain payments.  Reeve  v.  Parkins^  2  Jac.  &  Walk.  3dO^  and 
Pierce  v.  Piper,  17  Vesey,  1/* 

p.  706,  n.  («),  add — ^*  And  see  Ex  parte  Boason,  3  Law  J* 
67,  67i;' 

p.  706,  n.  (u),  add — *^  And  see  Ex  parte  Harding,  1  Buck* 
C.  B.  24|  27 ;  Eden  on  Injunctions.** 

p*  708, 1. 4  from  topi  add — '^  i.  e.  after  an  answer  filed  deny- 
ing the  grounds  for  injunction.** 

p.  708,  n.  («),  add — "  And  see  Hanson  v.  Gardiner,  7  Vea. 
811 ;  Smythe  V.  Smythe,  1  Swanst.254 ;  2  Madd.  Ch.  Pr.  366, 
n.  (py 

p.  709,  n.  (n),  add  reference  to  **  Beame*s  Ord.  15 ;  Smith's 
Ch.  Pr.  457 ;  Chit,  Eq.  Dig.  1052." 

« 

p.  709,  n.  (v),  add  reference — '*  See  in  general  Chit.  Eq. 
Dig.  tit.  Practice,  xxxv.  page  962." 

p.  709,  n.  (u),  add—"  And  see  Bryant  v.  Bush,  4  Russ.  R, 
1>  as  to  the  Court  ordering  the  return  of  a  deposit.'^ 

p.  710, 1.  8  from  bottom,  add — ^^  If  a  deed  be  obtained  im- 
f airly ^  though  without  sxxch  fraud  as  would  be  required  to  in- 
validate at  law,  it  may  be  decreed  to  be  cancelled.  Blackford 
V.  Christian,  Knapp's  Rep.  73 ;  Diarmed  v.  Diarmed,  3  Wils, 
&  Shaw,  37 ;  and  4  Wils.  &  Sh.  346." 


p.  710, 1.  8  from  bottom,  add — "  Under  this  head  may  be 
arranged  the  whole  law  when  or  not  deeds  or  securities  have 
been  obtiuned  by  fraud  or  from  an  infant  just  after  he  came  of 
age,  or  from  a  very  old  man  in  a  state  of  mental  debility ;  4 
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Wils.  &  Shaw,  346 ;  Index,  434.    So  where  a  surgeon,  know-      VOL.  L 

Fart  II* 

ing  that  his  patient  would  probably  not  live  a  month  or  six    chap.  viii. 


weeks,  obtained  from  him  a  deed  granting  an  annuity  of  £100  a 
year  during  the  surgeon's  life,  in  consideration  of  his  covenant 
to  attend  him  professionally  during  the  joint  lives,  the  court  set 
aside  such  deed,  although  it  was  proved  that  the  grantor  was  of 
sound  intellect,  on  the  ground  that  it  was  the  surgeon's  duty, 
under  such  circumstances,  to  decline  accepting  such  a  mode  of 
remuneration.    Popham  v.  Brooke,  5  Russ.  Rep.  8.*' 

p.  716.  "  It  may  be  advisable  for  a  legatee  to  file  a  bill  in 
Equity  or  Chancery,  in  preference  to  a  suit  in  Ecclesiastical 
Court,  Sharpies  v.  Sharpies,  M'Clel.  Rep.  606 ;  3  Tyr.  Rep. 
390  to  419;  ante,  551 :' 

p.  716,1.  4  from  bottom,  after  '*  Ecclesiastical  Court,"  add — 
'^  or  a  devastavit  by  converting  the  assets  to  the  administrator's 
own  use." 

p.  716, 1.  8  from  top,  insert — "  We  have,  when  considering 

the  duties  and  liabilities  of  executors  and  administrators,  in 

some  measure  anticipated  the  observations  to  be  here  intro-^ 
duced,  ante,  551." 

As  to  suits  respecting  Ships  in  the  Court  of  Admiralty,  post ,  Bill  and  injunc- 
part  4,  vol.  ii.  page  517  to  632."  *^""  "  *"  '^''^'' 

p.  716,  1.21  from  top,  after  "application,"  add — "And  a 
creditor  or  creditors  cannot  file  a  bill  against  an  agent  of  one 
executor  or  administrator,  without  also  making  the  latter  a 
party;  Lowe  v.  Fairlie,  2  Mad.  101.  And  where  a  court  in 
Scotland  has  power  to  preserve  property  pendente  litem,  insti. 
tuted  there,  the  Court  of  Chancery  here  will  not  also  interfere 
to  preserve.     Cruikshank  v.  Robarts,  6  Madd.  R.  104." 

p.  716,  n.  (f),  add  reference  to  "  Sharpies  v.  Sharpies, 
M'Clel.  606;  3  Tyrw.  R.  390  to  419." 

p.  717,  n.  («),  add — "  But  if  the  ship  return  to  any  port  in 
England,  the  bond  is  not  forfeited.  Margaret,  2  Hagg.  Ad.  R. 
276." 

p.  718,  n.  (s),  add — "And  see  the  Margaret  as  to  the  sale  of 
the  share  in  a  ship  being  decreed,  2  Hagg.  Ad.  R.  277." 

SUP,  K 
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PartU  p. 718,  n.  (Oi add—"  and  Maugham  on  Ldterary  Pr6peTi7,  a 
Chap.  VIII.    valuable  and  interesting  treatise^  containing  much  original  bh 
formatioti.'' 

p.  719, 1.  6  from  top,  after  "  Book,"  add—"  So  the  printing 
of  oral  lectures,  as  those  of  Mr.  Abemethy's,  were  restrained, 
although  he  had  not  published  any  book,  so  as  to  be  entitled 
to  sue  for  a  piracy  under  the  statutes.  Abernethy*s  case,  3  Law 
J.  209 ;  and  see  observations  in  Maugham  on  Lit^fary  Pkt>- 
perty." 

p.  719,  n.  (d),  add—"  In  4  Russ.  Rep.  355^  the  bill  and  in* 
junction  were  dismissed  with  costs." 

p.  719,  n.  (t),  add—"  The  statute  3  &  4  W.  4,  c.  16,  now 
protects  dramatic  literary  property  from  such  injuries.    Ante, 

98." 

p.  721,  n.  (o),  add—"  but  see  Barfield  v.  Kelly,  4  RttsB.  R. 
366.  Same  bill  and  injunction  dismissed  at  heftring  for  want  of 
evidence." 

p.  721,  n.  (r),  add^"  And  see  Mafsetti  Vi  WillialliB»  1  Bar. 

&  Adolp.  426." 

p.  721,  n.  (0>  add-^"  afterwards,  in  July,  1833,  On  hearing 
of  billi  the  injunction  ttas  continued.  In  Bloileld  v.  Payne,  1 
Nev.  &  Mann.  R.  363,  a  similar  imitation  of  another  person's 
wrappers  was  decided  to  be  actionable." 

723,  n.  (c),  add—"  And  see  fully,  1  Madd.  Ch.  Pr.  169, 
note  f." 

p.  726,  n.  {l)f  add — "  N.  B.  On  the  subsequent  hearingi  the 
injunction  was  dissolved  and  the  bill  dismissed." 

To  prevent  p.  726, 1. 7.    tt  was  doubtcd  in  Jefferson  v.  DiurhaiAi  1  Bos*  & 

Pul.  106,  whether  a  bishop  could  be  restrained  from  commit^ 
ting  waste,  and  the  Court  of  C.  P.  refused  to  interfere.  But  it 
seems  clear  that  he  might  he  reistrained  ih  Equity^  3  Swanst.  R. 
493,  499;  and  see  remtHdy  in  Ecclesiastical  Court,  post^  Tt>l.  it* 
467, 458  ;  R.  v.  Bishop  of  Peterborough,  2  Law  Journal,  199. 
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The  following  are  instances  when  or  not  a  Court  of  Equity      vol.  i. 
will  by  injunction  prevent  waste.  Chap! VnV. 

"  Parrott  v.   Palmer  and  others. — The  Lord  Chancellor 

gave  judgment  in  this  case,  the  facts  of  which,  together  with 
the  arguments  of  counsel,  were  reported  last  week,    tt  was  a 
bill  by  the  lord  of  the  manor  to  restrain  the  tenants  and  their 
lessees  from  digging  for  mines  in  the  manor,  and  to  compel  ah 
account  of  the  profits  of  what  they  dug  for  several  years  back. 
The  defendants  alleged  that  they  had  a  customary  right  to  dig 
for  mihes,  and  that  the  acquiescence  of  the  plaintiffs  for  so  long 
a  tihie  precluded  him  from  denying  that  right  now.    They 
proved  that  they  had  for  years  dug  for  mines,  cut  timber,  and 
dealt  with  the  sub-soil  with  the  knowledge  of  the  plaintiff^ 
and  without  any  attempt  on  his  part  to  prevent  them.    That 
in  the  wills  of  the  tenants  gifts  were  made  of  the  mihes,  and 
the  ddmbsions  of  new  tenants  were  taken  with  an  exception  of 
the  mbes  and  minerals,  and  that  these  wills  ^nd  admissions 
were  regularly  enrolled  in  the  ihanor  Court.    It  was  inconsis- 
tent with  the  principles  and  practice  of  this  Court  that  a  party 
qfler  so  long  an  acquiescence  in  the  exercise  should  be  allowed 
to  deHy  the  Existence  of  a  right y  or  be  declared  entitled  to  a 
share  in  the  profits,  after  having  stood  by  without  incurring  any 
risk,  ibhile  the  other  parties  were  expending  their  capital  in  im-^ 
proving  the  works.    By  the  decree,  which  was  appealed  from, 
the  plaintiff*  was  left  at  liberty  to  bring  an  action  of  trover 
against  the  tenahts,  who  were  in  that  action  to  admit  the  tak- 
ing of  the  minerals.     That  part  of  the  decree  should  be  set 
bside,  and  the  bill  dismissed  with  costs  against  the  plaintiflT, 
except  the  costs  of  the  appeal,  respecting  which  be  would  make 
no  order  ;  but  he  directed  that  the  deposit  be  returned  to  the 
appellants." — Times,  Nov.  12,  1834. 

**  Ogden  V.  Burgess. — Injunction. — Mr.  Cooper  made  an  ap- 
plication to  the  Court  ex  parte  (or  an  injunction  to  restrain 
this  defendant,  his  workmen  and  agents,  from  proceeding  to  cut 
the  trees,  break  down  the  fences^  and  prostrate  the  walls  in  the 
pleasure-grounds  of  the  plaintiff:  The  plaintiff*  purchased  a 
hotlse  ih  his  neighbourhood  in  18^0,  and  laid  out  the  grounds 
attached  in  pleasure-gardens,  expending  a  considerable  sum  in 
beautifying  and  decorating  it,  and  had  continued  in  the  quiet 
and  uninterrupted  possession  of  the  premises  from  1820  to  the 
present  time.  I'he  defendant  resided  in  a  house  immediately 
adjoining,  and  declaring  that  he  possessed  a  right  of  way 
through  the  plaintiff*'s  estate,  had  proceeded  vi  et  armis  to  cut 

k2 
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VOL.  I.      a  road  through  the  pleasure-grounds  directly  under  the  win- 
Ci)ap?\'iii.    <lo^  of  the  plaintiff's  house.     The  plaintiff  asserted  that  no 
such  right  existed^  and  therefore  appHed  to  the  Court  to  re- 
strain the  progress  of  the  defendant. 

"  EUs  Honour  was  of  ofinion^  prima  facie,  that  a  quiet  pos- 
session for  fourteen  years  entitled  the  plaintiff  to  the  protection 
of  the  Court  against  a  proceeding  like  the  present,  and  ordered 
the  injunction  to  issue.'* — Times,  Nov,  12,  1834. 

p.  726, 1.  7  from  bottom,  after  "  equity,"  add — "  and  it  lies 
to  prevent  a  purchaser  who  has  not  paid  all  the  purchase- 
money,  from  cutting  timber,  or  exercising  other  acts  of  owner- 
ship.    Casamajor  v.  Strode,  1  Sim.  &  Stu.  381,  434." 

p.  729, 1.  10,  add—"  But  the  erecting  a  bulwark  in  a  river, 
which  would  change  the  course  thereof,  and  throw  it  upon  and 
injure  the  opposite  land,  may  be  restrained  by  injunction. 
Menzies  v.  Breadalbane,  3  Wils.  &  Shaw,  235." 

p.  730,  last  line,  after  "  erection,''  add — '^  and  an  injunction 
lies  to  prevent  the  erection  of  a  bulwark  in  a  river  which  would 
become  a  nuisance,  and  injure  the  applicant's  lands  by  changing 
,the  course  of  the  stream.  Menzies  v.  Breadalbane,  3  Wils.  & 
Shaw,  236." 

p.  731,  1.  19  from  top,  at  "  Courts,"  add  a  note—"  Under 
circumstances  an  injunction  was  granted^  in  Chancery  to  stay 
proceedings  in  the  Court  of  Sessions  in  Scotland.  Bushby  v. 
Munday,  5  Madd.  Rep.  297.  So  injunctions  to  stay  proceed- 
ings upon  a  bill  of  foreclosure  in  foreign  courts  may  be  obtained, 
redemption  being  in  progress  in  Chancery  here,  Berkhead  v. 
Kemble,  1  Sim.  &  Stu.  7.  But  a  bill  or  application  of  this 
nature  would  not  succeed,  if  the  party  applying  for  injunction 
improperly  obtained  possession  pending  a  suit  for  establishing 
bis  equitable  title,  1  Russ.  8c  M.  336." 

p.  731,  n.  (tt),  add— "and  see  fully  Pannell  v.  Taylor,  1  Turn. 
&  Russ.  R.  103." 

p.  732,  n.  (6),  add—"  and  1  Turn.  &  Russ.  344 ;  and  ac- 
cording  to  Flack  v.  Holme,  although  the  amount  be  all  an  one 
side,  and  for  goods  consigned  at  different  times." 
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CHAPTER  IX. 

OF  THE  STATUTES  OF  LIMITATIONS^  AND  OF  THE  CONSEQUENCES 
OF  LACHES  AND  LAPSE  OF  TIME  INDEPENDENTLY  OF  THOSE 
STATUTES. 


p.  736.  After  the  first  eleven  lines^  erase  the  next  paragraph      vol.  i. 
in  first  edition  to  the  yroTds,Vigilaniibus  non  dormierUibus  leges     ^^^J*  ^'^ 
subservient,  ^c.  and  substitute  as  foUowSi  with  an  analysis  of  — — — 
3  &  4  W.  4,  c.  27  and  c.  42  in  notes. 

The  Statutes  of  Limitations  are  oi  a  general  or  limited  nature.  Enameration  of 
The  former  have  been  principally  the  32  Hen.  VIII.  c.  2,  1  *»»«f°™«'»^^- 
Mary,  sess.  2,  c.  6^  31  Eliz.  c.  6,  21  Jac.  1,  c.  16,  4  &  5  Ann. 
c.  16,  9  Geo.  3,  c.  16,  and  9  G.  4,  c.  14.  Those  of  a  more 
limited  nature,  as  respecting  justices  of  the  peace,  24  G.  2,  c.  44, 
s.  8,  suits  in  the  Ecclesiastical  Courts,  53  G.  3,  c.  127,  and  the 
customs  and  excise,  28  G.  3,  c.  37,  s.  23,  6  G.  4,  c.  108,  id.  c« 
114,  and  7  &  8  G.  4,  c.  53,  s.  115 ;  see  these  Acts  collected, 
and  the  decisions  thereon,  Chitty's  Col.  Stat.  697  to  711. 

But  upon  the  subject  of  the  limitation  of  actions  and  suits.  The  recent 
there  have  in  the  last  Session  of  Parliament  been  two  Acts  ^s^^4^^^^\, 
passed  of  very  extensive  and  important  operation,  the  first  (3  ^  ^  ^^* 
&  4  W.  4,  c.  27),  relating  principally  to  Real  property,  and 
which  principally  came  into  operation  after  the  31st  December, 
A.  D.  1833 ;  and  the  other,  the  3  &  4  W.  4,  c.  42,  s.  3,  4,  6,  6, 
and  7,  relating  to  all  claims  for  rent,  and  actions  of  covenant  or 
debt  upon  any  specialty,  and  actions  and  scire  facias^  and  ac- 
tions on  awards,  where  the  submission  was  not  by  specialty,  upon 
a  recognizance,  or  for  a  copyhold  fine,  or  for  an  escape,  or  for 
money  levied  on  a  fieri  facias^  and  all  actions  for  penalties,  da- 
mages, or  money  given  by  statute  to  a  party  grieved ;  and 
which  Act  commenced  in  operation  on  1st  June,  a.  d.  1833. 
The  first  act  virtually  repeals  most  of  the  prior  statutes  of 
limitations  as  regards  real  property,  and  the  last  act  provides 
for  most  of  the  exceptions  which  in  the  construction  of  the 
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VOL.  I.       prior  Acts,  as  to  personal  and  mixed  actions,  had  been  intro- 
nu^''j}l'      duced.     But  it  will  be  observed,  that  actions  and  scire facioM 
upon  judgments  are  still  without  any  statute  of  limitation.(6) 


Chap.  IX. 


(6)  The  Student,  before  readhig  the  context  of  this  chapter,  should  read  the  fol- 
lowing note,  as  some  parts  of  the  new  enactments  may  affect  the  context  of  Uiis 

chapter : — 

The  3  &  4  W.  4,  c.  27,  in  the  first  section,  as  usual  in  modern  legislation,  eiiacU 
and  declares  the  meaning  of  certain  terms  therein  used,  as  of  land,  rent,  peraoo, 
number,  and  gender ;  and  then  Sect.  2  enacts,  that  no  rent  or  land  shall  be  recovered 
but  within  twenty  years  after  the  right  of  action  ^ccruc^  to  the  daiixuin(,  pr  to  soo^ 
person  whose  estate  he  claims. 

S.  3  enacts,  when  the  right  shall  be  deemed  to  have  accrued  only  from  the  lime  of 
the  last  actual  possession  or  receipt  of  profits  or  rent,  or  from  the  time  of  the  deaths 
of  the  person  who  died  iu  possession  or  receipt  of  rent,  or  from  tlic  time  of  conveyance 
by  deed  to  the  claimant,  or  some  person  under  whom  he  claims,  from  a  person  at  the 
time  in  possession  or  receipt  of  rent,  or  an  estate  in  reversion,  or  remainder  from  the 
time  his  right  of  possession  accrued^  or  when  he  claims  by  forfeiture,  from  the  time  of 
the  forfeiture. 

S.  4  provides,  that  a  remainderman  or  reversioner  may  waive  the  forfeitar^,  and 
claim  within  twenty  years  of  his  right  accruing,  independently  of  such  forfeiture. 

S.  5.  A  reversioner  shall  have  u  new  right,  and  may  d&im  within  twenty  yean  after 
the  determination  of  the  preceding  estates,  notwithstanding  certain  enumerated  events. 

S.  6  takes  away  any  allowance  of  time  in  respect  of  the  interval  batveen  the  death 
of  an  intestate  and  the  administrator's  obtaining  letters  of  administration. 

S.  7.  In  case  of  an  actual  tenancy>at-will  (excepting  a  mortgagor),  the  right  of  the 
landlord  or  owner  is  to  be  considered  as  accruing  at  the  expiration  of  such  tenancj«  pr 
at  the  expiration  of  one  year  after  its  commencement. 

6. 8.  No  person,  after  a  tenancy  from  year  to  year,  or  other  period,  without  a  lease, 
shall  have  any  right  to  make  entry,  distram  or  bring  an  action,  but  ficom  the  end  of  the 
first  year  or  last  payment  of  rent. 

S.  9  provides  that  where  rent  amounting  to  the  yearly  sum  of  90s.,  or  upwards, 
reserved  by  a  lease  in  writing,  shall  have  been  received  by  some  person  wrongfully 
claiming  the  reversion  on  Uie  determination  of  such  lease,  the  right  of  the  party  enti- 
tled under  the  lease,  or  the  person  through  whom  he  claims  the  right  to  makfi  entiy, 
distrain  or  bring  an  action,  after  determination  of  such  lease,  shall  be  deemed  to  have 
first  accrued  at  the  time  when  the  rent  was  first  wrongfully  received,  and  not  from  the 
determination  of  such  lease. 

S.  10.  A  mere  entry  shall  not  be  deemed  a  possession. 

S.  11.  No  continual  or  other  claim  upon  or  near  any  land  shall  preserve  any  right  of 
making  an  entry,  distraining  or  to  bring  an  action. 

S.  12.  The  possession  of  one  or  more  of  several  co-parceners,  joint  tenants,  or  tenants 
in  common,  shall  not  be  deemed  the  possession  of  the  others. 

S.  13.  The  possession  of  a  younger  brother,  or  other  relation  of  the  heir,  not  to  be 
deemed  the  possession  of  such  heir. 

S.  14.  An  acknowledgment  in  writing,  signed  by  the  party  in  possessioD,  and 
given  to  the  party  entitled,  or  his  agent,  shall  be  equivalent  to  possession,  or  receipt 
of  rent 

S.  15.  Where  the  possession  is  not  adverse  at  the  time  of  the  passing  of  tbia  Act, 
the  right  shall  not  be  barred  until  the  end  of  five  years  aAcrwards. 

S.  16.  Persons  at  the  time  the  right  first  accrued,  under  disability  of  infoncy,  co- 
verture, idiotcy,  lunacy,  unsoundness  of  mind,  or  absence  beyond  seas,  and  their 
representatives,  shall  be  allowed  ten  years  from  the  termination  of  their  disability  or 
their  death. 

S.  17.  That  no  action  shall  be  brought  but  within  forty  years  next  after  the  right  of 
aetion  first  accrued. 

S.  18.  No  furthei  time  shal)  be  allowed  for  any  succession  pf  disabiiittef* 

S.  19.  Scotiand,  Ireland,  nor  the  Islands  ol  Man,  Guernsey,  Jersey,  Aldemeyi 
orSark,  nor  any  island  adjacent  to  any  of  them  (being  part  of  his  Majesty's  domi- 
nions), shall  be  deemed  to  be  beyond  seas.  See  also  3  &  4  W.  4,  c.  42,  s.  7,  to  the 
same  effect. 

S.  20.  When  the  right  to  an  estate  iu  possession  has  been  baned  by  tiie  dctenni* 
nation  of  the  periods  hereinbefore  limited,  the  right  of  the  same  person  to  fatore  estates 
shall  also  bo  barred. 

S.  21.  Where  any  tenant-in- tail  is  barred,  the  remainderman,  whom  he  mi^have 
barred,  shalj  not  recover.    See  Doe  dm.  Smith  v.  Pike,  3  Bar,  &  Adolp.  741. 
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Before  these  very  recent  Acts,  in  some  cases  parties  were      vol.  l 
allowed  even  skfttf  years,  and  in  others  190/  so  tnany  days.    But     ^^^^  ^^ 


S.  t2.  PussessioD  adverse  to  a  tenant-in-tail  sliail  run  on  against  the  remainderman, 
wh^tm  he  might  have  barred.     Dm  dtm*  Smith  ▼.  Pike,  3  Bar.  &  Adolp.  741. 

S.  33,  Where  there  shall  have  been  possession  of  any  land  under  an  assurance 
thereof  by  a  tenant-in- taii,  which  shall  not  bar  the  remainderman,  they  shall  be  barred 
after  the  end  of  twenty  years  from  the  time  when  the  assurance,  if  then  executed,  would 
have  barred  them. 

S.  84.  No  suit  in  Equity  shall  be  brought  after  the  time  when  the  pUiuitiff,  if  enti- 
tled at  ]aw»  could  not  have  brought  an  action  or  made  entry. 

S.  25  provides  that  where  land  or  rent  Khali  be  vested  in  a  trustee  upon  an  express 
trust,  the  right  of  the  cettui  ^ue  trust,  or  person  claiming  through  him,  shall  not  be 
deemed  to  have  accrued  until  after  a  conveyance  to  a  purchaser  for  a  valuable  con- 
sideration. 

S.  26.  In  cases  of  concealed  fraud,  no  time  shall  run  until  the  fraud  shall  h^ve  been, 
or  with  reasonable  diligence  might  ha%'e  been  first  discovered :  provided  that  no  owner 
shall  sue  in  equity  on  account  of  fraud,  or  set  aside  a  bonajidt  conveyance  to  a  pur- 
chaser lor  valuable  consideration. 

S.  27  contains  the  jurisdiction  of  equity  iu  refusing  relief  on  the  ground  of  acquies- 
cence or  otherwise* 

S,  28.  A  mortgagor  shall  be  barred  at  the  end  of  twenty  years  from  the  time 
when  the  mortgagee  took  possession,  or  from  the  last  written  and  signed  acknow- 
ledgment. 

S.  29.  That  no  lands  or  rents  shall  be  recovered  by  ecclesiastical  or  eleemosynary 
corporations  sole,  but  within  two  incumbencies  and  six  years,  or  sixty  years. 

S.  30.  No  person  shall  bring  a^y  quart  impedit,  or  other  action  or  suit,  to  recover 
any  advowson,  but  within  three  incumbencies,  or  sixty  years. 

S.  31.  Incumbencies  after  a  lapse  shall  be  reckoned  within  the  period,  but  not  in- 
cumbencies  after  promotions  to  bishoprics. 

S.  32.  In  the  construction,  any  person  claiming  an  advowson  in  remainder,  which 
the  owner  of  the  estate-tail  might  have  barred,  shall  be  deemed  to  be  a  person  claim  • 
ing  through  such  estate-tail,  and  his  right  to  bring  any  quare  impedit  shall  be  limited 
accord  in^y. 

S.  33  provides  that  no  person  shall  bring  any  quare  impedit  alter  tlie  expuration  of 
100  years  from  the  time  of  possession  adverse  to  his  claim,  or  that  of  the  person 
throagli  whom  he  claims. 

8.  34.  That  at  the  determinatioo  of  tlie  periods  of  limitatioD,  the  ri^jbt  nf  the  party 
out  of  possession  shall  be  cxtiugubhed. 

S.  35.  The  receipt  of  the  rent  payable  by  any  tenant,  shall,  as  against  bim,  or  any 
person  claiming  under  him  (but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of 
the  profits  of  the  land. 

S.  S6»  That  certain  enumerated  real  or  mixed  actions  (except  writs  of  right,  of 
dower,  or  writ  of  dower  unde  nihil  habet  or  a  quare  impedii,  or  an  ejectment,)  shall  not 
be  brought  after  31st  December,  a.  d.  1834. 

S.  37  provides  that  in  certain  cases  real  actions  may  be  brouglit  before  Ist  June, 
1835j  in  CMp  the  same  might  h^ve  been  brought  if  this  Act  had  not  been  made, 
notwithstanding  the  period  of  twenty  years  hereinbefore  limited  shall  have  expired. 

S.  38  sAvef  uo  riglita  of  penan3  entitled  to  bring  a  real  actiott  at  the  time  of  pMsing 
the  Act. 

S.  39.  No  descent  cast,  discontinuance,  or  warranty,  which  miiy  liappen  or  he 
made  «fter  3l9t  I)ecemberi  a.  d.  %^$S,  shall  toll  or  defeat  a  riglit  of  entry  or  action. 
See  Adams*s  Ejectment,        edit,  as  to  descent  east, 

S.  40.  Money,  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity,  and  legacies,  shall  be 
deemed  satisfied  at  the  end  of  twenty  years  next  after  a  present  right  to  receive  the 
same  accrued,  if  there  shall  be  no  interest  paid,  or  acknowledgment  in  writing 
(signed  by  the  party  by  whom  the  same  shall  be  payable,  or  his  agent),  in  the  mean 
time. 

S.  41.  No  arrears  of  dower,  or  damages  on  account  of  such  arrears,  shall  be  reco- 
vered for  more  than  six  years. 

S.  42.  No  arrears  of  rent,  or  any  interest  in  respect  of  any  sum  charged  upon  or 
payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  damages  in  respect  of 
such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress,  action  or  suit,  but 
within  six  years,  or  a  signed  acknowledgment  in  writing,  with  a  proviso  in  case  of 
prior  mortgages. 
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VOL.  I. 
Part  II. 
Chap.  IX. 

The  law  before 
recent  acts. 


General  object 
and  outline  of 
the  provisions. 


these  recent  Acts  materially  shorten  the  time  as  regards  actions 
at  law,  and  suits  in  equity  in  the  Spiritual  Courts.  As  observed 
in  Sugden's  Vendor  and  Purchaser,  sometimes  the  former  Acts 
barred  the  Right,  in  others  only  the  Remedy,  Sugden,  Vend. 
&  P.  8th  edit.  349, 764,  n.  (y) ;  766,  n.  (p) ;  and  in  either  caatf, 
as  by  lapse  of  time  on  the  one  hand,  the  party  originally  enti- 
tled loses  his  right  or  remedy;  and  so  on  the  other  hand 
his  opponent,  by  the  same  lapse  of  time,  in  effect  acquires  a 
right  or  title  to  an  estate  ;  though  it  has  been  properly  observed, 
that  a  title  by  mere  lapse  of  time,  being  subject  to  some  ex- 
ceptions,  is  not  a  right  upon  which  any  purchaser  should  too 
readily  rely  ;   Sugd.  V.  &  P.  8th  ed.  S4S  to  358. 

2.  Vigilantibtts  non  dormientibus  leges  subservient  is  a  well- 
known  maxim,  reduced  to  certainty  and  practical  utility  either, 
&c.    (Then  proceed  as  in  first  edition,  page  737.) 


p.  737,  n.  (d),  add—"  3  &  4  W.  4,  c.  27,  s.  27." 

p.  737,  n.  (e),  add-^«  3  &  4  W.  4,  c.  27,  s.  43." 

p.  738,  to  alphabetical  list,  ^'  Bond  or  Specialty^  ^c."  add 
'*  but  see  3  &  4  W.  4,  c.  42,  s.  3." 

p.  739,  at  bottom,  add — '^  Presumption,  see  Bond." 

p.  740,  line  2  from  top,  insert — '^  Real  actions  abolished  by 
3  &  4  W.  4,  c.  27 ;  ante,  737,  738." 

p.  740.  "  Quit-rents,*'  to  references  add — '*  but  see  3  &  4 
W.  4,  c.  27,  and  c.  42." 

p.  740.  "  Right,  writ  of,'  to  references  add — *'  but  real  ac* 
tions  were  abolished  by  3  &  4  W.  4,  c.  27 ;  ante,  737,  7S8." 

p.  740.  "  Scire  faciasj"  to  reference  add — ^^  but  see  3  &  4 
W.4,c.4^.'' 


The  enactments 
in  3  &  4,  W.  4, 
c.  4f .  s.  3, 4,  S, 
6,  7,  limiting 
aciions  and 
tcirefacias 
on  specialties 
and  recogni* 
sances. 


S.  43  enacts  that  this  Act,  and  limitations,  shall  extend  to  the  Spiritual  Courts. 

S.  44  provides  that  the  Act  shall  notextehd  to  Scotland,  or  to  advowsons  in  Ireland. 

Tlie  3  £c  4  W.  4,  c.  4t,  s.  3,  4,  5,  6,  7,  does  not  relate  to  the  recovery  of  Real  Pro- 
perty, but  was  passed  principally  in  aid  of  the  common  law  rule  of  prescri/rtMH  of  pay- 
ment after  twenty  years  of  debts  secured  by  specialty.  It  enacts  that  such  actions, 
and  acirefadai  on  arecognitance  (but  does  not  notice  Judgmnntt),  shall  be  comfflenced 
within  ten  years  after  the  end  of  the  Sessions,  or  within  twenty  years  after  the  cause  of 
action  accrued ;  with  a  proviso  in  case  of  infancy,  coverture,  and  persona  beyond  Maa» 
and  for  signed  and  acknowledged  grants  in  writing,  and  payments,  &c. 
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p.  740.  "  SpeeiaUiet,"  add—"  8  W.  4,  c.  42,  s.  3."  VOL.  L 

Pabt  II* 


p.  740.  "  Tithes;'  add  reference— "  Modus  60  years,  2  &  3 
W.4,c.  100;/io*^,745/' 

p.  741,  n.(e)9  add — ''Benest  v.  Pipon,  Knapp's  Rep.  60; 

post,  iisir 

p. 744,  line  12,  after  "in  law,"  add — "and  which  in  sub- 
stance is  the  same,  although  not  so  comprehensive  nor  so  ex- 
plicit in  definitions  as  the  recent  enactment  in  3  &  4  W.  4, 
c.  27,  s.  2,  which  we  have  just  stated  in  the  note.  It  will  be 
essential  for  the  student  to  attend  to  the  terms  of  this  act  of 
21  Jac.  1,  c.  16,  and  the  decisions  thereon,  as,  subject  to  the 
express  alterations,  they  will  assist  in  the  construction  of  the 
more  recent  act  which  commenced  in  operation  from  the 
31st  December,  a.d.  1833/' 

p.  744,  line  9  from  bottom,  at  "  beyond  the  seas,"  add  a  note 
— "  see  construction  to  be  put  on  the  words  '  beyond  the  seas' 
in  this  act,  3  &  4  W.  4,c.  42,  s.  78,  post,  143,  addendum  to  769." 

p.  744,  n.  {t\  add—"  But  the  statute  3  &  4  W.4,  c.  27,  now 
expressly  takes  away  the  entry  after  twenty  years,  ant€y  135." 

p.  745,  last  line,  add — "  and  chapter  100  of  the  same  ses- 
sions must  also  be  observed." 

p.  747,  line  9  from  top,  after  "adverse  possession,"  dele  next 
three  lines,  and  then  add — "  were  even  before  the  recent  act 
putting  an  end  to  such  real  actions,  but  of  rare  occurrence ; 
and  after  the  31st  December,  a.d.  1834,  it  is  provided,  that 
the  several  therein  enumerated  real  actions,  and  all  other  ac- 
tions real  or  mixed  (excepting  a  writ  of  right  of  dower,  or  writ 
of  dower  unde  nihil  hahet,  or  a  quare  impedit,  or  an  efectment, 
or  a  plaint  for  free-bench  or  dower,)  shall  be  abolished,  3  &  4 
W.4,  C.27,  S.36.  As,  however,  those  ancient  writs  were  in 
full  force  till  that  time,  we  will  notice  them  cursorily.*' 

p.  747,  n.  (a),  add—"  and  post,  752." 

p.  752,  line  21  from  top,  after  "  of  the  land,"  add—"  It  was 
recently  holden,  that  where  an  heir  in  tail  brought  ejectment 
against  a  defendant  who  had  been  in  receipt  of  the  rents 


Chap.  IX. 


p^^'  iL      ^^^'^^y  years  Aunog  the  }ife  of  th^  ancestor  in  tati,  and  seven 
Cbsp.  IX.     years  after  his  deaths  and  the  ancestor  had  had  seisin,  that 

" "■    8ueh  pq^s^asiQl)  by  %h^  defendant  was  no  bar  to  the  action,  and 

that  the  lessor  of  the  plaintiff  was  not  bound  to  rebut  the 
presumption  arising  from  such  possession,  by  shewing  that  the 
£^n0estQr  had  not  conveyed  by  fine  and  reeovery  or  other  con- 
veyance that  worked  a  discontinuance.  Doe  d.  Smith  v.  Pike, 
3  Barn.  &  Adol.  738.  But  now  see  the  express  enactment  in 
3  &  4  W.  A,  c.  @7,  s.  91,  oMie,  )85.  But  after  the  Slst  Decem- 
ber, A.D.  1839,  a  mere  admission  must  be  in  tmiHMg,  and  ^ned 
by  the  party  makuig  it,  3  &  4  W.  4,  o.  27,  s.  14.*' 

p.  758,  line  flfii  from  top,  add — ^^  All  these  decisions  were 
heibro  the  reeenk  siaMe  of  Umiiatious  as  to  real  property, 
3  &  4  W.  4,  e.  97,  s.  10,  whioh  enacts,  that  the  possession  or 
veoeipt  of  rent  by  one  of  several  parceners,  joint-tenants,  or 
.  tenants  in  common,  shall  not  be  deemed  the  possession  or  re- 
ceipt of  the  other  coparcener,  joint^tenant,  or  tenant  in  com- 
mon. Nov  shall  the  possession  of  a  younger  brother  be  deemed 
that  of  the  heir.  This  enactment  will  put  an  end  to  all  ambi- 
guity or  eomk^uciive  possessipn.  See  the  section  printed  amiey 
addendum  to  p.  278,  and  also  ante,  135,  addendum  to  736, 
787,  n." 

p.  754,  line  19  from  top,  add— ^' In  cases  that  may  arise 
under  the  new  aot,  8  &  4  W.4,  o.  87,  the  14th  section  requires 
an  acknowledgment  in  writing  signed,  and  actual  payment  of 
rent  to  prevent  the  operation  of  the  statute,  ante,  addendum  to 
p.  078.  It  was  in  a  late  ease  doubted,  whether  in  case  of 
a  plea  of  Uheimm  ienementum,  the  plaintiff  must  not  reply 
speciaBy  that  be  had  had  twenty  years'  adverse  possession, 
Lowe  V.  Gorrett,  3  Barn.  &  Adol.  868/' 

p.  754.  n.  (J)y  add—"  The  statute  8  &  4  W.  4,  c.  27,  s.  4,  as 
to  forfeitures,  is  express  upon  this  point." 

p.  764,  n.  (wi),  add—"  and  see  8  &  4  W.  4,  c.  S7,  s.  4." 

p.  756,  line  10  from  bottom,  add — "The  consequence  of  dis- 
abOities  as  exceptions  are,  after  the  Slst  December,  a.d.  1833, 
provided  for  by  the  3  &4  W.  4,  c. 27,  s.  16  to  19,  ante,  135, 
addendum  to  736,  737,  n." 

(iuitranu.  p.  766,  L 6  from  bottom,  after  *'  quH^ents;'  add—"  Hie  21 
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Jac.  Ij  c.  I65  s.  5,  bars  tb^  iremed;  by  aptjoni  though  not  the      p^^'rl' 
remedy  by  distress.   As  tp  g^ii'Xe\kts,  see  He  doHbtitfg  (ipinjoQi^     chap.  IX. 
iq  6  Wwtw.  162, 163.    On  10  Oct.  1834,  ^  very  em^^t  PW?  ^ 

veyanp^r  sffid  (in  ^i^periepced  barrister  gftv^  ppiniw  ik^%  HA 
action  of  fkbf  was  the  proper  r^ifiedy  fpr  a  guit-v^t  pi^yAbl^ 
by  a  Aroehqld^i  hut  consi^eved  that  jfi^i^r^ts  are  Fithiq  th^ 
4laM&  qf  limiti^i(m»  21  J^p,  1^  c,  10,  f .  3j  an4  thal^  only  such 
part  of  the  arrear  as  had  accrued  wUhin  six  year^  wi^  reco* 
Yerable  by  that  remedy ;  though,  perhftps,  qnder  (h§  94  wd 
16th  sections  of  3  ^  4  W*  4,  P-  27,  the  whole  of  thp  arrears 

which  hitd  accrued  might  perhaps  be  T^^y&i^  hy  ^  d^ir^^^" 

p.  766,  line  3  from  bottom,  add—''  But  all  these  exceptions 
are  provided  for  by  the  reeent  act,  3  ^  4  Wt  4,  p.  1^7,  fjthoMgh 
the  right  to  small  quit-rents  and  other  rents  under  20«.  per 
annum  is  not  lost  by  non  claim,  3  &  4  W.  4,  e.  37,  S«  9,  fmie^  73Q, 
737,  n.;  and  a  copyhold  fine  must  now  be  sued  for  within  six 
years  after  it  is  payable,  3  &  4  W.  4,  c.  43,  s.  3,  post,  p«  li&, 
addenda  to  769/' 

p.  767,  n.  (e)  and  (A),  for  «  Pisson'*  read  <*  Pipon." 

p.  76Q,  line  11  from  bottom,  ad^l-^^'  The  time  for  proceeding 
for  tithes  b  also  regulated  by  the  9  &  3  W,  4,  e.  100." 

p.  769,  n.  (tt),  add—"  But  now  see  3  &  4  W.  4,  c.  27,  s.  24, 
expressly  providing  for  suits  in  Court  of  JBlqutty,  ante,  1^6, 
addenda  to  736  to  740^  in  notes.' 


f> 


p.  760,  line  10  from  bottom,  add — "  We  shall  perceive  that 
in  the  recent  statute  of  limitations  relative  to  real  property  and 
claims  of  that  nature  presently  stated,  by  the  3  fc  4  W.  4, 
c.  27,  s.  24  to  29,  there  are  express  enactments  preaer|hing 
how  far  the  statute  shall  affect  proceedings  in  Courts  of 
Equity. 

''  After  the  31st  December,  1833,  the  act  limiting  claims  to  The  recent  sta- 
real  property  (comprising  land  in  its   most  compreh«isive  uom^^V  &  4^" 
signification,  ante,  179,  and  all  chattel  interests  therein,  and  W.4,  c.27,  re- 
rents,  comprising  heriats,  rent-charges  and  annuities,  and  all  property  and 
suits  and  services  for  which  a  distress  could  be  made,)  will  be  cia»m«o^tJ»a* 

'  ,       •         nature* 

the  very  comprehensive  act,  3  &  4  W*  4,  c.  27,  and  which  we 
have  seen  enacts,  'that  after  the  31st.  December,  1833^  pp 
person  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  pr  rent,  but  within  twenty  years  ne:jct  after 
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VOL.  1.       the  time  at  which  the  tight  to  make  such  etdry  or  distress^ 
Chapyix.     ^^  '^  bring  such  action,   shall  have  first   accrued  to  some 

person  through  whom  he  claims;  or  if  such  right  shall  not 

have  accrued  to  any  person  through  whom  he  churns^  then 
within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress^  or  to  bring  such  action,  shall  have 
first  accrued  to  the  person  making  or  bringing  the  same* 
It  will  be  observed  that  the  terms  of  this  section  substantially 
resemble  those  in  the  21  Jac.  1,  c.  16,  ante,  744,  745.  The  act 
then  proceeds  to  define  what  shall  be  considered  the  periods  in 
different  cases  from  which  the  twenty  years  shall  begin  to  run 
and  operate.    See  enactments,  ante,  737,  738.'' 

p.  761,  line  11  from  bottom,  add  a  note — '^  See  a  similar  ex* 
ception  in  the  recent  act  for  further  amendment  of  the  law, 
3&4W.4,c.42,s.6." 

p.  761,  line  2  from  bottom,  at  ^' the  seas,"  add  a  note — ''The 
3  &  4  W.  4,  c.  42,  s.  7,  as  to  what  is  not  beyond  the  seas^  post, 
143,  addendum  to  769;  and  see  the  older  cases  as  to  beyond 
seas,  Chit.  Col.  Stat.  766,  n.  (/)." 


p. 762,  line  17  from  bottom,  add  a  note — ''See  cases  as  to 
'beyond  seas,'  Chit  Col.  Stat.  705,  n.(/);  and  what  shall  not 
be  beyond  seas,  see  3  &  4  W.  4,  c.  42,  s.  7." 

p.  762,  line  13  from  bottom,  add — "  The  enactments  in  2  &  3 
W.  4,  c.  71,  and  c.  100,  must  also  be  kept  in  view,  ante,  adden- 
dum to  746." 

p.  764,  line  19  from  top,  after  "  rent-charge,"  add — "  But 
these  however  are  provided  for  by  the  recent  act,  3  &  4  W.  4, 
c.  42,8.3." 

p.  764,  line  10  from  bottom,  after  "  under  a  fi.,  fa."  add — 
"  But  which  last  two  exceptions  are  now  provided  for  by  3  &  4 
W.  4,  c.  42,  s.  3.  See  post,  143,  addendum  to  769 ;  and  ante, 
741." 

p.  764^  line  4  from  bottom,  for  "  other  limitations  are  proposed 
to  introduce  by  a  bill  now  before  the  House  of  Parliament,'^ 
read,  "  other  limitations  have  been  introduced  by  the  3  &  4 
W.  4,  c.  42,  as  presently  stated." 

p.  766,  line  6  from  bottom,  after  "ptobate,"  add—"  The  re- 
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cent  act  for  the  limitation  of  actions  as  regards  real  property,       VOL.  I. 
viz.  3  &  4  W.  4,  c.  27,  s.  6,  expressly  provides,  that  for  ihepur*      ch^p.  ix. 

poses  of  that  act  an  administrator  claiming  the  estate  or  in-  ""^ 

terest  of  the  deceased  person,  of  whose  chattels  he  shall  be  ap- 
pointed administrator,  shall  be  deemed  to  claim  as  if  there  had 
been  no  interval  of  time  between  the  death  of  the  deceased 
and  the  grant  of  administration.  So  that  as  regards  chattels  realp 
they  must  be  proceeded  for  within  the  limited  time  absolutely 
without  regard  to  the  date  of  the  letters  of  administration.'* 

p.  765,  n.  (f).  "  Limitation  of  action  of  trover,^'  add — '*  But 
in  Frazer  v.  Swansea  Canal  Company,  3  Nev.  &  Man.  391,  the 
Court  of  King's  Bench  held,  that  if  there  be  a  seizure  of  coals 
and  barges,  and  some  days  afterwards  a  sate,  the  six  months 
as  against  a  mortgagee  of  the  coal  mine  and  barges  run  only 
from  the  time  of  sale^  especially  if  the  seizure  and  detention 
were  lawful,  and  only  the  sale  illegal,  although  against  the 
mortgagor  the  six  months  would  have  run  from  the  time  of 
seizure*** 

p.  766,  line  1 1  from  top,  add — *^  Cases  have  occurred  of  an 
improper  subtraction  of  water  from  a  river  within  twenty 
years ;  and  of  a  party  entitled  to  the  use  of  the  subtracting 
water  afterwards^  and  upwards  of  six  years  after  the  subtraction, 
building,  or  having  occasion  for  the  subtracted  water,  suing  for 
the  antecedent  injury,  Mason  v.  Hill,  3  Bam.  &  Adol.  304." 

p.  766,  line  20  from  top,  add — "  More  especially  as  the  Te- 
cent  act  3  &  4  W.  4,  c.27,  s.  26,  allowing  an  exception  in  the 
limitation  of  suits  relating  to  real  property  in  cases  of  fraud 
only  gives  a  bill  in  equity." 

p.  766,  last  line,  at  "  seas,''  add  a  note — *'  What  not  beyond 
the  seas,  3  &  4  W.  4,  c.  42,  s.  7,  post^  143,  addendum  to  p.  769." 

p.  766,  n.  («),  add—"  but  see  3  &  4  W.  4,  c.  27,  s.  6,  antCy 
739,  as  to  letters  of  administration." 

p.  766,  n.  (p),  add—"  ante,  736." 

p. 766,  n.(r),  add — "Chappie  v.  Durston,  1  Cromp.  &  Jer. 
1,  is  express  that  the  statute  must  be  replied  specially  to  a  plea 
of  set-off." 
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TOL.  r.  p.  767|  line  9j  add—''  Th9  recent  acts  define  what  places 

OhTp.  IX.  Ahftll  or  not  be  deemed  bejfond  the  seas,  viz.  the  3  &  4  W.  4> 
c.  42,  Hi  7,  enacts,  that  no  part  of  the  United  Kingdom  ahaH 
be  deemed  beyond  the  seas.  See  the  prior  deciiiont  in  1  BkL 
R.  !286^  1  Dowl.  ft  R.  16,  that  Seotland  oould  not  be  deemed 
beyond  sea,  though  Ireland  was,  1  Shower,  91 ;  see  also  3  &  4 
W.4>  Cw  S7,  6. 19>  to  the  same  efieot  as  to  real  property/' 

p«768,Httell  from  top^  after  ''sUtute,"  add— ''But  the 
proof  of  a  verbal  acknowledgment  of-  having  paid  interest  is 
not  admiasible,  Willis  v.  Renshaw^  3  Young  &  Jer.  519,  523 ; 
but  see  Smith  v.  Foster^  4  C»  ft  P.  127  \  and  Manderson  ▼•  Ro- 
bertM>ni  4  Man.  &  R»  440/' 

Limitation  of  p«  769,  !•  3  fitom  bottom,  insert-^''  But  the  recent  act  3  ft  4 
ort^tp^^u^'  W.  4,  c.  43»  6.  3,  has  inti^dUced  express  Umitaaons)  and  re- 
ties,  recog.  quires  that  proeeedings  for  tent^  though  secured  by  deed,  and 
a^MM^T/o^sta-  Actions  of  covcnani^  or  cfeM  on  bond  or  epecktUy^  and  ptpeocd 
totes,  by  party  jngg  qq  recognizancc,  shall  be  within  ten  years  after  the  end  of 
4W.4/c.42.     the  then  sessions,  or  twenty  years  after  cause  of  proceeding 

accrued  f  and  as  to  Actions  of  d^bt  upon  an  aHoUrd^  Where  the 
submission  was  not  by  specialty,  or  fbr  any  copyhold  /ine^  or 
for  ane#capei  or  Inoney  levied  on  any  writ  o(  fieri  faeiaSf  within 
sitt  years  after  the  cause  of  action  accrued,  or  within  three 
years  after  the  eild  of  the  seslioni ;  and  aU  actions  for  penal* 
ties,  damages,  or  money  given  by  statute  to  a  party  grieved^ 
within  one  year  after  the  end  of  the  sessions,  or  within  two 
years  after  the  cause  of  suit|  unless  otherwise  expressly 
enacted  by  a  particular  act.  The  act  then  contains  the  usual 
exceptions  as  to  infancy,  coverture,  non  compos,  beyond  seas, 
with  a  proviso  excepting  for  a  written  acknowledgment,  or  part 
payment,  or  payment  of  interest ;  and  also  for  fresh  proceed- 
ings after  judgment,  or  outlawry  reversed,  3  &  4  Wi  4|  e.  42, 
s.  3  to  7. 

*^  The  statute  then  enacts  that  no  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  nor  the  Isle  of  Man,  Guernsey, 
Jersey,  Alderney,  and  Sark^  nor  any  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  his  Majesty,  shall  be 
deemed  beyond  the  seas,  within  the  meaning  of  that  act^  or  of 
21  Jac.  1,  c.  16.  It  will  be  observed  that  there  is  no  statute 
of  limitations  affecting  Judgments.** 

p.  770,  1.  7  from  top,  add — **  Alterations  of  the  rule  actio 
personalis  moriiur  cum  persona  have  recently  been  enacted  by 
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the  sUtttte  for  the  amendment  of  the  kw,  3  ft  4  W»  4|  Ci  4d|      VOL.  i. 

Fart  II 

s.  2i  which  proTides  that  exeeutori  and  adminbtrators  may  Ch«p.  ix' 
flupporl  actions  of  trespass,  or  trespass  on  th^  cas^  for  any  in^  ' 
jury  to  the  Real  estate  of  the  deceased  committed  in  his  life* 
time,  for  which^  if  living,  he  Could  have  sued,  provided  such 
injury  were  committed  within  six  calendar  months  before  the 
death,  and  be  sued  for  within  one  year  after  the  death,  on/r, 
529,  630,  and  3  &  4  W.  4,  e.  43,  s.  3 ;  and  the  damaged,  when 
recovered,  are  to  be  part  of  the  personal  estate  of  the  deceased. 
And  the  same  section  enacts  that  the  like  actions  may  be  main- 
tained agaimt  the  executors  or  administrators  of  a  wTong^loer, 
for  any  wrong  committed  to  another  in  respect  of  his  properiif 
real  or  peretmal^  so  as  such  injury  were  oommltted  vrithin  six 
months  before  the  death,  and  the  action  be  commenced  within 
six  months  after  the  executor  or  administrator  has  taken  upon 
himself  the  administration,  And  the  damages  to  be  recovered 
are  to  be  payable  as  a  simfde  contraot  debt,  MIe,  629.*' 

p.  771, 1. 12  from  top,  add^''  and  therefore  the  3  &  4  W.  4, 
c.  42,  s.  3,  was  passed,  and  which  requires  patties  grieved  to 
sue  upon  any  statute  either  within  one  year  after  the  end  of  the 
then  sessions,  or  within  two  ffeari  after  the  cause  of  suit  and 
not  afterwards." 

p.  773,  last  Ime,  after  **  imprisonment,'*  Add--''  Bttt  he  might 
abandon  that  notice  and  give  another,  or  he  under  the  same 
notice  might  abandon  one  Writ  and  issue  another.  Jones  v. 
Simpson,  1  Tyrw.  Rep.  32 ;  1  Cromp.  &  J.  174,  S.  C.  as  to  the 
right  to  abandon  a  notice  and  writ,  and  issue  another  writ 
against  a  justice." 

774,  n.  (f ),  add--''  In  this  last  case,  it  was  held  that  the  day 
of  a  justice  doing  the  act  complained  of  must  be  included  in  Ihe 
calculation.  But  in  the  subsequent  case  of  HAfdy  v.  Ryle,  9 
BAr.  &  Cres.  603,  where  a  party  was  discharged  from  illegal 
imprisonment  on  the  14th  December,  and  the  writ  aigainst  the 
justice  was  issued  on  the  14th  June  following,  it  was  held  that 
the  action  was  commenced  in  due  time;  and  see  Pellew  v. 
Hundred  of  Wonford,  9  Bar.  8c  Cres.  134,  and  6  Tattnt«  29»" 

pi  775, 1.  4  from  top,  add'*--"  Formerly  it  was  supposed  that 
such  first  day  was  to  be  included,  Rex  v.  Green,  10  Mod.  212| 
Rex  v»  Adderley,  Dough  466 ;  Paley  on  Convict,  by  Dowling, 
1  vol*  16 )  and  that  an  action  against  a  justice  of  the  peace 
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VOL.  L      must  be  commenced  accordingly^  Clark  ▼•  Davey,  4  Moore, 
Chap!  TX*.      ^^ '  ^^^  °^^'  ^^  ^  party  be  released  from  illegal  imprisooment 

on  a  particular  day,  (as  14th  December),  that  day  is  to  be 

excluded,  and  it  suffices  to  commence  the  action  against  the 
justice  within  six  calendar  months  afterwards,  exclusive  of  that 
day,  as  upon  the  14th  of  June  following,  Hardy  v.  Ryle,  9  Bar. 
8c  Cres,  603 ;  and  Pellew  ▼•  Wonford,  id.  134 ;  and  also  exclu- 
sive of  the  day  of  serving  the  notice,  see  4  Mann.  &  Ryl. 
300,  in  notes,  and  post,  2  vol." 

p.  775,  L  16  from  top,  add — *^  And  now,  by  a  general  rule  in 
all  the  courts,  the  first  day  is  always  to  be  excluded,  rule  8tb, 
HiL  Term,  1832.  But  nevertheless,  under  the  bankrupt  act, 
6  G.  4,  c.  16,  the  former  rule  of  including  the  first  day  still 
prevails ;  for  in  the  last  case  of  Godson  v.  Sanctuary,  1  Nev. 
&  Man.  52 ;  4  Bar.  &  Adol.  255,  S.  C,  it  was  held  that  a 
seizure  under  a  Jieri  fctcias  is  protected  unless  a  fiat  in  bank- 
ruptcy be  issued  within  two  months  inclusive  of  the  day  of  the 
levy.  These  obvious  contradictions  require  some  general 
enactment  estabUshing  a  general  rule." 

p.  775,  1.  21,  after  **  contracts,"  add — *'  or  nautical  or  mari^ 
time  affairs." 

p.  775,  1.  7  from  bottom,  after  "of  May,"  add— "But  the 
propriety  of  that  decision  seems  questionable,  as  the  statute  re- 
quires €U  lectst  a  calendar  month's  notice,  4  Man.  &  Ry.  300, 
and  post,  vol.  ii." 

p;  776, 1.  13  from  top,  add — "  and  upon  any  proceeding  to 
prevent  the  setting  up  a  term  at  law,  a  Court  of  Equity  requires 
that  the  applicant  should ^r^<  show,  that,  independently  of  and 
laying  aside  such  term,  no  statute  of  limitations  could  afford 
any  bar,  per  Master  of  the  Rolls,  in  Widdowson  v.  Gren.  Har- 
rington, 1  Jac.  &  Walk.  556.     If  a  mortgagee  enter  in  the 
lifetime  of  the  tenant  for  life  of  the  mortgaged  estate,  the 
remainder-man  will  be  barred  from  his  right  to  redeem  after 
twenty  years  from  such  entry,  Harrison  v.  Hollins,  1  Sim.  & 
Stu;  471.'' 
Enactmenti  in       '^  The  recent  statute  of  limitations  relating  to  Retd  property, 
lr!^nmu    3  &  4  W.  4,  c.  27,  sects.  24,  25,  26,  27,  expressly  enacts  that 
^^°  ^j^t**    no  suit  in  equity  shall  be  brought  after  the  time  when  the  plain- 
£fiiai3f.    ^^^  .^  entitled  at  law,  might  have  brought  an  action ;  but  pro- 
vides that,  in  cases  of  express  trust,  the  right  shaU  not  be 
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deemed  to  have  accrued  until  a  conveyance  to  a  purchaser ;      vol.  i. 
and  that  in  cases  of  fraud  no  time  shall  run  whilst  the  fraud      chap.  ix. 
remains  concealed ;  and  there  is  a  saving  of  the  jurisdiction  of 
equity  on  the  ground  of  acquiescence  or  otherwise.    And  suits 
in  equity  for  legacies  are  thereby  limited  to  twenty  years,  3  &  4 
W.  4,  c.  27,  8.  40  to  44/' 

p.  776,  n.  (i),  add — "  and  see  fully  Sterndale  v.  Hankinson, 
1  Simon's  R.  397, 398." 

p.  777, 1. 3  from  top,  add — ''  The  bill  for  a  discovery  should 
directly  charge  that  the  defendant  has  books  in  his  custody, 
which,  if  produced,  will  disclose  a  promise  within  six  years, 
McGregor  v.  East  India  Company,  2  Simons,  464." 

p.  777,  1.  7  from  bottom,  after  "  profits,"  add—"  But  the 
delivery  of  an  account  within  six  years  by  a  tenant  for  life  to 
the  remainder-man,  of  timber  cut,  takes  the  case  out  of  the  sta- 
tute of  limitation,  though  some  of  the  items  be  above  six  years, 
Hony  V.  Hony,  1  Sim.  &  Stu.  568." 


p.  778,  n.  (*),  for  "  ante,  11%^  read  "  anie,  764." 

p.  779, 1. 12  from  bottom,  add — "  And  this  just  exception  in 
the  statute  of  limitations,  with  respect  to  fraud,  has,  as  respects 
suits  in  equity  relating  to  real  property,  and  claims  of  that  na- 
ture, been  expressly  enacted  by  the  3  &  4  W.  4,  c.  S7,  s.  26, 
ante,  740,  in  notes." 

p.  781, 1. 11  from  bottom,  add — "  Cases  of  fraud,  however, 
we  have  seen,  are  to  be  excepted,  ante,  776,  (d),  3  8c  4  W.  4, 
c.  27,  s.  26." 

p.  781,  n.  (r),  add — "  see  the  rule  well  stated  in  Sterndale  v. 
Hankinson,  1  Simon's  R.  397,  898." 

p.  781,  n.  (u),  add — "  Sterndale  v.  Hankinson,  1  Simon's  R. 
397,  398." 

p.  781,  n.  (a),  add — '^  see  form  of  plea  in  equity,  Hony  v. 
Hony,  1  Sim.  &  Stu.  575 ;  Macgregor  v.  East  India  Company, 
2  Simons,  452,  454." 

SUP.  L 
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VOL.  I.  p.  782, 1.  18,  insert — *'  4.  We  have  stated  scHoe  pointa  as  re* 

Chftp!ix'.  gards  the  application  of  the  statute  of  limitations  to  claims  by 

Executors,  and  ^'  against  an  executor  or  administrator,  aniet  765 ;  and  see  as 

their  pleading  to  Ugactes  charged  on  land^  3  &  4  W.  4,  c.  ^i  s,  43|  wUe^  741, 

the  statate.         .  ., 

in  notes. 

p.  782,  last  line,  add — ^*  Executors  we  have  seen  must  sue 
under  the  recent  act  for  certain  torts  or  wrongs  to  the  personal 
or  real  property  within  a  year  after  the  death,  or  be  med 
within  six  months  after  the  party  acts  as  executor  or  adminis- 
trator, 3  &  4  W.  4,  c,  4«,  s.  8,  ante,  770," 

p.  782,  n.  (&),  add — ^^  See  observations  in  Shewen  v.  Van- 
derhorst,  1  Russ.  &  M.  352,  363/* 

p.  782,  n.  (h\  add— ^'^  and  Shewen  v.  Vanderhorst,  1  Russ. 
&  M,  347." 

p.  783,  1. 4  from  bottom,  add—"  The  3  &  4  W.  4,  c.  27,  s. 
40  &  43,  limits  suits  in  the  Ecclesiastical  Courts  for  Tithes  and 
Legacies  to  the  same  Umitation  as  in  other  courts,  ante,  741, 
745 ;  and  see  as  to  modufies,  2  &  9  W.  3,  c.  lOO;' 

p.  784,  1.  3  from  top,  add — "  and  we  have  just  referred  to 
the  recent  enactment  on  the  same  subject.  Legacies  must  be 
proceeded  for  within  twenty  years,  supra,  783,  3  &  4  W.  4, 
c.  27,  s,  40." 

p.  784,  n.  (tf),  add—"  and  when  otherwise,  see  8  Bum,  J.  67, 
as  to  length  of  time  having  the  effect  of  legalizing  a  nubance." 
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CHAPTER  X. 


OP  THE  BEMEDIEB  TO  COMPEL  8PBCIPIC  RELIEF  OR  PERFORM- 
ANCE, AND  IN  PARTICULAR  OF  WRITS  OF  MANDAMUS  AND 
BILLS  FOR  SPECIFIC  PERFORMANCE. 

p.  792, 1.  8  from  top,  insert — "  Admission  of  an  attorney,  3      J^^  ^• 
Bar.  &  Adolp.  770 ;  of  a  notary,  10  Bar.  &  Cres.  51 1.'*  Chap,  x! 


p.  793.  «  Church  and  Church  Rates,"  add—"  And  notwith-  *^,fj|f 'J^"^; 
standing  66  G.  3,  c.  127,  a.  7,  and  6  M.  &  S.  248,  a  mandamus 
was  issued  to  compel  magistrates  to  meet  and  examine  into  a 
complaint  of  churchwardens  against  a  parishioner  for  refusing 
to  pay  church-rate,  and  notwithstanding  the  latter  had  entered 
a  caveat  in  the  Ecclesiastical  Court,  for  the  justices  ought  to 
enter  into  the  bond  fides  of  the  objection  to  the  rate.  Rex  ▼. 
Gordon,  1  Bar.  &  Adolp.  648.  See  as  to  proceedings  to  re- 
cover church-rates  in  Ecclesiastical  Court,  post,  vol.  ii.  472  to 
476;' 

p.  793, 1.  3,  at  "  Case  Special;'  add  as  a  note—"  See  folly, 
Bum*s  Jus.  26th  edit.  vol.  v.  582,  683 ;  and  post,  804,  special 
case*'* 

p.  793,  n.  (g),  eidd— "Ante,  60  to  63." 

p.  793,  n.  (*),  add-"  Post,  797,  798.*' 

p.  794, 1.  2  from  top,  add — "  But  if  the  defect  in  the  convic- 
tion be  merely  in  such  a  matter  of  form  as  not  to  render  it  void, 
then  the  Court  would  enforce  it.  Rex  v.  Robinson,  2  Smith's 
Rep.  274 ;  Dick.  Sess.  690, 3d.  edit, ;  and  3  G.  4,  c.  23,  s.  3, 
aids  defects  in  form." 

p.  796,  1.  21  from  top,  insert — "  Friendly  Societies. — ^A 
mandamus  dpes  not  lie  unless  the  society  was  associated  for  a 
public  purpose  within  the  object  of  the  Friendly  Societies'  acts ; 
viz.  for  the  charitable  relief  and  maintenance  of  its  old  sick  and 
infirm  members.    Therefore  it  will  not  be  issued  to  magistrates 

L  2 
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V^^h       to  compel  them  to  allow  the  rules  of  a  society  of  Roman  Oi- 
Chap.x.      tholic  secular  priests.     Rex  v.  Staffordshire,  12  East,  280;  2 
Burn's  J,  847." 
Gaol.    (See  Imprisonment^  post,  805|  806.) 

p.  796, 1.  15  from  top  "  Inferior  Couris,"  add — "  So  where 
in  an  action  in  the  County  Court  by  justicies,  the  original  de- 
fendant (though  irregularly)  pleaded  two  pleas ;  viz.  first,  non 
assumpsit,  and  secondly,  a  set-off;  and  plaintiff's  attorney 
made  up  the  issue  containing  only  the  former  plea  and  omitting 
the  latter,  and  tried  the  cause,  and  by  excluding  evidence  of 
the  set-off  obtained  a  verdict  for  the  plaintiff:  and  thereupon 
the  plaintiff  brought  a  writ  of  false  judgment  in  the  Court  of 
King's  Bench,  and  the  county  clerk  improperly  returned  only 
the  plea  of  non  assumpsit ;  the  Court  of  King's  Bench  made  a 
rule  absolute  for  a  mandamus  to  return  both  the  pleas,  so  as  to 
give  effect  to  the  writ  of  false  judgment.  Chitty  v.  Dendy,  K. 
B.  Easter  T.  1833,  Blackburne  for  Chitty,  Patten,  attorney." 

p.  796,  n.  (A),  add  reference  to  "  And  see  Rex  v.  Mon- 
mouthshire, 4  B.  &  Cres.  844 ;  Rex  v.  Monmouthshire,  8  B.  & 
Cres.  137." 

p.  796,  n.  (A),  add  reference  to  — "  Rex  v.  Gloucestershire, 
I  B.  &  Adolp.  1,  4,  S.  P.,  and  Rex  v.  Middlesex,  3  B.  & 
Adolp.  938,  admitted." 


p.  797, 1.  8  from  bottom,  after  "  decision,"  add—"  So  as  ma- 
gistrates have  a  discretionary  power  whether  or  not  they  will 
commit  an  overseer  for  not  accounting,  a  mandamus  will  not  be 
issued  to  compel  them  to  commit,  though  the  overseer  ought 
to  have  rendered  the  account ;  Rex  v.  Norfolk,  1  Nev.  &  Man. 
67  ;  nor  to  compel  the  marshal  to  admit  an  attorney  to  see  his 
client,  unless  strong  reason  for  necessity  of  interview  be  shewn. 
In  re  Jones,  1  Nev.  &  Man.  128;  Ex  parte  Matanle,  4  Bar. 
&  Adolph.  365. 

*^  But  where  an  appeal  against  an  order  of  removal  had  been 
dismissed,  on  the  ground  that  the  appellant  had  not  given  the 
notice  required  by  the  rules  of  the  justices,  the  Court,  thinking 
it  reasonable  that  the  appeal  should  be  heard,  granted  a  man- 
damus to  the  justices  to  enter  continuances  and  hear  the  ap- 
peal ;  Rex  V.  Lancashire,  7  Bar.  &  Cres.  691 ;  Rex  v.  Wilts, 
8  B.  8c  Cres.  380 ;  2  Man.  &  R.  401,  S.  C. ;  and  Lord  Ten- 
terden,  C.  J.  said,  *  We  think  that  justice  will  be  most  satisfac- 
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torily  administered  by  ordering  the  justices  to  enter  continu-       VOL.  L 
ances  and  hear  this  appeal.     They  certainly  have  a  discretion-*      chap.  x.' 
ary  power  to  make  rules  for  the  governance  of  the  practice  at 
the  sessions,  but  the  case  cited,  Rex  v.  Wilts,  10  East,  404, 
shews  that  this  Court,  for  the  purposes  of  justice,  will  interfere 
to  control  that  discretion/     Supra,  notes  (<0  and  (ey* 

p.  797,  n.  (wi),  add  reference  to—"  Rex  v.  Monmouthshire^ 
4  B.  &  Cres.  844,  8  B,  &  Cres.  137,  cited  in  Rex  v.  Glouces- 
tershire, 1  B.  &  Adolp.  3." 

p.  798, 1. 10  from  top,  insert — **  Notaries,  admission  of,  10 
Bar.  &  Cres.  511." 

p.  800,  1.  2  from  bottom,  after  "  removal,''  add — ^"  Nor 
where,  as  in  case  of  a  Recorder,  there  is  a  remedy  by  quo  war* 
ranto  against  another  Recorder  de  facto.  Rex  v.  Colchester^ 
2  T.  R.  269." 

p.  800,  n.  (0,  add—"  And  see  1  Maule  &  Selw.  76." 

p.  800,  n.  (or),  add — "  But  see  2  Kyd  on  Corporations,  300. 
And  therefore  it  was  refused  against  the  master  and  wardens ' 
of  the  Gunmakers'  Company  to  cause  a  proof  mark  to  be  im« 
pressed,  2  Ld*  Ray.  989,  the  company  being  private.'* 

p.  801, 1.  17  from  top,  after  "  hamlet,"  add — "  or  township. 
Rex  v.  Salop,  3  B.  &  Adolp.  910." 

p.  801,  last  line,  add — "  But  not  to  justices  to  commit  an 
overseer  for  not  accounting,  their  authority,  in  that  respect, 
being  discretionary.  Rex  v.  Norfolk,  4  B.  8c  Adolp.  238 ;  1 
Nev.  &  Man.  68 ;  but  see  Rex  v.  Lancashire,  7  Bar.  &  Cres. 
691,  as  to  controlling  such  discretion.'' 

p.  801,  n.  (/),  add  reference  to  "  3  Bar.  &  Adol.  770;  10 
Bar.  &  Cres.  611." 

p.  801,  n.  (p),  add— "Accord,  but  see  per  Lord  Tenterden, 
in  Rex  v.  Essex,  3  Bar.  &  Adolp.  943." 

p.  801,  n.  (t)y  add — *•'  And  see  Rex  v.  Gloucestershire,  1 
Bar.  &  Adol.  1." 
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VOL.  L  p.  802,  n.  (i),  add  reference  to  "  Rex  v.  Katberine  Dock 

Cha^  x!     Company,  4  Bar.  &  Adolp.  360/* 


p-  803, 1.  16  from  top,  insert— «'Pmo«.  (See  post,  805,  806.) 
— Not  to  the  Marshal  to  compel  him  to  admit  an  attorney  to 
visit  his  client,  unless  clear  necessity  be  shewn.  In  re  Jones, 
1  Nev.  &  Man.  128;  and  Ex  parte  Matanle,  4  B.  &  Adolp. 
366,  antt,  797/' 

p.  803,  n.  (0,  for  "  ante,  794,"  read  *'  ante,  79\r 

p^  806,  1.  18  from  top,  at  "  transactions,'*  add  reference  to 

''Ante,  789,  790." 

p.  809, 1.  20  from  top,  after  "  next  rolume,"  add — "  It  is  dis- 
cretionary  in  the  Court  either  to  determine  the  yalidity  of  a 
return  to  a  mandamus  on  motion,  or  to  order  the  case  to  be  9et 
down  in  the  crown  paper  for  argument.  Hex  v.  St.  Katfaerine 
Dock  Company,  4  Bar.  8c  Adol.  360.  It  has  been  doubted 
whether  after  an  issue  in  fact  found  in  favour  of  the  party 
making  the  return  to  a  writ  of  mandamus,  the  prosecutor  can 
question  the  legality  of  the  return.  Rex  v.  the  Mayor,  &e.,  of 
London,  3  Bar.  &  Adol.  255.  And  where  it  has  been  decided 
that  where  a  prosecutor  of  a  mandamus  to  which  a  return  had 
been  made,  had  moved  for  a  consilium  and  the  Court  upon  ar- 
gument adjudged  that  the  return  was  sufficient  in  point  of  law, 
he  cannot  afterwards  traverse  the  facts  contained  in  the  return. 
Rex  V.  The  Mayor,  Sec,  of  London,  3  Bar.  &  Adol.  255.*' 

p»  815,  816.  ^^For  remedies  against  executors  for  legacies, 
see  fully  post,  vol.  ii.  424, 426, 466 ;  and  remedies  in  the  Eccle- 
siastical Courto  for  a  legacy,  id.  466,  467,  408." 

p.  817,  n.  (•),  add  reference  to  '' Archbbfaop  of  Canterbary 
V.  Robertson,  3  Tywr.  R.  390  to  419." 

p.  820,  1.  8  from  top,  for  **  still  also  in  force,"  read  « In 
force  until  the  31st  December,  1834.  3  &  4  W.  4,  c.  27.  s.  36." 

p.  820,  n.  (c),  add— "But  after  31st  December,  1834,  in 
general,  no  real  action  will  be  sustainable,  3  &  4  W.  4,  c.  27,  s. 
36,  ante.^ 


» 


p.  821, 1. 12  from  top,  after  "jurisdiction,"  add— '< And  it 
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has  been  holden  that  a  bill  in  equity  in  England  praying  deli-  VOL.  I. 
very  of  possession  of  lands  abroad^  is  demurrable  for  want  of  (;;iiap.  x' 
jurisdiction  to  that  extent.     Roberdeaur  v.  Rous,  1  Atk.  644." 

p.  809,  n.  (k),  add  reference  to    '^Headen  v.  Rosfaeri  1 
M-Clel.  b  Y.  89;* 

p.  842,  n.  (p\  add  reference  to  *'  Chit.  Eq.  Dig.  tit.  Com- 
pensation^  22L" 

p.  844, 1.  9,  dele  from  *'  As  respects  solvency'*  to  ^'  is  wholly 
immaterial,"  and  read — "  As  respects  Sohency^  it  has  been  de- 
cided that  if  a  vendor  become  a  bankrupt  before  the  conveyance 
has  been  executed,  the  purchaser  cannot  be  compelled  to  com* 
plete  the  purchase,  although  no  commission  or  fiat  has  been 
issued.  Foster  v.Gould,  3  Law  J.,  200.  But  in  general,  if  a  inir* 
chaser  has  become  insolvent,  and  he  or  his  assignees  or  repre- 
sentatives should  tender  the  purchase-money  at  the  appointed 
time,  and  the  vendor  could  relurn  it,  the  general  insolvency  of 
such  purchaser  is  wholly  immaterial.  Goodman  v.  Lightbody 
Dans,  153 ;  Orlebar  v.  Fletcher,  1  P.  W.  737;  Bowles  v.  Ro- 
gers, 6  Ves.  95 ;  Whitworth  v.  Davis,  1  Ves.  &  B.  545 ;  Sug. 
V.  &  P.  162/' 

p.  850,  to  margin,  "  Partnership,"  add  a  reference — "  As  to 
injunctions  in  cases  of  Partnership,  ante,  704,  705.'* 

p.  850,  to  margin,  "  Part-owners,"  add  reference — "  See  also 
Ship  Part-owners,  ante,  704,  716,  717.  And  remedy  in  Admi- 
ralty Court,  vol.  ii.  517  to  526." 

p.  851,  n.  (a),  at  beginning  of  note,  insert — „  See  observa- 
tions and  decisions,  ante,  294,  (e)." 

p.  858, 1. 9  from  top,  after  "  at  law,"  add—"  The  cases  of 
lost  deeds,  bills,  &c.  constitute  exceptions,  ante,  711." 

p.  863, 1.  20,  add — "If  the  contract  was  made  in  the  name  of 
a  trustee,  still  the  cestui  que  trust  must  also  join  in  a  suit  for 
specific  performance.    Anonymous,  3Law  J.  99." 

p.  865,  add  reference  to  "  Smithes  Chancery  Prac.  323  to 
342.'' 
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VOL.  I  p.  868j  L  5  from  top»  add — "  The  jurisdiction  which  a  Couit 

Chap^  x\      ^^  Equity  exercises  in  granting  compensation  is  only  incidental 

When  compen-  *"^  ancillary  to  that  jurisdiction  which  it  possesses  in  giving 

sation  u  de-       relief  by  enforcing  a  specific  perfonnance  of  contracts  in  matters 

chMcr.  *  ^°'"  ^f  freehold.    Per  Lord  Chief  Baron^  in  Newham  v.   May, 

M'Clel.  Exch.  Rep.  616 ;  Chit.  £q.  Dig.  tit.  Compensation, 

p.  869, 1. 17  from  top,  for  **no  action  can  be  sustained,*'  read 
''  No  action  could  before  the  statute  3  &  4  W.  4,  c.  42,  be 
sustained  against  the  executor,  &c.'' 

p.  872,  n.  (i),  after  "336,"  insert— "  Those  were  cases  of 
contract  not  under  seal,  but  semble,  the  reasoning  in  those 
cases  extends  to  deeds.  Those  cases  overrule  Reilley  v.  Jones, 
8  Moore,  244 ;  1  Bing.  302.^ 


(    153    ) 


VOL.  II.— PART  III. 


CHAPTER  I. 

OF  THE  RETAINER  OF  A  LEGAL  AGENT — AND  OF  ATTORNIES, 
SOLICITORS^  PROCTORS,  CERTIFICATED  CONVEYANCERS,  AND 
NOTARIES,  AND  OF  SPECIAL  PLEADERS  AND  BARRISTERS. 


Page  13,  line  20  from  top,  add — "And  although  an  attorney  p^^HS' 
has  such  right  to  be  admitted  in  another  Court,  yet  he  cannot.  Chap.  I. 
before  he  has  been  so  admitted,  practise  in  any  Court  of  which 
he  is  not  an  attorney,  without  consent  in  writing  of  an  attorney 
of  that  Court,  and  if  an  attorney  should  practise  without  such 
written  consent,  he  cannot  recover  or  set  off  his  fees.  Hyde  v. 
Latham  and  another,  3  Tyrw.  143/' 

p.  20,  n.  (A),  add — "  See  Ex  parte  Evans  re  Dodgson,  3 
Dea.  &  Chit.  470,  where  this  subject  was  much  discussed." 

p.  21,  1.  14  from  top,  at  "  character,''  add  a  reference — 
"  Greenhugh  v.  Gaskell,  Mylne  &  Keene,  98 ;  Moore  v.  Ter- 
raU,  4  Bar.  &  Adol.  876,  876,  878.'* 

p.  27,  last  line,  after  ''  off  the  Rolls,"  add—''  And  the 
Courts  are  so  anxious  to  prevent  any  stipulations  for  larger 
costs  than  may  be  reasonable,  that  a  Court  of  Equity  will  treat 
as  illegal  a  compromise,  on  the  terms  that  the  attorney's  bill 
shall  be  paid  without  taxation.  Balme  v.  Pavor,  1  Jac.  R. 
307." 

p.  27,  n.  (tf),  add  reference  to  "  Jones  v.  Tripp,  1  Jac.  R. 
322;  Williams  v.  Piggott,  id.  698." 

p.  27,  n.  (/),  add — ''  and  see  the  same  rule  In  the  Eccle- 
siastical Courts  as  to  ptoctors,  Peddle  v.  Toller,  3  Hagg.  Eci 
R.  291,  293." 
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VOL.  II.  p.  28, 1.  6  from  top,  add—"  On  the  other  hand,  the  Eccle- 

Chap.  I.  siastical  Court  inclines  to  discountenance  an  agreement  on  the 
part  of  a  proctor  to  accept  only  disbursements  from  his  client, 
an  appellant,  because  it  is  the  policy  of  the  law  to  jprotect  both 
respondents  and  appellants  from  useless  litigation.  Peddle  v. 
Toller,  3  Hagg.  Ec.  R.  293." 

p.  28,  n.  (r),  add  reference  to  "  4  Bar.  &  Adol.  469,  S.  C." 

p.  31,  n.  (p),  add—''  But  afterwards,  on  a  motion,  the  Court 
of  K.  B.  held,  that  under  the  particular  facts  the  money  was 
not  recoverable  back.    Ogle  v.  Story,  4  Bar.  &  Adol.  735.'' 

p.  32,  n.  (v),  after  «  1  Nev.  &  Man.  262,"  add—*'  4  Bar.  & 
Adol.  424,  S.  C." 

p.  33, 1.  6  from  top,  after  "  according  to  his  directions,"  add 
— ''  But  if  an  attorney  suffer  his  client  to  execute  a  deed  with 
an  improper  covenant,  as  a  vendor  to  enter  into  an  absolute 
unqualified  covenant  for  good  title,  in  consequence  of  which 
the  client  is  sued  thereon,  the  attorney  will  be  liable  for  the 
confeqtiences.    Stannard  v.  Ullithorne,  10  Bing.  491." 

p.  33,  last  line,  add — "  So  the  Court  of  Review  will  only  in- 
terfere when  the  attorney  has  acted  incorrectly  as  an  officer  in 
regard  to  the  Court.  Ex  parte  BuU,  3  Dea.  &  Chit.  116.  A 
certificate  under  a  commission  or  fiat  in  bankruptcy  discharges 
an  attorney  from  Uability  to  a  summary  motion,  requiring  him 
to  pay  over  money,  unless  he  has  been  guilty  of  fraud ;  and 
even  then  the  terms  of  the  rule  nisi  and  affidavit  must  distinctly 
intimate  that.fraud  is  the  ground  of  motion.  In  Matter  Bon- 
ner, 1  Nev.  &  Man.  565." 

p.  33^  n.  {w),  add  reference  to  '*  R.  v.  Finney,  3  Bar.  & 
Adol.  947." 

III.  Of  Proo        p.  34, 1.  14  from  top,  add — ^*  A  proctor  being  the  dosiinas 
^''*  litis,  is  responsible  to  the  Court  for  the  purity  of  the  proceed- 

ing. Minn  v.  Robinson,  2  Hagg.  R.  195.  His  client  is  under 
all  circumstances  entitled  to  a  detailed  bill  from  him.  Peddle  v. 
Toller,  2  Hagg.  297 ;  Re  Lady  Button  Finch,  3  Hagg.  255; 
and  proctors  are  not  to  stipulate  to  share  in  a  part  of  the  pro- 
perty to  be  recovered.    Peddle  v.  Toller,  3  Hagg.  291, 293." 
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p.  34,  ij.  (g),  add — "  As  to  granting  a  moiety,  &c.  see  Chit,     ^^^'Ih 
Eq.  Dig.  123,  4."  a«p.  l 


p.  36,  to  margin,  "  V.  Of  Notaries,'^  add,  as  a  note — "  In 
the  41  Geo.  3,  c.  79,  as  to  notaries,  there  is  an  express  power 
or  exception,  authorizing  a  stiptilalkHi  by  a  surviving  notary 
partner,  to  provide  for  or  pay  an  annuity  to  widow  or  children 
of  deceased  partner  notary,  but  which  Lord  Etdon  lre»ted  as 
an  unnecessary  provishm,  because  he  thought  such  or  a  similar 
provision  might  be  made  without  the  act,  see  Candler  v.  Candler, 
1  Jacob's  Rep.  231,  232/' 

p.  38,  It.  (e),  add — ''  Special  pkaJers  are  recogBlied  by  se- 
veral modern  acts,  as  by  the  Bankrupt  Act,  1  &  2  W.  4,  c  66, 
8.  1,  as  qualified  by  their  pursvil  to  act  m  eertam  official  sta* 
tions  sooner  than  the  individrndi  would  otherwise  be." 


p.  44,  last  Ime,  add—**  Now  the  statute  3  fc  4  W*  4,  e.  42,  s. 
23,  (affording  such  extensive  powers  to  a  judge  to  direct  amend- 
ments in  the  pleadings  in  case  of  variance  at  the  trial,)  has  ren- 
dered the  use  of  more  than  one  count  in  general  unnecessary ) 
and  accordingly,  to  prevent  unnecessary  length  in  pleadii^,  the 
rule  of  Court  of  Hilary  terni^  1834,  prohibits  the  adoplioii  of 
more  than  one  count  for  or  upon  the  same  cause  of  action,  and 
gives  illustrative  examples." 
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CHAPTER  IL 

PROCEEDINGS  BETWEEN  THE  RETAINER  AND  THE  COMMENCE^ 

MENT  OF  LITIQATION. 


Pabt'iii'         -^^^  ^1*  '•  6  from  top,  add — "  This  seems  analagous  to  a 

Chap.  II.      mandamus  in  K.  B.  to  compel  a  corporation  to  pay  a  poor  rate 

^  when  it  is  doubtful  whether  there  are  goods  to  distrain  upon. 

AntCf  vol.  i.  803,  note  (m).  Mandamus." 

fof  d^lIi»Tcr5         P-  55, 1.  12  from  top,  add—"  But  no  bill  lies  to  discover  a 
and  costs  there-  fact  which  would  subject  a  person  to  a  criminal  proceeding  or 

degrade  him,  Swift  v.  Swift,  1  Hagg.  Ec.  R.  154,  5,  or  subject 
him  to  a  penalty,  unless  it  be  waived,  or  in  certain  cases,  as 
in  the  statute  9  Ann,  c.  14,  s.  3,  against  Gammg,  and  the 
Stockjobbing  act,  7  G.  2,  c.  8,  s«  2. 

Compromises.        p.  68, 1.  13  from  top,  add — "  Family  arrangements,  though 

the  consideration  be  inadequate,  will,  we  have  seen,  be  enforced 
at  law  and  in  equity.  See  ante,  vol.  i.  67,  as  to  Parent  and 
Child ;  and  see  Attwood  v. ,  5  Russ.  R.  149." 

p.  59, 1.  5  from  top,  add — "  If  a  person,  after  due  deUbera- 
tion,  enter  into  an  agreement  for  the  purpose  of  compromising 
a  claim  made  bond  fide,  to  which  he  believes  himself  to  be 
liable,  and  with  the  nature  and  extent  of  which  he  is  fully 
acquainted,  the  compromise  of  such  a  claim  is  a  sufficient  con- 
sideration for  the  agreement ;  and  a  court  of  equity,  without 
considering  whether  he  was  in  truth  liable  to  the  claim,  will 

compel  a  specific  performance.    Attwood  v. ,  5  Russ.  R. 

149.  Nor  is  there  any  remedy  in  equity  for  the  recovery  back 
of  money  paid  on  compromising  an  action  where  the  party  had 
full  knowledge  of  the  facts  and  the  means  of  proving  them  on 
the  trial.  Goodman  v.  Sayers,  2  Jac.  &  Walker's  Rep.  249. 
And  there  are  many  other  cases  in  courts  of  equity  where  com- 
promises have  been  enforced,  although  there  had  not  been  any 
adequate  consideration  to  sustain  them.    Attwood  v.  ^- — ,  5 


BETWEEN  RETAINER,  AND  COMMENCEMENT  OF  LITIGATION.  157 

Russ.  R.  149 ;  Goodman  ▼.  Savers,  2  Jac.  &  Walker's  Rep,  J^HJJ' 

^^^«  Part  III. 

249.'*  Chap.  n. 


p.  72,  last  line,  add  a  note — "  Two  of  the  most  experienced  Fyteentkiy, 
and  intelligent  practitioners,  especially  in  the  Courts  of  Equity,  coudmi!^ 
recently  wrote  for  the  author  the  following  remarks  on  this 
subject.  *  There  are  many  reasons  why  practitioners  select  a 
particular  Court,  sometimes  the  bar,  sometimes  despatch  of 
business,  and  some  have  a  wish  to  try  before  a  particular  judge. 
It  should  be  understood  that  a  plaintiff  in  equity  has  what  is 
called  the  conduct  of  the  suit,  and  he  can  if  he  please  set  down 
the  cause  before  either  the  Master  of  the  Rolls  or  the  Vice- 
Chancellor.  It  is  the  practice  of  the  equity  bar,  that  a  special 
retainer  has  no  effect  unless  given  tifter  the  bill  is  filed,  con- 
sequently a  defendant  can  never  (except  through  the  negli- 
gence of  the  plaintiff's  solicitor)  secure  the  most  eminent  gen- 
tleman at  the  bar  unless  he  will  indeed  give  a  general  retainer. 
A  plaintiff  having  a  heavy  case  will  take  care  to  set  the  cause 
down  in  that  Court  where  he  has  secured  his  counsel.  If  supe- 
rior ability  of  the  advocate  be  not  particularly  called  for,  then 
the  plaintiff  considers  his  prospect  of  success,  and  if  he  wish 
for  a  speedy  determination,  he  would  at  the  present  day  insti- 
tute his  suit  in  the  Equity  side  of  the  Exchequer,  or  set  the 
cause  down  at  the  Rolls,  in  which  Courts  there  is  at  present 
scarcely  any  arrear  of  business.  The  Master  of  the  Rolls, 
whilst  in  town  and  accessible,  was  (before  the  3  &  4  W.  4,  c. 
94,  s.  24,  on  the  death  of  the  late  Master  of  the  Rolls,  came 
into  full  operation,)  continually  granting  injunctions  on  petitions 
presented  to  him  ex  parte,  supported  by  proper  affidamtsf  and 
so  does  the  chief  haxon  of  Exchequer.  The  Court  of  Exche- 
quer does  not  give  any  specific  directions  to  the  master  in  the 
decrees  as  to  the  taxation  of  costs ;  and  the  allowance  of  costs 
by  the  masters  of  that  Court  in  certain  suits  (such  as  a  credi- 
tor's suit  or  for  the  general  administration  of  assets,)  is  certainly 
more  in  accordance  with  principles  of  justice  than  can  be  found 
in  the  taxation  of  Chancery  costs  in  similar  suits.  In  Chan- 
cery, the  costs  are  taxed  by  the  sworn  clerk,  and  recently  Lord 
Henley  observed,  that  the  principles  of  taxation,  as  they  are 
sometimes  called  by  those  gentlemen,  are  in  some  instances  very 
absurd.  All  causes  for  hearing  before  the  Lord  Chancellor, 
but  which  come  as  of  course  into  the  Vice-Chancellor's  list,  are 
set  down  with  his  Jiordship's  principal  secretary;  and  all  causes 
for  hearing  before  the  Master  of  the  Rolls,  are  set  down  with 
his  principal  secretary.     The  solicitor  for  the  plaintiff  has 
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pfsVllV  ^^s^f<»^6  <^^^y  to  ^6  ^^^  usual  certificate  from  his  clerk  io 
Chap,  n '  court  (of  the  pleadings  having  been  duly  filed)  to  the  secretary 
of  the  judge  he  wishes  to  hear  his  cause,  and  set  it  down  with 
bim  for  hearing  accordingly.  There  are  no  distinct  proceed- 
ings up  to  the  time  of  setting  down  the  cause  with  the  secretary 
that  can  be  taken  with  reference  to  bringing  on  the  cause 
before  any  particular  judge ;  all  the  proceedings  ave  carried  on 
alike  until  after  publicaUon  is  passedj  and  if  you  instruct  your 
clerk  in  court  (as  you  may  do  if  you  prefer  it)  to  set  down  the 
cause  instead  of  doing  it  yourself^  it  is  then  for  the  first  time 
that  you  are  asked  in  which  Court  you  wish  it  to  be  heard/  " 
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CHAPTER  HI. 

OF  REFERENCES  TO  ARBITRATION,    AND  PROCBEDINGB  THBRBOM. 


a 


p.  82j  lioe  6  from  top,  at  "  published/'  add  as  a  note~      vol.  it. 
What  is  a  publication  within  the  meaning  of  this  clattiei  see     chap.  in! 


postt  115;  Afacarthur  v.  Campbell,  6  Barn.  &  Adol.  518.** 

p.  86,  line  13  from  bottom,  add — "Several  forms  of  rukM  ist.  The  terms 
and  judge's  orders  of  reference  at  nisi  prius  or  otherwise,  will  ^on.* 
be  found  in  most  of  the  books  of  practice,  especially  Tidd's 
Forms  and  T.  Chitty's  Forms.  The  proper  forms  of  reference 
by  agreements  not  under  seal^  or  by  bond  or  by  indenture^ 
will  be  found  in  the  following  notes  with  directionsi  post,  88  to 
93." 

<^  Sometimes  the  order  of  nisi  prius  b  express  as  to  the  cus-  Formofciaaseia 
tody  of  the  nisi  prius  record,  as  thus ;~"  And  it  is  also  ordered  prf^rlhau^^^^ 
that  the  postea  shall  remain  in  the  hands  of  the  associate  until  postea  shaii  re- 
the  said  arbitrators  or  umpire  shall  have  made  and  published  hlmds  of  the 
their  or  his  award,  and  then  to  be  delivered  to  the  party  enti-  associate  unui 
tied  to  the  same.    And  moreover  it  is  ordered  that  the  same  ' 
Court  may  be  prayed  that  this  order  be  made  a  rule  of  Court. 

By  the  Court, 

Samvel  PlatT|  Associate." 

p,  88,  ime  10  from  top,  at  ^^to  comply/'  add  a  note— '^  Crump 
V.  Adney,  I  Cromp.  &  Mee.  366  i  3  Tyr,  R.  270,  S.  C," 

p,  92,  line  6  from  bottom,  after  '^the  agreement/'  add — 
''  And  at  all  events  before  the  first  meeting.** 

p,93,  line  2  from  top,  after  "  act  correctly/'  add— "And  sdij-Ofmaiing 
when  the  note  of  reference  has  been  thus  drawn  up,  upon  *rale  ^r  c'^rt. 
shewing  the  same  to  any  officer  who  has  arrested  a  witness  or 
party  whilst  attending  the  arbitrator,  he  ought  instantly  to  dis- 
charge the  person  arrested,  see  Spencer  v.  Stuart,  3  East,  89 ; 
Arding  v.  Flower,  8  T.  R.  536 ;  Randall  v.  Gumey,  3  Barn,  & 
Aid,  25 ;  1  Chit,  R.  679.    And  though  under  the  statute  the 
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VOL.  II.     arbitrator  has  no  power  to  discharge  the  person  arrested^  still 
Chap.  II  [!     the  officer  might  be  liable  to  an  action. 

The  forms  of  the  usual  rules  are  as  follows : — 


A.  B.  ^  On the day  of ,  a,d.  1835. 

Rale  making  a       V.    S*      It  is  ordered,  that  an  order  made  by  [name  of  the 
•^^/rei^rt^rde  ^.D.)  judge  or  baron]  a  judge  [or  baron]  of  this  Court,  at 

of  Court.  his  chambers  in  Serjeants*-Inn,  bearing  date  the day  of 

last  past  [or  "  instant,*']  be  entered  and  made  a  rule  of 

this  Court,  which  said  order  is  in  the  words  following,  (to  wit,) 
&c*  [here  set  forth  the  whole  of  the  order  verbatim].    Upon 

the  motion  of  Mr. ,  [name  of  the  counsel,  and  who  may  be 

the  arbitrator.] 

By  the  Court. 

Rale  making  a  A.  B•^  Upon  reading  the  affidavit  of  Y.  Z.,  and  also  the 
fcT^bj^^^  ^*  f  agreement  of  reference  made  in  writing,  and  signed 
metarule  of     C.  D. )  by  and  between  the  said  A.  B.  and  the  said  C.  D., 

the  tenor  of  which  said  agreement  is  in  the  words  and  figures 
following,  (that  is  to  say,)  Memorandum,  &c.  [set  forth  ver- 
batim the  whole  agreement].  Now  upon  reading  the  said 
agreement  it  is  ordered,  that  the  said  agreement,  and  in  parti- 
cular the  submission  therein  contidned  between  the  said  parties, 
be  and  the  same  are  hereby  made  a  rule  of  this  Court,  pursuant 
to  the  statute  in  such  case  made  and  provided.     Upon  the 

motion  of  Mr, • 

By  the  Court. 

4thly.  Appoint-  p.  93,  line  3  from  bottom,  after  '^  selection,''  add — "  But  if 
ment  o  ampire.  ^j^^  parties  elcpressly  or  tacitly  concur  in  such  mode  of  appoint- 
ment, and  suffer  subsequent  proceedings  before  the  umpire 
without  protest,  it  will  be  too  late  to  object,  see  In  re  Tunno 
and  Bird,  6  Barn.  &  Adol.  488.  When  there  is  the  least  pro- 
bability of  difference  in  opinion  between  the  arbitrators,  it  is 
advisable  for  them  to  appoint  the  umpire  in  the  fir$t  instance, 
and  for  him  to  attend  to  and  hear  all  the  evidence,  in  which 
case  he  might  afterwards  make  his  umpirage  without  agun 
hearing  the  evidence,  but  which  otherwise  he  ought  in  strictness 
to  do.  This  would  save  a  repetition  of  meetings  and  evidence. 
See  fiirther,  post,  161,  as  to  conduct  of  an  umpire.*' 

p.  94,  in  n.  first  form,  after  ^'for  proceedings  on  this  refer- 
ence," add — *'  If  several  days  can  be  fixed  in  the  first  appoint- 
ment, as  is  desirable  when  all  the  witnesses  are  in  attendance  or 
ready  in  the  neighbourhood,  then  it  is  advisable  for  the  arbi- 
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trator  to  make  all  such  appointments  by  here  adding,  '  and  the      VOL.  ir. 
day  of following,  and  the day  of following,     C^ap.  ill.* 


at  the  same  hour  and  place.' 

When  there  has  or  is  to  be  a  rule  or  order  for  the  attendance  Arbitrator's  ap- 
of  a  particular  witness,  then  the  form  is  the  same  as  the  above  ^meeting  and 
to  the  asterisk,  and  then  the  following  words  are  to  be  in-  reqa"»tion  of 
serted: — 'And  I  do  hereby  require  you,  E.  F.  of,  &c.  then  and  particular  wit- 
there  to  attend  before  me,  as  arbitrator  in  this  reference,  and  "*••  ^^^**' 
then  and  there  to  be  sworn  [to  the  end  of  the  rule  as  above.] 

Dated  this  • day  of ,  a.d.  1836.'  The  arbitrator,  or  one 

of  them  where  there  are  several,  should  then  subscribe  his 
name/' 

p.  96,  line  18  from  top,  at  "  specially  pursued,"  add  a  refer- 
ence to  *'  Shepherds  v.  Lowe,  2  Moore  &  Scott  R.  44 ;  Hale  v. 
Phillips,  id.  167,  which  shew  how  strictly  time  is  construed." 

p.  97,  line  19  from  top,  add — "In  another  case  a  verdict  had  ^^h*  Eolarge- 
been  taken  for  the  plaintiff  for  a  certain  sum,  subject  to  an  time,  and 


COD- 


award,  and  the  arbitrator  neglected  to  make  his  award  within  »eq"encc»o^ 

,  .     ,  *^  neglect  to  com- 

the  period  limited  by  the  reference,  and  the  defendant  de-  pieteananrard 
clined  to  proceed;  the  Court  refused  to  allow  the  plaintiff  to  »"^'*®^*™^- 
take  out  execution  for  the  amount  of  the  verdict,  but  directed 
that  the  cause  should  go  down  again,  the  defendant  consenting 
to  accept  short  notice  of  trial,  see  Hale  v.  Phillips,  2  Moore  & 
Scott,  167." 

p. 97, line  8  from  bottom,  add — ''It  is  also  recommended 
that  the  arbitrator  do  require  the  parties  to  sign  an  agreement 
as  follows,  enlarging  the  time  generally  until  the  arbitrator  has 
made  his  award,  or  until  a  fixed  time  named  by  him  so  to  do/ 

''At  the  first  meeting,  or  at  least  as  soon  as  the  arbitrator  has 
ascertained  the  nature  of  the  matters  referred,  if  he  find  that 
by  the  terms  of  the  rule  or  order  or  agreement  of  reference 
his  powers  are  too  limited,  or  that  it  is  essential  for  the  pur- 
poses of  justice  that  he  should  have  power  to  decide  upon  all 
matters  in  difference,  instead  of  deciding  only  upon  a  particu- 
lar cause,  and  sometimes  excluding  an  equitable  set-off^  he 
should,  before  he  discloses  the  inclination  of  his  present  opi- 
nion on  one  side  or  the  other,  suggest  to  the  respective  solici- 
tors the  expediency  of  extending  his  powers,  so  as  to  put  an 
end  to  future  litigation;  and  if  they  should  assent,  a  short 
memorandum  to  the  effect  of  the  subscribed  memorandum 

SUP.  M 
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VOL.  IT.     should  be  immediately  signed  by  the  parties  themselves,  or 

■^  A  n  ^F     111 

Chap.  III!     their  solicitors  in  case  their  clients  should  be  absent,  and  they 
have  in  fact  adequate  authority." 

Porm  of  agree-       Memorandum* — We  agree  that  the  arbitrators  and  umpire's 

reference* to*a"«  po^^rs  of  awardmg  between  us  shall  be  and  the  same  are  hereby 

matten  in  differ'  extended  to  all  accouuts,  transactions,  andmatten  in  di&rence 

^'^*  between  us  to  the  day  of  the  date  hereof,  and  that  all  the 

terms  contained  in  the  rule  [or  "  order  or  agreement  of  refer* 

ence"]  between  us,  shall  be  and  the  same  are  extended  to  this 

agreement,  and  tbat  this  agreement  also  shall  and  may  be 

made  a  rule  of  Court.     Dated  this  day  of ,  a.d« 

1836. 

Witness,  Y.  Z.  A.  B. 

CD. 

97,  in  notes,  after  the  first  form  add  the  following  forms: — 
rA.  B- 
Between<  and 
(C.D. 
Common  form       We  the  within  the  named  A.  B.  and  C.  D,  do  hereby  agree 
partlerto  «i-^^  ^  enlarge  the  time  for  the  arbitrators  and  umpires  making 

targe  time.       their  or  his  award  or  umpirage  in  the  premises  until  the 

day  of next.    And  fiirther  tbat  this  agreement,  as  well  as 

the  original  submission,  shall  and  may  be  made  a  rule  of  Court 

pursuant  to  the  statute.    Dated  this day  of ,  a«d« 

1836, 

Witness,  Y.  Z.  A.  B. 

CD. 

Theiikeinano- A.  B."^      We  agree,  that  notwithstanding  the  time  for  the 
extending  the       ^*     (  arbitrators  and  umpires  making  their  award  or  urn- 
time  until  a       C.  D.-'  pirage  hath  been  and  is  limited  as  in  the  agreement  of 
written  notice,  reference  between  us  stipulated,  yet  that  the  said  arbitrators 
and  umpire  shall  have  and  we  hereby  give  them  full  power 
and  authority  to  make  their  or  his  award  or  umpirage  on  the 
premises,  at  any  time  hereafter  and  until  the  expiration  of  one 
calendar  month's  notice  in  writing,  given  after  the  said  ap- 
pointed time  shall  have  expired,  and  signed  by  us  or  one  of  us, 
has  been  received  by  the  said  arbitrators  or  umpire.    And  we 
further  agree,  that  all  and  every  the  stipulations  and  agree- 
ments in  the  said  original  agreement  of  reference  mentioned, 
shall  continue  in  full  force  and  be  applicable  hereunto,  and 
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that  this  agreement  shall  and  may  also  be  made  a  rule  of  the     p^^^\\f 

said  Court.    Dated  this day  of  -^ ,  a.d.  1886.  Chap.  iJi! 

Witness,  Y.  Z.  A.  B.      

CD. 

On  the day  of ,  a.d. • 


A.  B.  \      Upon  reading  the  rule  made  in  this  cause  on ^  RdebycoMcnt 

y.     >  and  by  the  consent  of  both  partiesj  it  is  ordered,  that  enlarging  time 
C.  D. )  the  term  and  time  limited  for  the  arbitrator  making  ^^^^^'"^ 
his  award  between  the  parties  ^be  enlarged  [or  '^  ftirther  en* 

larged'*]  until  the day  of  -*^,  a.d.  1836.    Upon  the  mo* 

tion  of  Mr. . 

By  the  Court. 

A.  B.^      Commencement  of  summons^  as  usual:    ''to  show  Sommons to ob- 

V.     >  cause  why  the  term  or  time  limited  for  the  arbitrator  **'",®"J*T8*"- 
C.  D.  ^  making  his  award  between  the  parties  should  not  be  making  award 

enlarged  until  the  day  of next.    Dated  the ^^4'  l^^^ 

day  of ,  A.D.  1836.  ■•39,  without 

[Signature  of  the  judge  or  baron.]  **^'^'*  * 


A.  B.  ^       Upon  hearing  the  attornies  or  agents  on  both  sides  Order  there- 

V.     ?  [or  when  the  fact,  "  and  upon  reading  the  affida?its  of  ^^°' 
C.  D. '  I.  K.,  L.  M ."  &c.]  I  do  order  that  the  term  and  time 
limited  for  the  arbitrator  making  his  award  between  the  par- 
ties in  this  cause  [or  *'  matter"]  be  enlarged  until  — -  next. 

Dated  this  —  day  of ,  a.d.  1836. 

[Judge's  or  baron's  signature.] 

p.  98,  line  23  from  top,  insert — "  An  umpire  ought  himee^  Conduct  olaa 
to  hear  all  the  evidence,  and  not  proceed  upon  the  mere  state*  ^^'P^* 
ment  of  arbitrators  to  him,  or  the  evidence  as  taken  before 
them,  especially  ffivd  voces  unless  the  parties  expressly  agree 
that  he  may  do  so ;  but  the  Court  refused  to  set  aside  the 
award  of  an  umpire  on  the  ground  that  he  received  the  evi- 
dence from  the  arbitrators  without  examining  the  witnesses,  it 
not  being  shewn  that  the  parties  required  him  to  re*examine 
the  witnesses  before  he  made  his  award,  In  re  Tunno  and  Bird^ 
6  Bam.  &  Adol.  488 ;  but  see  Hall  v.  Lawrence,  4  T«  H.  689 ; 
2  Barnardi  317.  And  if  the  substance  of  the  principal  evi- 
dence be  reheard  in  the  presence  of  the  umpire,  and  the 
principal  parties  do  not  expressly  require  the  whole  or  further 
evidence  to  be  heard  by  him,  they  cannot  afterwards  object,  id. 
ibid,  and  see  ante,  161." 

M  2 


164 


REFERENCES  TO  ARBITRATION, 


VOL.  11. 
Part  UI. 
Chap.  III. 


Of  the  nature 
of  the  evidence 
which  an  arbi« 
trator  may  re- 
ceive and  act 
upon. 


p.  99.  n.  (x),  after  '*  A.  B.  maketh  oath  and  saith  tbat,  &c., 
[here  state  shortly  the  substance  of  the  rule,  order,  indenture, 
bond,  or  agreement  of  reference,  by  which  the  cause  or  matter 
in  dispute  was  referred.  Suppose  the  reference  was  by  agree- 
ment,  the  statement  may  be  as  follows.] 

p.  102, 1. 4  from  top,  insert,  "  With  respect  to  the  nature  of 
the  evidence  which  the  arbitrator  should  receive  or  act  upon,  it 
will  in  general  be  found  that  the  rules  of  evidence  have  been 
wisely  settled,  and  are  best  calculated  to  elicit  truth  and  enable 
a  judge  or  jury  to  come  to  a  just  conclusion  upon  matter  of 
fact ;  but  there  are  exceptions,  or  at  least  disputed  points. 
When  the  arbitrator  is  a  barrister,  the  Court  will  not,  unless 
he  was  expressly  restrained  in  his  powers,  set  aside  his  award, 
on  account  of  his  having  resolved  to  admit  evidence  in  point 
of  law,  or  having  heard  an  incompetent  witness.  See  post, 
108,  note  (Z),  as  to  setting  aside  an  award.  Perriman  v.  Steg- 
gall,  9  Bing.  679  ;  3  Moore  &  Scott,  844«,  S.  C. ;  Smith  ▼. 
Sainsbury,  9  Bing.  31  ;  1  Chitty  s  Rep.  674s  3  Bar.  &  Aid. 
237  ;  but  see  M'Clel.  &  Y.  100;  Tidd,  9  edit.  844." 


Judge's  order, 
authorizing  re- 
vocation under 
3  &  4  W.  4,  c 
49,  s.  39. 


By  death, 


p.  103, 1.  11  from  top,  add,  "  The  form  of  the  Judge's  order 

is  usually  as  follows  : 

A.  B.  V.  C.  D.  [or  '*  In  matter  of  reference 
between  A.  B.  and  C.  D."] 

Upon  hearing  the  attornies  or  agents  on  both  sides,  and  read- 
ing the  several  affidavits  of  I.  K.,  L.  M.,  &c.,  I  do  order  tliat 

the  said shall  be  at  liberty  to  revoke  and  make  void  the 

power  and  authority  of  the  arbitrator  to  make  his  award  or 

umpirage  in  the  reference  herein.     Dated  the day  of— 

A.  D.  1835.  [Judge's  or  Baron's  signature.] 

p.  103,  1.  20  from  top,  after  ^^  provided  otherwise,*'  add  as 
follows — "  And  it  was  recently  decided,  that  the  death  of  a 
defendant  tffter  the  making  of  an  award  in  his  favour,  in  pursu- 
ance of  a  rule  of  Court,  where  no  verdict  or  judgment  had  been 
entered  up,  abated  the  suit,  and  the  Court  refused  to  enforce 
the  performance  of  the  award  by  attachment ;  but  it  was  sug* 
gested  that  an  action  on  the  award  might  be  sustainable ;  Maffey 
V.  Godwin,  1  Nev.  &  M.  R.  101,  the  Court  observing  upon 
Rogers  v.  Stanton,  7  Taunt.  575. 


p.  103,  I.  6  from  bottom,  add — "  Where  a  verdict  had  been 
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taken  for  the  plaintift*  in  Hilary  Term,  1832,  by  consent,  sub-      vol.  il. 
ject  to  a  reference,  and  the  arbitrator  made  an  award  in  favour     chaV.  ill. 

of  the  plaintiff  after  the  expiration  of  Trinity  Term,  the  defen-  ' 

dant  having  died  in  the  meantime ;  on  motion  made  in  the  fol- 
lowing Michaelmas  Term,  the  Court  allowed  judgment  to  be 
entered  up  nunc  pro  tunc  as  of  Trinity  Term,  notwithstanding 
more  than  two  terms  had  elapsed  since  the  verdict  was  taken  ; 
Miller  v,  Spurrs,  2  Moore  &  Scott,  730." 

p.  lOS,  n.  (a),  add—"  See  8  &  4  W.  4,  c.  43,  s.  39." 

p.  104,  n.  (g\  add — ''  and  see  Smith  v.  Fielder,  3  Moore  & 
Scott,  858,  S.  P." 

p.  107, 1.  7  from  top,  after  "  admitted  demand,"  add — "  So  Must,  in  terms 
where  the  costs  of  the  action  and  of  an  award  were  to  abide  the  j'  »«b«tancc, 

decide  upon 

event  of  the  award,  and  the  arbitrators  found  that  the  plaintiff  aud  provide  for 
had  a  good  cause  of  action  on  five  out  of  eight  counts,  and  that  daims^rcfeiTwi. 
the  defendant  should  pay  5/.  damages,  and  that  no  further  pro- 
ceedings should  be  had  in  the  action :  it  was  held,  that  there 
was  no  award  as  to  three  counts,  and  no  event  to  authorize  the 
taxation  of  costs  on  those  counts,  and  consequently  that  no  part 
of  the  award  could  stand  ;  Norris  v.  Daniel,  10  Bing.  507. 
But  where  in  an  action  of  trespass  the  pleas  were  the  general 
issue  and  sundry  justifications,  and  the  cause  was  referred  to  an 
arbitrator,  the  costs  to  abide  the  event,  and  the  arbitrator 
awarded ybr  the  defendant  on  the  general  issue^  and  disposed  of 
the  rights  contested  in  the  pleas  of  justification,  but  did  not  in 
his  award  decide  on  or  notice  the  issues  upon  those  justifica- 
tions ;  the  Court  refused  to  set  aside  the  award,  because  as 
regarded  the  merits  the  award  was  final  and  as  respected  the 
event  of  the  suit  and  the  right  to  costs,  the  finding  of  the  gene- 
ral issue  for  the  defendant  clearly  entitled  him  to  the  costs  ; 
Dibden  v.  Marquis  of  Anglesea,  10  Bing.  568." 

p.  107,  1.  11  from  top,  after  '' his  award  must  be  framed 
accordingly,"  add — "  or  it  will  be  void ;  Crump,  v.  Adney^  3 
Tyrw.  R.  270;   1  Cromp.  &  Mee.  355,  S.  C.'^ 

p.  107,  1.  16  from  top,  add — "  Where  in  an  agreement  of 
reference  it  was  agreed  that  the  arbitrator  ''  shall  or  may'^ 
award  on  a  certain  matter  with  a  proviso,  &c.  it  was  held  that 
these  words  were  imperative  on  the  arbitrator,  and  that  he  was 
bound  to  insert  the  proviso  in  bis  award,  the  context  of  the 
agreement  and  the  situation  of  the  parties  requiring  such  a 
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VOL.  II.     construction ;  Crump  v.  Adney.  3  Tyrw.  Rep.  270 ;  1  Cromp, 
Ch?p!ni:     &  Mees.  856,  S.  C." 


p.  108,  1.  12  from  top,  add—"  But  an  arbitrator  cannot 
award  that  a  verdict  shall  be  entered  unless  where  the  cause  has 
leaHy  proceeded  to  trial  and  a  verdict  been  taken  pro/arma,  in 
which  case  it  is  usually  provided  that  he  may  direct  how  it 
shall  be  entered  ;  Learning  v.  Feamley,  6  Bar.  &  Adol.  40S. 
Where  a  replevin  suit  and  all  matters  in  difference  touching 
the  distress  were  referred  to  arbitration,  the  costs  of  ike  suit 
to  abide  tlie  event,  the  arbitrator  awarded  that  the  rent  was  14/. 
and  that  6/.  were  due  for  rent  at  the  time  of  the  distress  ;  that 
the  plaintiff  in  replevin  should  pay  the  defendant  61.  and  that 
the  action  should  be  no  further  prosecuted.  It  did  not  appear 
for  what  rent  the  defendant  had  avowed  ;  and  it  was  hdd  that 
the  award  did  not  sufficiently  shew  who  ought  to  poff  the  eoHs, 
which  were  to  abide  the  event  of  the  suit,  and  consequendy 
that  it  was  notfin<d^    Id. ibid" 

p.  108, 1.  22  from  top,  add — ^^  But  if  the  terms  of  submisaioD 
imperatively  require  the  arbitrator  to  state  facts  on  which  a 
point  of  law  may  arise,  it  would  be  otherwise,  and  the  wo^ds 
^ shall  and  may'  are  imperative;  Crump  v.  Adney,  1  Cromp. 
&  Mee.  S55.*' 

p.  108,  1.  8  from  bottom,  at  ^'ingned  as  a  security,"  add  as 

a  note  the  following  form  :— 

Fonn  of  award        ''The  award,  after  awarding  that  a  named  sum  of  money 

^'1  P^"^^i^      should  be  paid  on  a  named  day,  then  proceeded  thus,  '  And 

liberty  to  sign    iH  case  the  said  sum  of  5002.  together  with  the  costs  of  the  said 

^kn^reKcta"  ^^^'^^  ^"^  ^^  ^^  ^^^^  reference  and  award  shall  not  be  paid  at 
Terificatione  of  the  time  and  place  aforesaid,  then  I  do  award  that  the  said  de- 
wiw,^aQd  iuae  f<^ndant  do  and  shall  immediately  cause  his  plea  in  the  said 
execution.  action  to  be  withdrawn,  or  the  said  plaintiff  or  his  attorney 

may  withdraw  the  same  for  him,  and  sign  judgment  by  nil  dicit 
or  relicta  verijicatione,  or  confession  or  otherwise,  for  the  sum  of 

£ ,  (the  debt  or  damages  in  the  declaration,)  as  he  may  be 

advised,  or  as  a  learned  judge  may  order,  and  forthwith  issue 
execution  for  the  said  sum  of  500/.  and  then  or  afterwards  also 
issue  execution  for  the  said  costs.    In  witness,  &c.'' 

p.  108, 1.  4  from  bottom,  after  "  as  well  as  fact,"  add — "And 
this,  although  the  question  of  law  arise  incidentally  on  the  hear- 
ing,  and  could  not  have  been  anticipated  or  in  contemplation  of 
either  party  at  the  time  of  the  reference.'^ 
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p.  108,  n.  («),  add  reference  ta  ''  3  Moore  &  Scott,  93;^  pIkt  in! 

Chap.  Ill/ > 

p.  109y  1.  7  from  top,  add — "  And  where  a  cause  bas  been  re- 
ferred to  a  layman^  and  be  assumes  to  decide  upon  a  point  of 
law  and  errs,  tbe  Court  will  set  aside  bis  award  \  but  not  so  if 
tbe  arbitrator  be  a  Barrister ;  semble,  Perrynuui  v.  Steggal,  3 
Moore  &  Scott,  9^;  9  Bing.  679,  S.  C." 

p.  109,  last  line  but  one  from  bottom,  addr^^*  Thua  where 
after  a  payment  of  money  into  Court  in  a  cause,  the  parties 
agreed  to  refer  the  settlement  of  the  accounts  between  them  to 
arbitration ;  it  was  held  that  the  arbitrators  had  no  power  o?er 
the  costs  in  the  cause  antecedent  to  the  time  of  the  pay- 
ment of  money  into  Court ;  Stratton  y.  Green,  1  M,  &  Scott^ 
668 ;  and  where  an  order  of  Nisi  Prius  referring  a  cause  to 
arbitration  was  silent  upon  the  subject  of  the  costs  of  tbe  re« 
ference  and  award,  it  was  decided  that  the  arbitratof  had  no 
authority  to  adjudicate  upon  them ;  but  that  each  party  must 
bear  his  own  expenses  of  the  reference  and  the  half  of  the 
award ;  Taylor  ▼•  Lady  Gordon,  1  Moore  &  S.  73&'' 

p,  1 1 1,  L  10.  insert—*'  The  fees  of  an  arbitrator  or  umpire  Remedy  in  case 
should  beukoderate  and  comroenaurate  to  the  actual  trouble  and  fee^o^d^rg^^ 
time  consumed.    When  there  have  been  briefs^  or  statements  of  have  been  ex- 
moderate  length  to  read,  the  arUtrator's  usual  fee,  in  respect  of  b^tnto/or  om^ 
the  antecedent  time  and  trouble  in  examining  such  briefs,  and  ?>»• 
the  time  occupied  at  tbe  first  meeting,  is  five  guineas  for  the  first 
meeting,  and  three  guineas  for  each  subsequent  meeting  of  two 
or  three  hours  duration ;  and  if  the  award  itself  should  occupy 
much  time  in  considering  and  frammg,  then  a  moderate  fee  fi»r 
that  trouble  may  properly  be  addedr  The  barrister's  clexl:  usuaHy 
names  an  aggregate  sum^  which  is  to  be  paid  before  the  award 
is  taken  away,  enr  its  contents  even  known ;  and  a  small  fee  of 
five  shillings  or  ten  shiUings  for  each  meeting  is  expected  by 
such  clerk#    The  eircusiataDoe  of  an  asfaitmtov'a  derk  demand* 
ing  an  exorbitant  sum  for  the  award,  is  no  excuse  lor  noi  takiag 
it  up,  or  at  least  for  not  moving  to  set  it  aside  within  the  time 
limked  by  the  statute ;  Maearthur  v.  Canq>beU,  5  Br  &  AdoL 
518;  poei,  115,  ISl.    The  best  course,  when  the  sum  de- 
manded is  obviously  enormously  unreasonable,  would  be  to 
make  a  short  affidavit  of  the  time  and  trouble  of  the  arbitrator, 
and  of  his  clerk's  refusal  to  deliver  the  same  unless  the  sum 
were  paid,  and  then  to  apply  for  a  summons  why,  on  payment 
of  a  named  reasonable  sum,  the  arbitrator  and  bis  clerk  should 
not  deliver  his  award.   The  author  is  not  aware  of  any  prece« 
dent  for  such  proceeding,  but  it  would  probably  tend  to  a  pro« 
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VOL  n.      per  adjustment.    In  a  late  case,  where  the  arbitrator,  in  a.  d. 
Chap.  III.     1825,  received  from  the  plaintiff's  attorney  87/.  for  his  fees  and 


expenses,  and  in  1827  the  parties  went  before  the  prothonotary^ 
when  he  allowed  only  25/.,  the  defendant,  after  a  lapse  of  eight 
years  from  the  time  the  payment  was  made,  (the  attorney  who 
paid  the  money  having  died  in  the  interim,)  appUed  to  the 
Court  to  order  the  arbitrator  to  refund  the  difference,  the 
Court  held  that  the  application  was  too  late ;  Brazier  v.  Bryant, 
3  M.  &  Scott,  844." 

p.  113,  add  the  following  margin  to  the  report  of  St  Leger 
V,  Robson  and  another — "  Report  of  the  case  of  St.  Leger  v. 
Robson,  30th  April,  1831^  deciding  that  a  mortgagee  has  not 
a  right  to  an  immediate  receiver,  unless  expressly  so  agreed, 
and  that  if  the  mortgage  go  off  in  consequence  of  the  mortga- 
gee's solicitor  requiring  unreasonable  terms,  such  mortgagee  is 
not  entitled  to  expenses." 

Award,  when  p.  1 15,  dele  Sentence  beginning  '^  An  award  is  to  be  con- 
wl^^D  pub-  sidered,"  and  ending  «  within  the  limited  tune,"  and  then 
liihed.  read — "  An  award  is  to  be  considered  as  published  and  ready 

to  be  delivered,  within  the  meaning  of  the  statute  9  &  10 
W.  3,  c.  15,  s*  2,  when  the  parties  have  notice  that  it  is  ready 
for  deUvery  on  payment  of  the  arbitrator's  charges,  Mussel- 
brooke  v.  Dunkin,  9  Ring.  605;  4  East,  584;  6  East,  310; 
M^ Arthur  v.  Campbell,  5  Bar.  &  Adol.  518;  and  notice  from 
the  arbitrator  that  the  award  is  ready  to  be  delivered  on  pay- 
ment of  his  fees,  is  in  effect  a  publicationy  whether  or  not  such 
fees  be  reasonable,  M' Arthur  v.  Campbell,  5  Bar.  &  AdoL 
5\SfPosti  121.  But,  perhaps,  if  an  arbitrator  should  refuse  to 
deliver  his  award  until  after  the  time  for  making  it  had  expired, 
unless  a  very  exorbitant  fee  were  paid,  he  would  perhaps  incur 
the  risk  of  his  award  being  altogether  invalid ;  or  at  least  the 
Court  might  compel  him  to  refund  the  excess  of  what  he  so 
unworthily  exacted." 

p.  118,  1.  5  from  top,  add — "In  general,  as  to  mistakes  in 
lawy  unless  the  objection  appear  on  the  face  of  the  award,  or  in 
some  other  authentic  written  document,  no  objection  can  be 
sustained  on  account  of  an  objection  founded  in  matter  of  law, 
Price  v.  Jones,  2  Young  &  Jerv.  114;  but  see  Kent  v.  Elstob, 
3  East,  18;  but  if  the  arbitrator  in  his  award  state  reasons  for 
his  decision,  which  are  untenable,  it  might  be  otherwise,  id.  ibid.  / 
1  Mad,  Ch.  Pr.  79-" 


AND  PROCEEDINGS  THEREON.  169 

p.  1 18^  n.  (x)y  add — *^  and  see  the  distinction  in  this  respect  VOL.  ii. 

••«.  Part  HI 

between  a  reference  to  a  barrister  and  to  a  laymanf  Ferryman  chap.  ill! 


y*  Steggall^  9  Bing.  679 ;  3  Moore  &  Scott,  93,  S.  C. ;  anie, 
168,  addendum  to  page  108.'* 

p.  119, 1. 13  from  bottom,  at  *^  established  by  affidavit,"  add 
a  reference  to  ^'  Price  v.  Jones,  2  Young  &  J.  1 14 ;  but  see 
Kent  V.  Elstob,  3  East,  18." 

p.  120,  last  line,  add — "  and  acquiescence  may,  especially  in 
equity,  preclude  a  party  from  objecting  to  an  award,  Harcourt 
y.  Ramsbottom,  1  Jac.  &  W.  506 ;  Goodman  y.  Sayers,  id.  S49; 
Tunno  y.  Burd,  6  Bar.  &  Adol.  488." 

p.  121,  1.  7  from  bottom,  after  '^  had  expired,''  add — ^'  And 
we  have  seen  that  an  arbitrator's  demanding  exorbitant  fees,  in 
consequence  of  which  the  party  did  not  take  up  the  award,  is 
no  excuse  for  a  neglect  to  moye  to  set  it  aside  within  the  time 
prescribed  by  the  statute,  M* Arthur  y.  Campbell,  5  Bar.  & 
Adol.  518,  SLiidaTUe,  115." 

p.  121,  n.  (O5  add — "and  see  as  to  the  time  for  moying  in 
general,  1  Tyrw.  Rep.  230,  in  note." 

p.  122, 1.  3,  add — **  And  if  the  rule  of  reference  authoriased  Pnctirai  pro. 
the  submission  to  be  made  a  rule  of  the  King's  Bench  or  Ex-  ^f,fc"®J^^' 
chequer,  and  the  same  has  been  made  a  rule  of  the  former,  it  Sobmiuion 
cannot  afterwards  be  also  made  a  rule  of  the  latter,  although  ^^^  of  Court, 
the  reference  was  of  several  actions  in  both  those  Courts, 
Winpenny  y.  Bates,  2  Tyrw.  Rep.  466 ;  2  Cromp.  &  J.  879, 
S.  C." 

p.  122, 1. 17  from  top,  after ''  specified,"  add—"  And  this  rule 
preyails  as  well  on  the  plea  side  of  the  Exchequer  as  on  the 
equity  side,  Watkins  y.  Phillpots,  1  M'Clel.  &  Y.  394." 

p.  122, 1. 10  from  bottom,  after  "  terms  of  submission,"  add— 
"  if  already  made  a  rule  of  King's  Bench,  it  cannot  afterwards 
be  made  a  rule  of  another  Court,  svpra,  addendum  to  p.  12S> 
L  3*" 

p.  123, 1. 16  from  top,  at  "  is  only  nisi,"  add  reference  "  See 
forms  of  affidavits,  and  of  rule  nisi  for  attachment,  T*  Chitty's 
Forms,  762, 763/' 
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TOL.lL         p,  123,  n.  (/),  add— ''and  see  in  particular  1  Tyrw.  R.864v(w), 
Ckftp.  UL     for  the  ceqnishes  of  an  affidavit  to  obtaiD  an  attadinieot  for 
noD-performaiice  of  an  award/' 

p.  124,  1.  8  from  top,  after  "  hold  the  party  to  bail,"  add — 
^  If  the  award  directs  the  pajrment  of  a  debt,  the  pkintiff  m^ht 
dechre  upon  the  original  cause  of  action^  md  use  the  cward  is 
evidence  of  the  quantum,  or  on  an  acoouBl  stated ;  and  in  sach 
action  a  plea  of  reference  and  an  award  thereon  without  aver- 
ring^ perfbrmaDee  woidd  be  deoMirrable,  AUen  v»  MBn^r,  2 
Tyrw.  Rep.  n&" 

p.  126,  n.  (/),  adA—''posiy  866:' 

p,  125,  n.(m),  9M—'*pasi,  5SS  to  630.'' 


(  "1  ) 
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p«  146^  1.  14  from  top,  at  '^  no  nght  to  sport,*^  add  a  note — 
'^  The  very  eircumstance  of  it  having  been  deemed  neeessaryi 
in  A.  D.  1834,  to  bring  in  a  bill  to  alter  the  kw  in  this  respect^ 
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172  SUMMARY 

VOL.  II.      proves  that  such  was  the  construction  of  1  8c  S  W.  4,  c.  32, 
Chap!  iv!     ^'  ^'    ^"^  ^^^^  ^^^  ^^  thrown  out." 

p.  146,  n.  (g)f  to  "  Rex  v.  Mellor,"  add  a  reference  to  *'  2 
Dowl.  Prac.  Rep.  173,  S.  C." 

p.  153,  n.(ti),  add — ''and  see  cases  in  Burn,  J.  tit.  Poor,  26 
edit.  p.  481." 

p.  154,  I.  9  from  bottom,  at  ''under  that  act,''  add  a  note — 
"  So  in  binding  parish  apprentices,  56  6.  3,  c.  139,  s.  2.^ 

p.  165,  n.  (x),  add — ^"  And  note,  that  was  an  order,  not  a  con- 
viction f  see  distinction,  Rex  v.  Cheshire,  5  Bar.  &  Adol. 
489." 

p.  178,  1.  17  from  top,  after  "  c.  30,  s.  30."  add—"  Game 
Act  only  a  qualified  power,  see  1  &  S  W.  4,  c.  32,  s.  41." 

p.  179,  n.  (*),  add—"  1  &  2  W.  4,  c.  32,  s.  41." 

p.  183,  1.  21  from  top,  add — "  When  the  two  justices  are 
required  to  axii  judicially ,  they  must  meet  and  act  together^ 
Bum.  J.  tit.  Poor,  481,  post,  192." 

p.  192, 1.  16  from  top,  at  "  and  decision,"  add  a  note — "  See 
cases  Burn's  J.  tit.  Poor,  26th  ed.  481 ;  Rex  v.  Hamstall  Red- 
ware,  8  T.  R.  380 ;  Rex  v.  Winwick,  8  T.  R.  455,  as  to  two 
justices'  presence  together  when  signing  indenture  of  parish 
apprentice,  ante,  183.'' 

p.  195,  to  margin  "  Convictions,"  add  a  note — "  For  the  dif- 
ference between  a  conviction  and  an  order,  see  Rex  v.  Justices 
of  Cheshire,  5  B.  &  Adol.  489,  and  Bum's  Justice^  tit.  Con- 
victions, Order" 

p.  196, 1.  22  from  top,  add — "  And  if  he  return  to  the  ses- 
sions his  conviction,  however  varying  from  an  alleged  copy 
delivered  to  the  defendant,  the  Court  of  Sessions  are  upon  ap- 
peal to  proceed  alone  upon  the  returned  conviction,  without 
regard  to  the  form  delivered  to  the  defendant.  Post,  212,  n.  (a). 
But  this  doctrine  does  not  extend  to  orders  of  appeals  against 
the  same*  Rex  v*  Justices  of  Cheshire,  5  Bar.  &  AdoL  489, 
44«." 
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p.  199,  i.  9  from  bottom,  after  ''  be  stated,"  add—"  It  is  in      VOL.  xi. 

Part  III* 

this  respect  principally  that  a  conviction  differs  from  an  order      cbap.  iv. 


of  a  justice.    In  a  conviction  the  evidence  is  to  be  set  out,  in  ' 

order  that  the  Court  of  Appeal  (t.  e.  the  Sessions  or  Court  of 

King's  Bench)  may  judge  whether  upon  the  facts  the  condc'- 

tion  was  proper^  but  in  an  order  none  is  stated.     Per  Denman, 

C.  J.,  in  Rex  v.  Justices  of  Cheshire,  5  B.  &  Adol.  44@,  but 

sembk,  that  according  to  5  G.  2,  c.  19,  s.  1,  orders  as  well  as 

convictions  are  amendable  in  form.*' 

p.  204.  In  Davis  v.  Nest,  6  Car.  &  Pay.  Rep.  173,  Lord  Tin-  Statement  of 
dal,  C.  J.  observed — "  The  general  rule  is  that  where  a  convic-  idjudtoation" 
tion  adapts  the  state  of  facts  to  the  words  of  the  statute,  that  is  may  be  in  tbe 
sufficient ;  and  when  the  evidence  given  before  the  justice  will  the^steta'te,  ^ 
warrant,  the  safest  course  is  to  state  either  affirmatively  or  ne- 
gatively that  the  defendant  did  so  and  so  or  omitted  to  act, 
following  the  exact  words  in  the  particular  statute,  with  the 
addition  of  time,  place,  quantities,  names.  Sec,  so  as  to  avoid 
inaccuracy  or  ambiguity.    Therefore,  where  a  conviction  under 
the  statute  17  G.  3,  c.  50,  stated  that  A.  B.  was  convicted  be- 
fore the  magistrates  upon  the  oath  of  T.  J.,  a  credible  witness, 
of  having  in  his  possession  in  his  dwelling-house,  at  &c.  on  &c. 
certain  materials  used  in  the  woollen  manufacture  suspected  to 
be  embezzled  and  purloined,  that  is  to  say,  (stating  the  quan- 
tity,) which  said  materials  were  found  in  the  possession  of  the 
said  A.  B.  in  his  dwelling-house,  at  8ic.  on  &c.,  and  he  the  said 
A.  B.  not  producing  before  us  the  sud  justices  the  party  or  par- 
ties duly  entitled  to  dispose  of  the  said  materials,  from  whom  he 
bought  the  same,  or  giving  a  satisfactory  account  to  us  the  said 
justices  how  he  came  possessed  of  the  same,  contrary  to  the 
statute  in  such  case  made  and  provided,  we  do  hereby  deem  and 
adjudge,  8cc.,  was  a  sufficient  adjudication  and  valid  conviction." 

p.  209,  add — Convictions  on  Particular  Statutes. 

Although  the  Game  Act,  1  &  3  W.  4,  c.  32,  s.  39,  presents 
a  general  form  of  conviction,  yet  as  some  parts  of  that  form  are 
in  blank,  it  may  be  useful  to  give  the  following  full  form,  appli- 
cable to  a  conviction  under  the  30th  section,  for  trespass  in  the 
day-time  in  pursuit  of  game. 

North  Riding  1     BE  it  remembered,  that  on  the day  of  Form  of 

to  wit.       3 ,  in  the  year  of  our  Lord  one  thousand  ^nd«  AeGame 

eight  hundred  and  thirty ,  at ,  in  the  North  Riding  Act,  i  &2 

of  the  county  of  York,  C.  D.  of  Arkuidale,  in  the  said  Riding,  ^'^'^^;to. 


174 


SVMIURY 
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a  trespass  in 
pnnait  of 
gaoM* 


is  convicted  before  me  Y.  Z.^  one  of  his  majesty's  justices  of 
the  peace  for  the  said  riding,  for  that  he  the  said  C.  D.  did,  on 
the day  of ,  one  thousand  eight  hundred  and  thirty 


>  in  the  day-time  of  the  said  day,  at  tha  township  of 


in  the  said  riding,  UBlavfuOy  aad  wilfully  commit  a  trespass  on 
certain  lands  situate  in  the  township  aforeBaid»  and  then  being 
in  the  possession  and  occupation  of  L.  M.,  by  then  and  there 
unlawfiilly  and  wilfully  eujtering  and  being  in  the  day<*time  of 
the  same  day  upon  the  said  landsj  there  in  search  and  pursuit 
of  game,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided :  And  I  the  said  justice  do  adjudge  that  the  said 
C»  D.  shall  for  the  said  offence  forfeit  the  sum  of  forty  shillmgs, 
and  shall  forthwith  pay  the  said  sum,  together  with  ihe  sum  of 
thirteen  shillings  for  costs ;  and  that  in  default  of  immediate 
payment  of  the  said  sums^  he  the  said  C*  D.  shall  be  imprisoned 
in  the  House  of  Correction  at  North  Allerton,  in  the  said  riding) 
for  the  space  of  one  calendar  month,  unless  the  said  sums  shall 
be  sooner  paid.  And  I  direct  that  the  said  sum  of  forty  shit 
Ungs  shall  be  paid  to  O.  P*,  one  of  the  overseers  of  the  poor  of 
the  said  township  of  Arkindale,  to  be  by  him  applied  acoordiog 
to  the  directions  of  the  statute  in  such  case  made  and  provided. 
And  I  order  that  the  said  sum  of  thirteen  shillings  for  costs 
shall  be  paid  to  A.  B.,  of  Arkindalei  in  the  county  of  York 
aforesaid,  the  complainant  Given  under  my  hand  the  day  and 
year  first  above-mentioned. 

Y.  Z.        (l.  s.) 


Power  of  tea-        p.Sll,  1.  11  from  top,  after  '^  relative  to  conviction,"  add-* 

iTma^e^dcr  '*  '^^^  ^  ^'  *  ^'  ^^'  ®-  ^»  P^®*'  justices  St  scssions  pOwer  on 
5  0. 9,  c  19,  s.  appeals  against  judgments  or  orders  of  justices  of  peace  to  cause 

ony  drfect  of  form  therein  to  be  rectified  and  amended  without 
any  costs,  and  afterwards  *to  proceed  to  bear,  examine  and  de- 
termine the  truth  and  merits.  6urn»  J.  Certiorari,  V.  But  this 
act  only  enables  justices  to  amend  in  matters  of  form,  not  of  sub- 
stance ;  R«  V.  Chilverscoton,  8  T.  R.  181 ;  and  an  order,  it  has 
been  recently  held,  cannot  be  amended  after  it  has  been  re- 
turned to  the  sessions  |  R.  v.  Cheshire,  5  Bar.  &  Adol.  439, 
sed  qucere. 


1. 


%y 


Dclifciyof  p.  212, 1.  3  from  top,  after,  "paid  or  levied,"  add—"  "^e 

^D^aDdretoro-  ^^^^  already  considered  the  right  of  a  party  to  a  copy  of  the 
ing  conviction     justices'  conviction,  or  other  decision,  and  the  right  of  the  jus- 
tices afterwards  to  draw  up  the  conviction  in  another  and  vary- 
ing amended  fomii  and  return  the  same  to  the  sessions,  ante. 


L^cl 


I2BS£ 


I 


L.S>' 


iuttle 
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—  196^  197 ;  and  thereby  in  effect  to  defeat  an  appeal  founded  on       yOL.  II. 

•  ^-  an    objection  apparent  on  the  face  of  the  copy  of  conviction      ?j{^^  J?" 

'^-  delivered  to  the  defendant;  on  principle  it  would  seem  that  in 

^'  these  cases  magistrates  should  at  least  be  required  to  give  the 

^  defendant  notice  of  having  returned  their  conviction  in 'an  al- 

^^  tered  form,  and  to  pay  the  costs  of  any  proceeding  taken  by 

^-  tlie  defendant  upon  the  supposition  that  the  conviction  to  be 

f'DB  returned  would  correspond  in  its  terms  and  form  with  the  do- 

I  y-'  cument  received  from  the  justice." 


^J-         p.  212,  I.  5f  insert — '^  A  justice  may  amend  his  conviction^  AmeDdmeDtof 

'^  even  afker  he  has  given  a  copy  of  an  informal  conviction  to  the  «"»^w*>on« 

^^  defendant,  at  any  time  before  the  conviction  has  been  returned 

1^  to  the  sessions,  or  to  the  Court  of  King's  Bench  on  certiorari, 

P^*^  but  he  should  never  on  so  doing  mistate  or  suppress  material 

^^^  facts  or  evidence ;  R.  v.  Barker,  1  East's  Rep.  186.** 


'rtyc  p.  214,  1. 12,  after  "  to  sustain  the  same,**  add-^"  A  commit* 

'F^  ment  in  execution  need  not  recite  the  title  of  the  statute  on 

^^  which  the  proceeding  is  founded ;  R.  v.  HarpoTj  1  Dowl.  & 

rofi  Ry.  222." 

foTCJ 

5^  ^f  p.  216, 1. 20  from  top,  after  «  of  bis  right,"  add—"  and  of  the 

^J^  necessity  of  his  entering  into  the  requisite  recognizance,  and 
to  give  a  proper  notice  of  appeal*" 


p.  215, 1.  21,  add — "Before  incurring  the  expenses  of  re* 
cognizances  or  notice  of  appeal  the  defendant  should  well  con- 
^ '  sider,  Jirsi^  whether  his  objections,  in  point  of  form,  may  not 
'^^  be  amendable,  or  in  effect  aided  under  the  5  G.  2,  c.  19,  s.  1,  or 
the  3  G.  4,  c.  23,  s.  3 ;  and  secondly,  whether  the  merits  of  his 
case  are  sufficiently  strong  to  be  likely  to  occasion  a  different 
decision.  The  4  &  5  W.  4,  c.  93,  for  the  ease  and  convenience 
^'^  of  the  parties  concerned  on  appeals  from  orders  or  convictions 
'^^^  enacts  that  every  such  appeal  shall  and  may  be  heard  and  de- 
'^°^  termined  on  or  at  the  next  Greneral  or  Quarter  Sessioiw  of  the 
^  ^  Peace  to  be  held  in  the  same  division  of  the  county  wherein 
the  order  or  conviction  has  been  made  or  pronounced,  and  not 
at  the  sessions  holden  in  any  other  division  of  the  county." 


p.  215,  n.  (Oi   add  reference  to  "  R.  ▼.  Cashiobury,   8 


'l*^        Dowl.  &  Ry.  Mag.  Cas.  485 ;  Burn,  J.  tit.  Appeal,  I." 


nS  flUMMARY 

vo£.  II. 

ctr  Vv  P*  ^^^'  add— iVb/fce  ^  Appeal. 

North  Riding  j 


^™p^°^*»^  of  S.     To  A.  B.,  of ,  in  the  county  of . 

against  a  con-        Yorkshire*   ^ 

▼iction  ou  30th         »-  -,         «^-rvni  -li*  •<■ 

secUoo  of  1  &  s      I,  the  undersigned,  C.  D.,  of  the  pansh  of ,  in  the  county 

W.  4,  c.  3f.      ^f ^  yeoman,  do  hereby  give  you  notice  that  I  do  intend  at 

the  next  general  quarter  sessions  of  the  peace  to  be  holden  at 

g  on ,  the day  of next,  in  and  for  the  said 

North  Riding  of  the  county  of  ,  to  enter,  prosecute,  and 

try  an  appeal  againt  a  certain  conviction  of  E.  F.,  Esquire,  one 
of  his  majesty's  justices  of  the  peace  for  the  said  riding,  bearing 

date  the day  of instant,  against  me  the  said  C.  D., 

for  having  as  is  therein  and  thereby  alleged,  on  &c.  [here  set 
forth  the  substance  of  the  conviction  and  a(^udicationJ]  And  I 
hereby  further  give  you  notice,  according  to  the  statute  in  such 
case  made  and  provided,  that  the  causes  and  matters  of  such  my 
appeal  are  as  foUows — First,  that  the  said  conviction  is  defective 
and  bad  upon  the  face  thereof  m  this  respect,  &c.  [state  the  sub- 
stance of  the  obfectionSf"]  and  also  in  other  obvious  defects  ap- 
parent on  the  face  thereof.  Secondly,  that  I  the  said  C.  D.  was 
not  guilty  of  the  said  offence.  Thirdly,  that  the  conviction  was 
not  warranted  or  sustuned  by  the  evidence  produced  on  behalf 
of  the  complainant.  Fourthly,  that  the  same  was  against  the 
weight  of  evidence  adduced  by  me  the  said  defendant  before  the 
said  justice.  Fifthly,  that  I  the  sud  C.  D.  had  leave  and  license 
to  commit  the  said  supposed  trespass  and  offence,  as  well  from 
G.  H.,  the  tenant  and  occupier  of  the  lands  whereon  the  said 
alleged  trespass  was  and  is  stated  to  have  been  committed,  and 
also  the  leave  and  license  of  and  from  E.  J.  K.,  the  landlord 
and  owner  of  the  said  land,  and  who  was  and  is  entitled  to 
the  game  on  the  said  lands,  to  enter  into  and  upon  the  same 

lands  to  search  for  and  pursue  game  there.     Dated  this 

day  of ,  A.  D.  1886. 

CD. 

p.  S19,  to  margin,  '^Certiorari,"  add  reference  to  *^post^ 
4th  part,  879.'* 

p.  231, 1.  3  from  bottom,  after  ''day  of  its  date,''  add— "And 
this  even  where  the  sessions  have  granted  a  special  case  which 
was  neglected  to  be  drawn  up  in  six  months,  and  it  is  too  late 
afterwards  to  proceed ;  R.  v  Staffordshire,  1  Dowl.  Pr.  Cas. 
484,  and  postf  4th  part,  879,  n.  (i»)." 
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p.  246, 1.  11   from  top,  at  ''shall  appoint,"  add  as  a  note—      ^^^^^{ 
**  See  form  of  order,  5  Bar.  &  Adol.  440,  note,  and  1  Burn,  J.     cbap.  iv! 

^  ^^  26th  edit.  1009,  1010."                                                                 

.  p.  246, 1.  19,  insert — "  It  has  been  recently  decided  that  an 

^    '  adjudication  under  the  statute  11  G.  2,  c.  19,  s.  4,  is  by  the 

'^  very  terms  of  the  act  an  order  and  not  a  conviction,  and  there- 

^  ^-  fore  cannot,  like  a  conviction,  be  returned  to  the  Session  in  an 

^^'^  amended  form,  so  as  to  oust  the  party  of  the  benefit  of  his  ap- 

^^^^^  peal ;  R.  v.  Justices  of  Cheshire,  5  Bar.  &  Adol.  439 ;  but  see 

%-  6G.2,c.  19,s.l." 

^  p.  247, 1.  9  from  bottom,  at  ''  be  an  order,^'  add  a  reference 

I'c.  i-  to ''  Rex  V.  Cheshire,  5  Bar.  &  Adol.  439,  where  see  a  form  of 

ynS  i  an  order.*' 
tutei 

ofKi.  p-  247,  notes  (r)  &  («),  add  a  reference  to  ''  R.  v.  Cheshire, 

is  da:  5  Bar.  &  Adol.  439  to  442." 

jktk 

defecs  P-  248,  1.  1  at  top,  after  **  it  would  be  otherwise,"  add — 

Q])  .  "  Another  consequence  is,  that  being  an  order,  it  cannot,  like  a 

^^-  conviction,  be  returned  to  the  Sessions  in  an  amended  form ; 

f  QQ  t  Rex  V.  Cheshire,  6  Bar.  &  Adol.  489.'' 

before: 
jdlke 

ted,  S.  KND  OF  SUPPLEMENT  TO  PARTS  I.  II.  IIT. 

/audi- 

:.D. 

}bti 
Os. 

SUP.  N 


lokdon: 

C.  BOWOBTB  AND  SONS,  BfiLL-TARD, 
TB1IPLI*BAR. 
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